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JUDGES  AND  OFFICERS  OF  THE 

Supreme  Courtof  Georgia. 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


HON.  HIRAM  WARNER,  Chief  Justice Greenville. 

HON.  LOGAN  E.  BLECKLEY.  Judge Atlanta. 

HON.  JAMES  JACKSON,  Judge Macon. 

HENRY  JACKSON,  Reporter Atlanta. 

J.  H.  LUMPKIN,  Assistant  Reporter .Atlanta. 

Z.  D.  HARRISON,  Clerk Atlanta. 


JUDGES  OF  THE  SUPERIOR  COURTS. 

circuit.  judge.  residencb. 

ALBANY Hon.  Gilbert  J.  Wright Albany 

ATLANTA Hon.  George  Hillyer  Atlanta. 

AUGUSTA Hon.  William  Gibson Augusta. 

BLUE  RIDGE Hon.  George  N  Lester Marietta. 

BRUNSWICK Hon.  John  L.  Harris Brunswick. 

CHATTAHOOCHEE.. Hon.  Martin  J.  Crawford  ...Columbus. 

CHEROKEE Hon.  Cicero  D.  McCutchen.  ..Dalton. 

COWETA Hon.  Hugh  Buchanan  Newnan. 

EASTERN Hon.  Henrt  B.  Tompkins  Savannah. 

FLINT Hon.  John  L  Hall Griffin. 

MACON Hon.  Barnard  Hill  Macon. 

Hon.  W.  L.  Grice* .Perry. 

MIDDLE Hon.  Herschbl  V.  Johnson  . .Bartow. 

NORTHERN Hon.  Edward  H.  Pottle     .  .  Warrenton. 

OCMULGEE Hon.  George  T.  Bartlett Monticello. 

OCONEE Hon.  A.  C.  Pate Hawkinsville. 

PATAUL A Hon.  William  D.  Kiddoo Cuthbert. 

ROME Hon.  John  W.  H.  Underwood. Rome. 

SOUTHERN  Hon.  Augustus  H.  Hansell.  ..Thomasville. 

SOUTHWESTERN. . .  .Hon.  C.  F.  Crisp  Americus. 

WESTERN Hon.  George  D.Rice Gainesville. 


•Judge  Hill  having  died,  Judge  Giice  was  appointed  to  incceed  lilm.    He  qnallfled 
Octobers,  1877. 
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JUDGES  OF  THE  CITY  COURTS. 


CITY  COURT.  JUDGE.  RESIDBKCB. 

ATLANTA Hon.  Richard  H.  ClarkI Atlanta. 

SAVANNA  H Hon.  Walter  S.  ChisholmJ Savannah. 

SAVANNAH Hon.  William  D.  Harden Savannah. 


NOTE. 

By  act  of  1866  (section  4270  of  the  Code,)  the  decisions  of  the 
supreme  court  are  required  to  be  announced  by  written  synopses  of  the 
points  decided.  The  decisions  thus  announced  from  the  bench  by 
Judges  Bleckley  and  Jackson  are  made  the  head-noles  to  the  cases. 
The  decisions  announced  by  Chief  Justice  Warner  are  published  as 
his  opinions,  the  head-notes  being  made  by  the  reporter.  All  other 
head-notes  by  the  reporter  are  designated  by  (R.) 


tAs  three  cotemporary  judges  of  like  name  (Clark)  are  referred  to  In  the  Georgia  Re- 
ports, and  one  «T  them  as  f^ervlng  In  two  different  jndicial  stations,  it  may  be  proper 
to  state,  in  order  to  prevent  future  confusion,  that  Hon.  Richard  H.  Clark  was  Judge  of 
the  8out1iwcstem  Circuit,  but  resigned  on  account  of  ill  health,  in  October,  1866,  and  is 
now  judge  of  the  City  Court  of  Atlanta.  Hon.  John  T.  Clarke  was  judge  of  the  Pa- 
tania  Circuit,  and  was  removed  during  the  reconstruction  days  of  1868,  by  the  military 
powen*,  bec.use  he  would  not  comply  with  certain  military  orders.  Hon.  James  M. 
Clark  was  judge  of  the  Southwestern  Circuit,  and  died  while  an  incumbent  of  the  of- 
fice, in  1877. 

^udge  t  hl^holm's  term  of  office  having  expired.  Judge  Harden  was  elected  to  suc- 
ceed him.    He  qualified  January  17, 1878. 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


jtjrr^itit  Cottrf  of  ^noyiit, 


AT   ATLANTA. 


JANUARY  TERM,  1878. 


P11E8ENT--HIRAM  WARNER Chief  Justice. 

L.  E.  BLECKLEY Judge. 

JAMES  JACKSON " 


Gardner,  by  next  friend,  vs,  Howell,  Jr.,  et  al. 

[Judge  Bleckley  being  disqnallfled  on  acconnt  of  having  been  of  counsel,  Jadge 
Lestek,  of  ihc  Blue  Ridge  circuit,  wa»  designated  by  ttie  governor  to  preside  in  liis 
stead.] 

This  court  will  not  interfere  with  the  discretion  with  which  a  chancel- 
lor is  invested,  to  appoint,  or  decline  to  appoint,  a  receiver,  unless  it 
has  been  manifestly  abused. 

Receivers.     Before  Judge  Lester.     Fulton  County.     At 
Chambers.     January  21, 1878. 

Reported  in  the  opinion. 

E.  B.  Brotles  ;  Henry  Hillyer,  for  plaintiff  in  error. 

Hopkins  &  Glenn,  for  defendants. 
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12      SUPREME  COUET  OF  GEORGIA. 

Gardner  vs.  Howell  et  al. 

Lester,  Judge. 

This  was  an  application  for  the  appointment  of  a  receiver, 
and  the  questions  presented  for  adjudication  grow  out  of 
the  following  state  of  facts : 

On  the  4th  day  of  July,  1866,  Nathaniel  E.  Gardner  exe- 
cuted a  trust  deed  by  which  he  conveyed  to  one  Charles  W. 
Dill  certain  real  estate,  located  in  the  city  of  Atlanta,  for 
the  benefit  of  his  two  daughters,  Lizzie  Ida  Gardner  and 
Mary  Ellen  Gardner.  At  tlie  time  of  making  the  deed, 
Nathaniel  E.  Gardner  was  a  widower,  and  these  two 
daughters  were  his  only  children.  One  of  them  was  about 
ten  years  of  age,  and  the  other  was  about  five  years  of 
age. 

The  deed  recites,  that  for  and  in  consideration  of  the  nat- 
ural love  and  affection  which  he  has  and  bears  to  his 
said  daughters,  and  for  the  purpose  of  providin  ga  support 
and  maintenance  and  education  for  them,  and  also  in  con- 
sideration of  ten  dollars  to  him  in  hand  paid,  he,  the  said 
Nathaniel  E.  Gardner,  gives,  grants,  and  conveys  the  prop- 
erty described  in  the  xieed,  to  the  said  Charles  W.  Dill  as 
trustee,  and  to  such  other  trustee  or  trustees  as  may  here- 
after be  appointed  in  his  place,  and  that  he  or  they  are  to 
have  and  hold  the  said  property  "  in  trust  for  the  sole  and 
separate  use,  benefit  and  behoof  of  the  said  Lizzie  Ida  Gardner 
and  Mary  Ellen  Gardner,  for  and  during  their  natural  lives, 
and  at  their  death,  or  the  death  of  cither  of  them,  to  be 
equally  divided,  share  and  share  alike,  among  their  children. 
But  in  case  either  of  said  daughters  should  depart  this  life 
having  no  child  or  children,  or  the  issue  of  a  child  or  chil- 
dren in  life  at  her  death,  then,  and  in  that  event,  the  said 
property  shall  go  to  and  vest  in  the  other  daughter,  or,  in 
case  of  her  death,  to  her  child  or  children,  or  issue  of  child 
or  children  if  there  should  be  any  living,  but  if  my  other 
daughter  should  be  dead,  without  child  or  children,  or  the 
issue  of  child  or  children  living,  then  to  go  to  and  vest  in 
any  other  child  or  children  that  I  may  have  living,  share  and 
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Gardner  w.  Howell  et  al. 

share  alike.  I  hereby  further  direct,  that  my  two  daughters 
shall  own  said  property  in  common  during  their  minority,  or 
until  one  of  them  shall  marry. "  The  deed  then  provides 
for  dividing  the  property  between  the  two  daughters  when 
they  arrive  at  twenty-one  years  of  age,  or  when  either  of 
them  should  marry,  by  three  men  to  be  selected  by  the 
trustees,  but  it  also  distinctly  stipulates  as  follows :  "  I  here- 
by further  direct  and  require  that  no  part  or  portion  of  the 
corjnis  of  Faid  estate  shall  ever  be  sold  until  the  life  estate 
is  ended,  for  any  purpose  whatever,  unless  it  shall  become 
less  profitable  than  ordinary  investments,  or  my  daughters 
should  desire  to  change  their  residence  to  some  other  city, 
or  for  some  other  like  good  and  substantial  reason ;  but  if 
such  reason  should  ever  exist,  the  fund  shall  be  re-invested ; 
and  before  said  sale  shall  be  made,  I  hereby  direct  that  full 
and  satisfactory  reason  shall  be  given,  and  clear  and  sufficient 
proof  be  made  to  the  chancellor  granting  said  order,  that 
such  necessity  exists,  and  that  the  proceeds  of  the  said  sale 
when  made,  shall  be  reinvested  in  like  property,  or  property 
as  substantial  in  permanent  value,  and  as  productive  in  its 
yield  of  profits." 

About  five  months  after  the  making  of  the  deed  to  Dill, 
for  the  benefit  of  his  two  daughters,  Nathaniel  E.  Gardner, 
being  then  about  fifty-one  years  of  age,  intermarried  with 
one  Miss  Mary  E.  Carroll,  who  was  then  about  twenty-one 
years  of  age,  and  on  the  26th  day  of  August,  1867,  he  filed  a 
bill  in  equity  in  Fulton  superior  court,  against  Charles  W. 
Dill,  the  trustee  of  his  daughters,  alleging  that  he  was  drunk 
atthe  time  he  executed  and  delivered  the  deed  to  Dill,  that 
the  deed  was  purely  voluntary,  that  he  received  no  valuable 
consideration  therefor,  and  that  at  the  time  it  was  made  he 
was  actually  intoxicated  to  such  an  extent  as  to  be  deprived 
of  reason,  and  that  whilst  in  this  condition  he  conveyed 
away  property  worth  eighty-eight  thousand  dollars,  which 
he  had  acquired  by  honest  industry. 

He  further  alleged  in  his  bill,  that  when  said  deed  was 
executed  he  owed  six  thousand  dollars,  four  thousand  of 
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Gardner  V8.  Howell  el  al. 

which  was  due  tor  the  purchase-money  of  some  of  the 
property  conveyed  by  the  deed,  and  that  two  thousand  dol- 
lars of  said  purchase- money  was  still  unpaid  at  the  time  of 
fihng  his  bill. 

He  also  stated  in  his  bill,  that  he  had  been  endeavoring  to 
reduce  his  consumption  of  liquor  and  become  more  sober, 
and  that  he  had  so  far  succeeded  in  this  endeavor  as  to  come 
to  a  deliberate  pause  in  his  wild  career ;  that  having  cooled 
off,  he  felt  once  more  capable  of  lookmg  into  his  affairs 
calmly  and  judiciously,  and  of  ordering  his  conduct  aright; 
that  he  found  himself  passing  to  old  age,  with  a  young  wife 
at  his  side,  and  his  property  and  means  of  support  gone ; 
whereupon  he  prayed  that  the  deed  of  tnist  which  he  made 
to  Dill  be  delivered  up  and  canceled. 

Charles  W.  Dill  was  the  only  defendant  to  this  bill,  and 
he  alone  was  served  with  a  copy  of  it.  It  does  not  appear 
that  Dill,  or  any  one  else,  ever  answered  the  bill,  but  it  does 
appear  that  on  the  19th  of  May,  1869,  a  verdict  and  decree 
were  rendered  in  the  case,  and  that  the  following  is  a  copy 
of  the  decree : 

"  Whereupon  it  is  adjudged  and  decreed,  on  the  terras 
specified  below,  that  the  deed  mentioned  in  the  bill  be  taken 
and  considered  as  operative  and  valid  from  its  date,  and  that 
the  trust  be  executed.  It  is  further  decreed  as  follows : 
That  out  of  tlie  trust  property  be  paid,  first,  the  cost  of  this 
.  proceeding ;  secondly,  the  sum  of  one  thousand  dollars  as  a 
fee  to  complainant's  solicitors;  and  thirdly,  the  like  sum  of 
one  thousand  dollars  as  a  fee  to  defendant's  solicitors.  Also, 
that  for  and  durhig  tlie  life  of  the  complainant,  the  trustee 
do  and  shall  pay  to  him  annually,  on  the  tliirty-first  of  De- 
cember, out  of  the  income  and  profits  of  the  trust  estate, 
the  sum  of  one  thousand  dollars  for  his  personal  support 
and  expenses ;  and  in  case  said  income  and  profits  should 
prove  insuflScient,  then  the  deficiency  shall  be  supplied  from 
the  corpus  in  such  manner  as  the  chancellor  may  direct." 

On  the  26th  of  December,  1871,  Mary  Ellen  Gardner 
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died  without  leaving  a  child  or  children,  or  issue  of  a  child 
or  children. 

On  the  4th  of  November,  1874,  Lizzie  Ida  Gardner  inter- 
married with  Clark  Howell,  Jr.,  and  on  the  17th  of  De- 
cember, 1874,  upon  the  petition  of  Charles  W.  Dill,  Clark 
Howell,  Jr.,  and  his  wife,  Lizzie  Ida  Howell,  the  judge  of 
the  superior  court  of  the  Atlanta  circuit  passed  an  order 
at  chambers,  of  which  the  following  is  a  copy  : 

"  Whereupon  it  is  ordered  and  decreed,  that  upon  said  C. 
W.  Dill  having  a  settlement  with  said  Howell,  as  mentioned 
in  said  petition,  he  be  removed  as  said  trustee,  and  then  that 
Clark  Howell,  Jr.,  shall  be,  and  he  is  hereby,  appointed  trus- 
tee in  lieu  of  said  Dill,  with  all  the  rights,  duties,  liabilities 
and  ])ower8  of  said  Dill,  under  said  trust  deed,  and  with 
power  in  said  Howell,  as  trustee,  to  complete  the  power  of 
sale  given  to  said  Dill  by  the  order  in  said  petition  named ; 
provided^  nevertheless^  that  no  part  of  this  order  shall  take 
effect  till  said  Howell,  Jr.,  shall  have  filed,  in  the  office  of 
the  ordinary  of  said  Fulton  county,  a  bond  in  the  sum  of  ten 
thousand  dollars,  with  good  security,  to  be  approved  by  said 
ordinary — said  bond  to  be  payable  to  said  ordinary  and  his 
successors  in  office,  for  the  benefit  of  the  beneficiaries  un- 
der said  deed,  conditioned  well  and  truly  to  perform  his  du- 
ties as  such  trustee  under  said  deed,  and  providing  therein 
that  the  ordinary  may,  when  he  may  deem  it  necessary,  re- 
quire any  additional  bond  for  the  faithful  execution  of  said 
trust." 

Before  this  order  was  taken,  Nathaniel  E.  Gardner  was 
appointed  guardian  ad  litem  for  Mi's.  Lizzie  Ida  Howell, 
who  was  a  minor,  and  also  for  Mollie  E.  Gardner,  who  was 
then  a  babe,  and  his  daughter  by  his  second  wife,  and  he 
was  served  with  the  petition,  and  filed  an  answer  thereto, 
stating  that  the  facts  set  out  in  the  petition  were  true,  and 
that  he  saw  no  reason  why  the  prayer  of  the  petitioners 
should  not  be  granted. 

It  also  appears  from  the  record,  that  pursuant  to  the  order 
of  the  chancellor,  Clark  Howell  did  file  with  the  ordinary 
of  Fulton  county  the  required  bond,  with  good  security. 
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On  the  2l8t  day  of  January,  1875,  Natlianiel  E.  Gardner 
executed  and  delivered  to  Clark  Howell,  Jr.,  as  trustee  for 
his  two  daughters,  Lizzie  I.  Howell,  wife  of  said  Clark  How- 
ell, Jr.,  and  Mollie  E.  Gardner,  an  infant  two  years  old,  an- 
other deed,  in  and  by  which  said  Nathaniel  E.  Gardner  con- 
veyed to  the  said  Clark  Howell,  Jr.,  certain  real  estate  in  and 
near  the  town  of  Norcross,  in  the  county  of  Gwinnett,  to- 
gether with  "  an  annuity  of  one  thousand  dollars,  reserved 
and  charged  upon  certain  real  estate  and  valuable  property, 
payable  from  year  to  year  to  the  said  Nathaniel  E.  Gardner, 
by  his  daughter,  Lizzie  I.  Howell,  and  which  property  was 
by  deed  conveyed  by  said  Gardner  to  his  said  daughter,  and 
her  sister,  Mary  Ellen  Gardner,  and  the  survivor  of  them, 
the  said  Mary  Ellen  being  now  dead,  and  dated  July  4, 1866, 
and  in  default  of  children  of  said  daughters,  reversion  to 
said  N.  E.  Gardner  or  his  heirs,  said  property  being  houses 
and  real  estate  in  the  city  of  Atlanta,  Georgia,  hereby  con- 
veying in  trust,  not  only  said  annuity,  but  also  said  rever- 
sion, should  it  ever  happen  or  fall — in  trust  and  upon  the 
terms,  limitations  and  trusts  following  :  that  is  to  say,  that 
said  Clark  Howell  shall  hold,  use  and  employ  said  es- 
tate, and,  as  a  first  charge  out  of  said  property  and  rights 
of  property,  for  the  rearing,  clothing,  care,  support  and 
education  of  the  said  Mollie  E.  Gardner,  and  subject  to  that 
charge,  until  she  is  fully  twenty-one  yeai*s  of  age,  or  mar- 
ries. She  is  to  have  a  good,  thorough  English  education,  if 
she  is  capable  of  receiving  the  same,  and  as  said  Howell  or 
his  successor  may  determine,  or  as  my  daughter  Lizzie  L 
Howell  may  appoint,  my  said  daughter  Mollie  E.  Gardner, 
may  receive  a  more  finished  education,  if  she  is  capable  of 
receiving  it.  Any  excess  of  the  income  or  corpua  of  said 
property  hereby  given,  and  said  annuity,  shall  be  considered 
income  over  and  above  said  charge,  to  be  held  in  trust  by  the 
said  Clark  Howell,  Jr.,  for  the  sole  and  separate  use  of  the 
said  Lizzie  I.  Howell,  free  from  the  debts  or  contracts  of  said 
Clark  Howell,  or  any  husband  the  said  Lizzie  I.  may  marry, 
during  the  life  of  the  said  Lizzie  L  Howell — if  not  otherwise 
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disposed  of  as  herein  provided.  And  in  fnrtlier  trust,  that 
the  said  Lizzie  I.  Howell  may,  by  deed,  during  life,  or  by 
gift  or  will  at  her  death,  sell  and  dispose  of  said  property, 
or  appoint  the  same  by  writing  to  new  uses,  if  she  so  de- 
sires, with  the  approval  of  her  trustee,  reinvesting  said 
property  and  gifts  of  property  in  such  manner,  for  her  own 
use,  or  the  objects  of  her  bounty,  as  she  may  desire." 

In  this  state  of  the  case,  and  on  the  17th  of  September, 
1877,  MoUie  E.  Gardner,  by  her  next  friend,  II.  H.  Carroll, 
filed  her  bill  in  equity  in  Fulton  superior  court,  against 
Clark  Howell,  Jr.,  and  his  wife,  Lizzie  I.  Howell,  setting 
up  and  charging  the  facts  hereinbefore  detailed,  and  alleging 
that  the  said  Clark  Howell  had  had  possession  and  control  of 
all  the  trust  property  conveyed  by  the  two  trust  deeds  afore- 
said, and  for  several  years  had  been  receiving  the  rents,  issues 
and  profits  of  the  same,  including  said  annuity  of  one  thous- 
and dollars;  that  two  of  said  annual  payments  of  one  thous- 
and dollars  were  past  due,  and  that  the  third  would  soon  be 
due  and  payable,  and  that,  up  to  the  time  of  filing  the  bill, 
said  Howell  had  converted  the  rents,  issues  and  profits  of 
the  trust  property,  as  well  as  the  thousand  dollars  annuity, 
to  his  own  use,  and  had  not  furnished  complainant  with 
one  dollar  for  her  board,  clothing,  maintenance  or  support, 
but  had  refused  so  to  do,  although  frequently  called  on  for 
the  same. 

The  bill  also  alleges  that  Howell  had  made  no  returns  of 
his  receipts  from,  or  expenditures  for,  the  trust  property, 
and  that  he  was  insolvent,  and  that  the  entire  income  from 
the  trust  property  would  be  wasted,  and  the  complainant 
deprived  of  all  benefit  from  it,  if  the  management  of  the 
same  was  continued. 

The  complainant  prayed  that  the  said  Clark  Howell  be 
removed  from  his  trusteeship,  and  some  other  fit  and  proper 
person  be  appointed  in  his  stead,  who  will  mete  out  to  com- 
plainant the  benefits  to  which  she  is  entitled  under  said  sec- 
ond trust  deed ;  and  that  a  receiver  be  appointed  to  take 
possession  of  the  trust  property,  receive  the  rents,  issues 
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and  profits  of  the  same,  and  hold  and  dispose  of  them  as  the 
court  may  direct. 

At  the  hearing  of  the  application  for  the  appointment  of 
a  receiver,  the  complainant,  in  support  of  her  bill,  read  in  evi- 
dence an  affidavit  made  by  Mrs.  Mary  E.  Gardner,  the  mother 
of  complainant,  in  which  it  was  stated  tliat  one  parcel  of  the 
trust  property  "  will  rent  for  fifteen  dollars  per  month," 
that  another  "  is  worth,  if  kept  in  proper  repair,  for  rent, 
seventy-five  dollars  per  month,"  and  that  "on  said  lot  is 
also  a  blacksmith  shop  which  rents  for  twelve  dollai's  per 
month,"  that  another  lot  "  is  worth,  by  the  month,  seventy- 
five  dollare  for  rent,"  that  another  "  would  readily  rent  for 
sixty  dollars  per  month,"  and  that  Howell,  through  N.  E. 
Gardner,  had  been  in  the  habit,  as  deponent  was  informed 
and  believed,  of  cutting  and  selling  large  quantities  of  wood 
from  one  lot  of  the  trust  property. 

To  this  bill  Mrs.  Lizzie  I.  Howell  filed  her  answer,  under 
oath,  in  which  she  states  that  she  is  still  under  twenty-one  years 
of  age  ;  that  before  her  father  married  complainant's  mother, 
he  made  the  trust  deed  of  July  4th,  1806,  by  which  he  made 
provision  for  respondent  and  her  sister,  who  afterwards  died  ; 
that  respondent's  rights  under  that  deed  were  in  existence 
at  and  before  complainant's  birth ;  that  afterwards  the  bill 
was  filed  by  her  father  to  set  it  aside ;  that  Dill,  the  trus- 
tee, was  the  only  party  defendant  to  that  bill ;  that  it  does 
not  appear  that  anything  was  ever  served  on  him  but  a  copy 
of  the  bill ;  that  it  seems  he  did  not  appear  in  the  cause ; 
that  respondent  was  not  a  party  to  that  suit ;  that  she  is  in- 
formed, believes  and  charges,  that  the  verdict  and  decree 
were  not  the  result  of  litigation,  but  grew  out  of  some  sort 
of  consent ;  that  no  one  had  power,  under  the  tinist  deed,  to 
impose  a  charge  of  one  thousand  dollars  on  the  trust  prop- 
erty to  be  paid  annually,  and  she  prays  the  court  and  judge 
to  set  said  decree  aside,  and  to  declare  it  null  and  void  as  to 
this  respondent ;  that  she  files  this  answer  as  a  cross-bill ; 
that  complainant  is  in  the  hands  of  those  who  are  unfriendly 
to  respondent,  and  who,  for  the  sake  of  gain  for  themselves, 
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would  deprive  respondent  of  all  that  belongs  to  her ;  that 
she  feels  it  cruel  in  them  to  place  her  half-sister  in  this  po- 
sition of  antagonism  to  her;  that  she  desires  to,  and,  if  al- 
lowed, will  take  complainant  and  care  for  her  and  provide 
for  her.  She  prays  that  said  verdict  and  decree  may  be  de- 
clared void  and  of  no  effect  as  to  her. 

Clark  Howell,  Jr.,  also  filed  his  answer  under  oath,  stating 
amongst  other  things,  that  he  had  managed  the  trust  prop- 
erty as  well  and  faithfully  as  he  could,  and  believes  that  he 
has  done  so  pinidently  and  efficiently ;  that  the  charge  in 
the  bill  that  he  has  appropriated  to  his  own  use  any  portion 
of  the  two  annual  instalments  of  SI, 000.00 each,  which  have 
come  to  his  hands  as  tnistee  under  said  last  trust  deed,  is  not 
true ;  that  none  of  either  of  said  sums  of  $1,000.00  has 
come  to  his  hands  as  tnistee  under  said  last  trust  deed  ;  that 
the  trust  estate  embraced  in  the  deed  of  July  4th,  1866,  has 
not  produced  the  annuity,  the  income  and  profits  being  in- 
sufficient to  produce  it ;  that  when  the  trust  estate  was 
turned  over  to  respondent,  there  was  an  indebtedness  of 
about  $9,000.00  against  it ;  that  the  property  had  been  ex- 
pensive to  keep  up,  the  taxes  had  been  heavy,  and,  at  the 
same  time,  rents  had  declined  and  had  been  dull ;  that  nec- 
essary improvements  to  render  some  of  the  propei^ty  desira- 
ble to  renters  had  to  be  made,  and,  on  account  of  the  debts, 
taxes,  and  proper  expenses,  respondent  had  paid  out  largely 
more  than  he  had  received  :  that  he  has  not  in  any  manner 
violated  his  trust ;  that  complainant's  mother,  who  swore  to 
the  bill  in  this  case,  has  filed  a  bill  to  set  aside  the  second 
trust  deed  hereinbefore  mentioned,  on  the  ground  that  it 
was  executed  to  def  mud  her,  and  she  asks  that  it  be  set  aside 
except  as  to  the  complainant ;  that  the  said  Mrs.  Gardner  is 
living  apart  from  her  husband,  and  they  are  involved  in  lit- 
igation. 

The  defendants  also  submitted  copies  of  suits  against 
Howell,  the  trustee,  and  against  the  trust  estate,  one  in  favor 
of  H.  H.  Carroll,  the  next  friend  of  complainant  in  this 
case,  in  which  he  claims  $330.00  for  boarding  the  complain- 
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ant  from  March  7th,  1875,  to  January  let,  1877,  at  the  re- 
quest of  complainant's  mother;  and  another  in  favor  of  the 
complainant's  mother,  claiming  $478.00  for  clothing,  nurs- 
ing, and  working  for  complainant,  and  taking  care  of  her, 
from  7th  March,  1875,  to  January  1st,  1877,  and  also  for 
boarding  complainant  from  1st  January,  1877,  to  13th  No- 
vember, 1877. 

Upon  the  hearing,  the  chancellor  declined  to  appoint  a 
receiver  as  prayed  for  in  the  bill,  and  that  decision  is  the 
error  alleged  in  the  bill  of  exceptions.  We  do  not  under- 
take, in  advance  of  a  full  trial  of  this  case  upon  its  merits, 
to  decide  the  various  questions  presented  by  the  record. 
Without  passing  upon  the  validity  of  the  decree  which  Mrs. 
Howell  assails  in  her  answer,  and  without  determining  the 
liability  of  Howell,  the  trustee,  or  the  state  of  his  accounts 
with  the  trust  estate,  we  simply  decide,  that,  upon  a  careful 
examination  of  the  record  in  this  case,  we  see  nothing  to 
take  it  out  of  the  rule  which  this  court  has  frequently  rec- 
ognized and  announced,  viz :  that  the  exercise  of  the  dis- 
cretion of  a  chancellor  in  refushig  to  appoint  a  receiver  will 
not  be  controlled,  except  when  it  is  abused.  lieid  vs.  Reid^ 
38  Ga.,  24  ;  40  /J.,  375 ;  42  /*.,  46.  See,  also,  Barlow  vs. 
Eason,  decided  the  19th  March,  1878. 

We  do  not  think  that  the  chancellor  abused  his  discretion 
in  this  case,  and  we,  therefore,  affirm  his  judgment. 

Judgment  affirmed. 


Seligman  et  al.,  trustees,  vs.  Saussy  et  al. 

"flO     20 

o«  2  Easterlinq  &  HuBBELL  et  al.  vs.  Saussy  et  al. 

1.  Where  a  case  was  submitted  to  the  court  without  the  intervention  of 
a  jury,  and  the  bill  of  exceptions  to  his  decision  contains  the  evi- 
dence before  him,  and  is  certified  to  be  true,  the  evidence  is  thereby 
approved. 

2.  Where  an  order  has  been  granted  that  a  fund  in  the  hands  of  a  re- 
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C€iver  should  be  surrendered  to  trustees  in  bankruptcy,  except  so 
much  as  is  le^Uy  necessary  to  defray  the  costs  and  expenses  of  col- 
lecting^ the  fund,  and  of  securing  it  until  the  granting  of  the  order 
of  surrender;  before  a  claim  can  be  paid  out  of  the  fund,  It  is  nec- 
essary to  show  specifically  that  it  comes  wi  thin  the  exceptions  stated. 
8.  Under  the  exceptions  stated  in  the  order  fall  the  expenses  of  filing 
the  bill  and  collecting  the  assets  by  the  receiver,  including  counsel 
fees  trom  the  filing  of  the  bill  up  to  the  time  the  assets  were  de- 
manded on  the  petition  of  the  trustees,  and  the  cost  of  services  •f 
the  receiver,  and  his  counsel,  to  the  time  that  the  fund  was  ordered 
to  be  surrendered. 

4.  Nothing  should  be  allowed  for  counsel  fees  or  costs  of  suing  out  at- 
tachments which  originated  within  one  month  before  the  bank- 
ruptcy, and  which,  being  dissolved  by  operation  of  law,  were  never 
carried  to  judgment. 

5.  Nor  should  any  costs  or  fees  be  allowed  which  were  incurred  in  re- 
sisting the  trustees  after  they  had  filed  their  petition. 

Jackson,  Judge,  dissented. 

Practice  in  the  Supreme  Court.  Practice  in  the  Superior 
Court.  Bankrupt.  Attorney  and  client.  Lien.  Before 
Judge  Tompkins.  Chatham  Superior  Court.  October  Term, 
1877. 

Reported  in  the  decision. 

C.  N.  West  ;  A.  T.  Akerman  ;  H.  C.  Cunningham,  for 
plaintiffs  in  error. 

J.  R.  Saussy  ;  Howell  &  Denmark  ;  IIartridgk  &  Cms* 
HOLM ;  W.  U.  Garrard  ;  George  A.  Mercer,  for  defend- 
ants. 

Warner,  Chief  Justice. 

A  bill  was  filed  in  the  superior  court  of  Chatham  county 
by  Moses  Feret  and  others,  as  creditors  of  Sanmel  Kauf- 
man, Henry  Mayer  and  Charles  H.  Kaufman,  against  George 
Von  Seybold  and  otliers.  The  bill  was  what  is  generally 
known  as  a  creditors'  bill,  and  was  filed  on  the  12th  day  of 
October,  1874.    No  subpoena  and  no  relief  were  prayed 
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against  the  said  Kaufmans  and  Mayer,  whose  property  was 
sought  to  be  distributed  under  tlie  bill,  and  which  property 
came  into  the  custody  of  said  court.  On  the  21st  day  of 
October,  1874,  a  petition  in  bankruptcy  was  filed  in  the  dis- 
trict court  of  the  United  States  for  the  southern  district  of 
New  York,  by  creditors,  against  the  said  Kaufmans  and 
IVfayer,  and  on  the  31st  day  of  October,  1874,  the  said  Kauf- 
mans and  Mayer  were,  in  the  said  last  mentioned  court,  duly 
adjudged  bankrupts.  On  the  25th  day  of  March,  1875,  the 
said  complainants  amended  their  said  bill  so  as  to  make  the 
said  Kaufmans  and  Mayer  parties  defendant  thereto. 

On  the  5th  day  of  April,  1875,  Joseph  Seligman,  Law- 
rence Wells,  and  Edward  Morgan,  trustees  in  bankruptcy  of 
the  said  bankrupts,  having,  on  the  15th  day  of  February, 
1875,  obtained  an  injunction  from  the  district  court  of  the 
United  States  for  the  southern  district  of  Georgia,  restrain- 
ing the  complainants  in  said  bill  from  proceeding  therein, 
filed  a  petition  to  obtain  possession  of  the  assets  of  said 
bankrupts,  which  petition  was  finally  granted  by  the  said  su- 
perior court  at  the  November  term,  1876,  the  order  therefor 
having  been  dictated  by  this  court,  which  provided  that  the 
necessary  costs  and  expenses  for  securing  and  collecting 
said  fund,  should  be  first  paid  before  the  said  fund  should  be 
turned  over.  Before  the  said  fund  was  finally  ordered  to 
be  paid  to  said  trustees,  petitions  were  filed  by  various  par- 
ties to  have  paid  to  them  sundry  sums  of  money,  for  various 
services  alleged  to  have  been  rendered  by  them  in  said 
cause  ;  and  the  nature  of  said  services  were  alleged  to  be  as 
follows : 

J.  R.  Saussy  claimed  compensation  for  his  services  as  so- 
licitor for  the  complainants  in  the  bill. 

Howell  &  Denmark  claimed  as  assistant  counsel  for  the 
complainants  ;  and  also  by  virtue  of  an  alleged  lien  as  coun- 
sel for  attaching  creditors,  upon  a  part  of  the  fund  in  the 
custody  of  said  court. 

George  Von  Seybold  claimed  as  receiver  in  said  cause, 
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and  Hartridge  &  Cbisliohn  and  William  U.  Garrard  as  his 
counsel. 

C.  D.  C.  Rliind,  as  master  in  said  canse. 

Charles  S.  Hardee  claimed  a  sum  for  costs  due  him,  and 
due  the  late  clerk,  George  P.  Harrison,  and  the  sheriflF,  John 
T.  Eonan. 

Philip  M.  Russell  claimed  for  costs  due  upon  attachment 
cases  against  said  bankrupts  in  the  city  court  of  Savannah. 

Sigmund  Elsinger  and  Julius  Kaufman  jointly  claimed 
for  magisti*ate  court  costs  against  said  bankrupts. 

Rufus  E.  Lester  and  George  A.  Mercer  separately  claimed 
for  counsel  fees  on  sums,  a  part  of  said  fund,  alleged  to 
have  been  attached  by  their  clients. 

No  attachment  upon  which  costs  or  fees  were  claimed, 
originated  over  one  month  before  said  bankruptcy,  and  none 
were  due  upon  any  attachment  carried  to  judgment. 

To  these  claims  the  said  trustees  in  bankruptcy,  and  the  said 
bankrupts,  and  Easterling  &  Hubbell,  creditors  defendant  to 
said  bill,  filed  various  objections,  which  were  in  substance  as 
follows — 

To  all  of  the  claims  they  objected  : 

1.  That  by  the  bankrupt  laws  of  the  United  States  the 
trustees  were  entitled  to  have  the  fund  in  its  integrity,  and 
without  any  diminution  by  payment  to  the  claimants. 

2.  That  the  state  court  had  no  such  jurisdiction  of  the  said 
fund  as  would  authorize  it  to  grant  payment  to  the  claimants. 

3.  That  the  claimants  severally  had  performed  no  services 
for  \vhieh  they  were  entitled  to  the  amounts  they  claimed,  or 
any  part  of  them. 

4.  That  the  claimants  were  not  entitled  to  be  paid  any- 
thing in  a  court  of  equity,  until  a  final  decree  should  be  had 
in  that  court  in  favor  of  the  complainants  against  the  de- 
fendants. 

In  addition  to  these  general  objections,  they  specially 
objected  as  to  the  claims  of  all  parties  except  the  receiver, 
master,  sheriff  and  clerk,  that  their  services  were  not  such  as 
entitled  them  in  equity  to  receive  payment  out  of  said  fund; 
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and  as  to  counsel  for  attaching  creditors,  and  the  said  J.  E. 
Saussy  and  Howell  &  Denmark,  that  they  were  entitled  to 
be  paid  by  their  clients  out  of  their  dividend  in  the  final 
distribution,  and  not  out  of  said  fund. 

The  court  overruled  these  objections  of  the  said  objectors, 
and  ordered  that  the  receiver  should  pay  to 

J.  R.  Saussy $2,000.00 

Howell  &  Denmark (  1,000. 00 

(  560.00 

Ru f us  E.  Lester 256.63 

Hartridge  &  Chisholm,  and  William  U.  Garrard 2,500.00 

C.  D.C.Rhind 200.00 

Charles  S.  Hardee,    ^ 

George  P.  Harrison.  > 677.35 

John  T.  Ronan  } 

Phillip  M.  Russell..   127.60 

George  Von  Seybold,  6  per  cent,  upon  fund,  say j  2,500.00 

\  1,146.03 

Elsinger  &  Kaufman 64.15 

George  A.  Mercer 161.09 

$11,184.17 

The  assets  reported  to  the  court  by  the  receiver  were 
some  fifty  thousand  dollars. 

To  this  decree  in  favor  of  said  complainants  the  said  trus- 
tees filed  a  bill  of  exceptions,  alleging  that  the  court  erred 
upon  the  grounds  named  in  their  objections ;  the  said  East- 
erling  &  Hubbell,  and  the  said  Kaufmans  and  Mayer  filed  a 
bill  of  exceptions,  similar  in  all  respects,  and  the  cause  was 
sent  to  this  court  upon  one  record  for  both  bills,  under  an 
agreement  to  that  eflfect  between  plaintiflFs  and  defendants 
in  error. 

1.  When  this  case  was  called  for  a  hearing  in  this  court, 
the  defendants  in  error  made  a  motion  to  dismiss  it,  on  the 
ground  that  the  evidence  in  the  case  had  not  been  ap- 
proved by  the  court.  The  case  was  submitted  to  the  court 
for  trial  without  the  intervention  of  a  jury,  and  the  evi- 
dence had  before  the  court  is  set  out  in  the  bill  of  excep- 
tions, which  the  presiding  judge  certified,  when  taken  in 
connection  with  the  record,  was  true.     The  evidence,  there- 
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fore,  as  set  out  in  the  bill  of  exceptions,  was  approved  by 
the  judge. 

2.  3.  When  the  ease  was  before  this  court  on  a  former 
occasion,  the  fund  in  the  hands  of  the  receiver  was  directed 
to  be  surrendered  to  the  trustees  in  bankruptcy,  except  so 
much  thereof  as  is  legally  necessary  to  defray  the  costs  and 
expenses  of  collecting  the  fund,  and  of  securing  it  until  the 
order  of  surrender  shall  be  granted.  See  Seligman  et  al, 
V8,  Ferst  <.&  Co,  et  aL^  57  Ga.  Rep.,  561.  We  adhere  to  and 
reaffirm  the  judgment  rendered  in  that  case.  It  appears  from 
the  bill  of  exceptions  that  Von  Seybold  testified  that  his 
services  as  receiver  were  worth  the  sum  claimed  by  him, 
that  Mr.  Saussy  testified  his  services  as  counsel  were  worth 
the  amount  claimed  by  him,  that  Denmark  testified  that  the 
services  of  Howell  and  Denmark  as  counsel  M'ere  worth  the 
sum  of  ^1,000.00,  that  Garrard  testified  that  the  services  of 
himself  and  Messrs.  Ilartridge  &  Chisholm  as  counsel  for  the 
receiver,  were  worth  the  amount  claimed  by  them,  that  Carr 
testified  that  the  services  performed  by  Rhind  were  worth 
about  $100.00  per  month,  without  stating  what  services  he 
did  perform,  and  that  is  all  the  evidence  as  to  the  services 
claimed  and  rendered,  as  appears  from  the  bill  of  excep- 
tions, upon  which  the  judgment  of  the  court  for  the  $11, 
184.17  was  founded.  What  were  the  legal  and  necessary 
costs  and  expenses  of  collecting  the  fund,  and  securing  it 
until  surrendered  to  the  trustees  i^  In  our  judgment  it  in- 
cludes the  proper  and  necessary  expenses  in  filing  the  bill 
and  collecting  the  assets  by  the  receiver,  including  counsel 
fees^from  the  time  of  the  filing  of  the  bill  up  to  the  time 
the  assets  were  demanded,  on  their  petition,  by  the  tnistees 
in  bankruptcy,  and  including  the  services  of  the  receiver 
and  his  counsel  up  to  the  time  of  ordering  the  surrender 
of  the  fund. 

4.  5.  But  nothing  should  be  allowed  out  of  said  fund  for 
counsel  fees,  or  costs,  in  suing  out  the  attachments  in  the 
record  mentioned,  as  said  attachments  did  not  and  could 
not  have  contributed  anything  towards  the  collection  of  the 
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fund  in  the  hands  of  the  receiver,  the  same  having  been 
dissolved  by  operation  of  law,  and  nothing  should  be  al- 
lowed for  counsel  fees  or  costs  incurred  in  resisting  the  trus- 
tees after  the  trustees  iiled  their  petition.  Inasmuch  as  the 
evidence  in  the  bill  of  exceptions  does  not  show  for  what 
the  services  claimed  were  rendered,  whether  in  suing  out 
the  attachments  or  in  filing  the  bill,  or  both,  or  in  aiding 
the  receiver  in  collecting  the  assets,  we  reverse  the  judg- 
ment and  order  a  new  trial,  so  that  it  may  be  made  clearly 
to  appear,  by  the  evidence,  for  what  the  services  claimed 
were  rendered,  and  what  those  services  were  worth.  In 
other  words,  what  did  the  parties  claiming  compensation  out 
of  said  fund  do  in  collecting  and  securing  it  under  said  bill, 
and  what  were  the  services  performed  by  them  worth,  which 
were  properly  chargeable  upon  said  fund  if 

Let  the  judgment  of  the  court  below  be  reversed. 

Bleckley,  Judge,  concurred,  but  furnished  no  written 
opinion. 

Jackson,  Judge,  dissenting. 

I  dissent  from  the  judgment  rendered  by  this  court  re- 
versing the  superior  court  of  the  eastern  circuit,  first, 
because  it  reafiirms  the  judgment  rendered  in  this  case 
when  here  before  (57  Ga,^  561),  by  which  reaffirmance  I 
understand  this  court  to  mean,  that  if  the  case  were  again 
before  us  de  novo,  the  same  judgment  ought  to  be  rendered. 
I  hesitated  long  and  doubted  much  about  the  correctness  of 
sending  this  fund,  secured  by  Georgia  courts  and  held  in  her 
chancery,  to  New  York,  to  be  distributed  by  the  bankrupt 
court  there ;  and  if  I  had  it  to  do  over  again,  I  should  dis- 
sent from  the  judgment  which  transmitted  any  of  the  fund 
to  the  courts  of  another  jurisdiction  for  distribution.  The 
Georgia  court  of  chancery  could  have  as  well  distributed  it 
as  any  other  court,  and  the  trustees  in  bankruptcy,  under  its 
decree,  could  have  received  that  to  which  they  would  have 
been  entitled  under  the  bankrupt  laws  of  the  United  States, 
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after  liens  and  prior  claims,  if  any,  recognized  by  those  laws, 
had  been  preferred  and  paid.  And  such,  I  think,  is  the 
current  of  more  recent  decisions  of  the  supreme  court  of 
the  United  States. 

Secondly.  I  dissent  because  I  think  that  the  counsel  fees 
in  the  attachment  cases  should  be  paid.  Those  attachments 
secured  these  funds,  or  large  portions  of  them,  by  garnish- 
ments duly  served  before  the  bill  in  equity  was  filed  or 
framed.  But  for  the  process  of  attachment,  the  trustees  in 
bankruptcy,  and  all  the  creditors  of  the  bankrupt,  might 
have  lost,  and  probably  would  have  lost,  if  not  all,  at  least 
much  of  the  fund  secured ;  and  the  judgment  of  this  court, 
when  the  case  was  first  here,  required  all  such  costs  and 
charges  to  be  paid  before  the  Georgia  chancellor  parted 
with  the  fund.  That  was  the  redeeming  feature  of  the  first 
judgment  in  the  view  I  then  took  of  the  case,  and  I  am  un- 
willing now  to  forego  a  jot  or  tittle  of  these  expenses  of 
securing  the  fund.  The  attachments,  as  well  as  the  bill, 
helped  to  save  it. 

Thirdly.  I  dissent  because,  in  respect  to  many  of  the 
charges  allowed  by  the  superior  court  as  chancellor,  the 
proof  embodied  in  the  bill  of  exceptions  is  ample  to  sustain 
the  judgment,  and  some  of  these  are  the  largest  and  most 
important  which  were  passed  upon,  and  they  arose  out  of 
the  equity  proceeding,  and  not  the  attachments.  I  refer 
particularly  to  the  charges  of  the  receiver  and  his  counsel, 
and  of  the  solicitor  who  drafted  and  managed  the  bill. 
There  is  no  good  reason  why  the  judgment,  in  respect  to 
these  claims,  and  others  of  like  character,  should  not  have 
been  aflBrmed,  if  it  were  necessary  to  send  other  claims  back 
for  further  proof. 

Fourthly.  I  dissent  because  no  point  whatever  is  made 
in  the  bill  of  exceptions,  that  the  amount  allowed  to  any 
claimant  is  too  large,  but  the  question  made,  and  the  sole 
question  made,  when  the  exceptions  are  analyzed,  is  an  at- 
tack on  the  former  judgment  of  this  court,  in  so  far  as  it 
required  any  costs  and  fees  to  be  paid  before  the  fund  left 
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the  superior  court  of  Georgia.  Thqrefore,  I  presume,  the 
court,  regarding  that  question  alone  as  excepted  to,  was  not 
particular  in  requiring  the  entire  evidence  to  be  embodied 
in  the  bill  of  exceptions,  and  there  was,  doubtless,  much  evi- 
dence before  him  of  the  value  of  services  rendered  and  their 
nature,  not  detailed  in  the  bill  of  exceptions,  as  was  asserted 
in  argument  before  this  court  by  the  one  side,  and  not  de- 
nied by  the  other.  The  position  in  argument  for  plaintiffs 
in  error  was,  that  the  counsel  should  be  paid,  not  out  of  the 
general  fund,  but  out  of  the  share  thereof  awarded  their 
respective  clients,  and  that  the  New  York  bankrupt  court 
would  award  them,  or  any  of  them,  such  fees  from  the  gen- 
eral fund  as  any  were  entitled  to  for  securing  and  preserv- 
ing i'.  Indeed,  it  was  an  effort  to  re-open  the  judgment 
pronounced  in  this  case  on  that  question,  whilst  careful  not 
to  re-open  it  on  the  main  question  of  the  transfer  of  the  fund 
to  the  bankrupt  court.  If  re-opened  at  all,  the  whole  judg- 
ment ought  to  have  been  reconsidered  ;  if  held  final  in  part, 
it  ought  to  be  held  final  in  toto. 

Fifthly.  I  dissent  because,  whilst  the  judge  of  the  supe- 
rior court  does  certify  to  the  bill  of  exceptions  as  true,  he 
qualifies  the  certificate  by  referring,  also,  to  the  transcript  of 
the  record,  as  containing  other  and  additional  evidence,  and 
on  turning  to  the  transcript  I  find  no  such  evidence  therein. 
It  is  the  duty  of  the  plaintiffs  in  error  to  bring  before  this 
court  all  the  testimony  had  before  the  superior  court,  mate- 
rial to  elucidate  the  exceptions,  and  to  show  by  the  judge's 
certificate  that  all  is  brought  up.  This  certificate  leaves  that 
matter  in  great  doubt,  and  if  the  bill  of  exceptions  ought 
not  to  be  dismissed  on  the  ground  that  all  the  evidence  is 
not  before  us,  the  judgment,  at  least,  ought  not  to  be  re- 
versed for  want  of  evidence,  when  the  whole  evidence  nec- 
essary to  elucidate  the  point  argued  now,  has  not  been  in- 
corporated in  the  bill  of  exceptions,  and  does  not  appear  in 
the  record  in  such  manner  as  to  be  considered  by  this  court. 
No  motion  for  a  new  trial  was  made,  and  hence  no  evidence 
could  be  found  in  the  transcript  of  the  record,  except  the 
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pleadings  in  the  ease.  Xo  point  or  exception  is  made  in 
the  bill  of  exceptions  upon  the  evidence,  either  its  legality 
or  sufficiency,  and  I  cannot  think  it  right  to  reverse  a  judg- 
ment on  the  ground  of  insufficiency  of  evidence,  when  no 
point  was  made  thereon,  and  no  ruling  thereon  excepted  to, 
and  no  motion  for  a  new  trial  made. 

Sixthly.  Whilst  the  fees  and  costs — being  about  twenty- 
five  per  cent,  upon  the  fund,  which  the  court  allowed — njay 
seem  large,  yet,  when  it  is  remembered  that  the  case  was  for 
years  in  court,  the  litigation  tangled  and  heavy,  the  labor 
of  the  receiver  and  counsel,  and  their  expenses,  great,  the 
fund  in  danger,  and  all  secured  by  tlie  vigilance  of  the  creJ 
iters  who  attached  first,  and  then  were  parties  to  a  bill  in 
chancery,  to  avoid  a  multiplicity  of  suits  and  to  save  costs, 
the  apparent  extravagance  of  tlie  allowance  by  the  chancellor 
vanishes.  Ilad  all  the  evidence  before  him  been  before  us — 
andthe  plaintiffs  in  error  should  have  brought  it  here  if  they 
made  any  point  thereon — all  these  matters  of  expense,  it  is 
presumed,  would  have  appeared  more  fully  here,  as  the  pre- 
sumption is  that  they  appeared  below,  because  no  exception 
is  taken  to  the  amount  allowed. 

On  the  whole,  in  my  judgn^ent,  no  sufficient  ground  ex- 
ists to  send  this  case  back,  especially  in  its  totality ;  the  plain- 
tiffs in  error  have  brought  it  confusedly  before  this  court,  to 
say  the  least,  and  no  judgment  of  a  superior  court  should 
be  reversed  unless  the  error  plainly  appears. 

Therefore  I  dissent  from  this  reversal. 


Dotterer,  trustee,  vs.  Pike  et  al, 

[Thip  case  waa  argued  at  the  last  term  and  the  decision  reeencd.] 

1.  Where  the  trustee  of  a  married  woman,  sold  her  separate  property  to 
a  creditor  of  the  husband,  with  the  assent  of  the  wife,  under  a  deed 
of  trust  empowering  him  to  sell  generally  with  such  assent,  and  the 
purchaser  sold  for  value  to  another,  without  notice  in  the  latter  that 
the  conveyance  was  to  pay  the  debt  of  the  husband  : 
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Held,  that  the  innocent  purchaser  for  value,  without  notice  that  the 
sale  was  made  to  pay  the  debt  of  the  husband,  will  not  be  disturbed 
in  the  possession  of  the  property  by  a  court  of  equity— especially 
where  the  possession  was  known  to  the  wife,  and  the  land  improved 
and  no  warning  given  by  her,  and  where  she  also  knew  of  the  sale 
by  the  sheriff  made  at  the  instance  of  the  first  purchaser,  after  filing 
deed  to  the  husband,  to  whom  he  had  given  bond  to  convey  on  pay 
ment  of  the  debt,  and  gave  no  notice  of  any  objection  thereto,  but 
apparently  acquiesced  therein. 

The  first  purchaser,  who  bought  the  land  of  the  wife  to  secure  a  debt 

due  to  himself,  with  full  knowledge  of  all  the  facts,  got  no  title,  and 

will  be  held  in  equity  to  be  trustee  for  the  wife,  and  to  pay  her  the 

value  of  the  land  with  interest  thereon — less  only  the  taxes  he  paid 

^  thereon,  and  insurance,  for  her  benerit. 

Trusts.  Sales.  Title.  Husband  and  wife.  Before  Judge 
Pottle.     Eichniond  Superior  Court.    April  Term,  1877. 

On  31st  December,  1862,  Joseph  M.  Newby,  in  consider- 
ation of  love  for  his  wife,  Mary  A.  Newby,  conveyed  to 
Ignatius  P.  Garvin,  as  trustee  for  her,  a  lot  of  land  in  Rich- 
mond county,  for  her  sole  and  separate  use  during  her  nat- 
ural life,  and,  after  her  death,  to  such  children  as  she  may 
leave  living,  share  and  share  alike,  with  authority  in  her  to 
empower  the  trustee,  l^y  writing  under  her  hand,  to  sell  any 
part,  or  the  whole,  of  said  trust  estate,  she  being  allowed 
to  dispose  of  any  part,  or  the  whole,  of  the  proceeds  of  such 
sale,  or  sales,  or  authorize  her  trustee  to  re-invest  the  pro. 
ceeds,  or  any  part  thereof,  in  other  property,  subject  to  the 
above  trusta. 

On  the  6th  of  March,  1873,  Garvin,  the  trustee,  executed 
a  deed  to  the  land  to  Harmon  Kowley  in  consideration  of 
$1,500.00.  This  deed  was  made  in  pursuance  of  written 
authority  from  Mrs.  Newby,  who  authorized  her  trustee  to 
sell  the  land,  and  to  pay  the  full  amount  received  to  Joseph 
M.  Newby. 

No  money  was  paid  to  Garvin,  trustee,  but  on  the  same 
day,  Joseph  M.  Newby  gave  his  note  to  Rowley,  at  six 
months,  for  fifteen  hundred  dollars,  and  Rowley  paid 
over  to  Newby  twelve  hundred  and   seventy-five  dollars 
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and,  at  the  same  time,  Rowley  gave  his  bond  for  titles  to 
Garvin,  trustee,  conditioned  to  convey  back  the  land  to  the 
trustee  upon  the  payment  of  the  Newby  note  of  fifteen 
hundred  dollars. 

The  note  was  not  paid  at  maturity,  but  Newby,  on  6th 
September,  1873,  paid  Rowley  one  hundred  and  eighty  dol- 
lars for' extension  for  six  months,  and  when  this  period 
expired  he  (Newby)  agreed,  in  writing  indorsed  on  the  notei 
to  pay  two  per  cent,  per  month  till  the  note  was  paid.  This 
indorsement  was  made  March  9,  1874. 

On  the  31st  March,  1874,  Rowley  commenced  suit  on  the 
note  against  Newby  in  Richmond  superior  court,  and,  on 
the  28th  of  October,  1874,  recovered  judgment  against 
Newby  for  fifteen  hundred  dollars  with  interest  thereon  at 
two  per  cent,  a  month  from  the  9th  March,  1874,and  costs. 

On  the  31st  October,  1874,  Rowley  filed  in  the  clerk's 
office  of  the  superior  court  of  Richmond  county,  his  deed 
conveying  the  land  to  Newby,  which  was  duly  recorded  No- 
vember 25, 1874.  On  the  same  day,  Rowley  had  2kfi,fa,  is- 
sued founded  on  the  judgment  for  fifteen  hundred  dollars, 
with  interest  at  two  per  cent,  per  month,  and  on  the  5th  De- 
cember, 1874,  thisyf.yij.  was  levied  on  the  land. 

The  sheriff  advertised  the  property  for  sale  under  this^*. 
fa.  This  advertisement  described  the  property,  and  set  out 
the  title  to  Joseph  M.  Newby,  the  title  from  Newby  to 
Garvin,  trustee  of  Mi*s.  Mary  A.  Newby,  from  Garvin, 
trustee,  to  Rowley,  the  bond  for  titles  from  Rowley  to 
Newby,  and  the  deed  in  accordance  with  the  statute. 

On  the  5th  of  January,  1875,  in  pursuance  of  the  adver- 
tisement, the  land  was  sold  and  knocked  down  to  Rowley 
for  fifteen  hundred  dollars.  Newby  and  Pike  were  present 
at  the  sale,  and  Pike  bid  for  the  same  ;  eleven  days  there- 
after, Rowley  sold  his  bid  to  Frederick  W.  Pike,  for  his  wife, 
Ellen  Pike,  for  twenty-three  hundred  dollars,  and  executed 
a  transfer  thereof. 

Thereupon  the  sheriff  conveyed  the  land  to  Mrs.  Ellen 
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Pike,  by  deed  dated  January  5,  1875,  and  on  the  19tli  of 
January,  Pike  and  his  wife  moved  on  the  land,  and  took  pos- 
session of  the  same.  Mrs.  Newby  was  allowed  by  them  to 
remain  until  she  could  move.  Pike  proceeded  to  repair  the 
fences,  etc.,  began  preparations  to  cultivate  the  place,  in 
which  he  expended  money. 

On  the  11th  February,  1875,  Dotterer,  who  had  succeeded 
Garvin  as  trustee,  and  Mrs.  Newby,  filed  a  bill  in  equity 
praying  that  the  Pikes  be  enjoined  from  cutting  the  shade 
and  ornamental  trees  and  shrubbery  on  the  place,  averring 
that  the  conveyance  by  Garvin,  trustee,  to  Rowley  was 
merely  a  mortgage  of  Mrs.  Newby's  property  to  secure  the 
debt  of  her  husband ;  that  the  sale  by  the  sheriff,  and  his 
deed,  were  null  and  void,  and  asking  that  the  deed  held  by 
Mrs.  Pike  be  delivered  up  to  be  canceled,  and  the  property 
restored  to  her  with  mesne  profits. 

Defendants  answered  in  the  nature  of  a  cross-bill,  and 
made  Rowley  and  Newby  parties. 

On  the  trial,  questions  of  fact  only  were  submitted  to  the 
jury,  under  the  act  of  February  23, 1876.  The  insolvency 
of  Pike  and  Ellen  Pike  were  admitted. 

The  following  are  the  questions  propounded  to  the  jury, 
and  the  findings  thereon  : 

Question  1.  Did  the  parties  to  the  papers  dated  March  6, 
1873,  made  by  I.  P.  Garvin,  trustee,  to  Hr^rmon  Rowley,  in- 
tend that  it  should  be  a  sale  of  the  land,  or  a  security  for 
the  loan  of  $1,500.00? 

Ans. — They  intended  that  it  should  be  for  the  security 
of  a  loan  of  $1,500.00. 

2.  Did  Rowley  pay  Garvin,  trustee,  or  Mrs.  Newby,  any 
money  or  price  for  land  as  purchase  money? 

Ans. — He  did  not. 

3.  Was  the  note  of  Newby  to  Rowley  purchase  money  of 
the  land,  or  was  it  a  loan  upon  a  security,  and  what  was  the 
security,  if  any  ? 

Ans. — The  note  was  a  loan  upon  a  security,  and  the  deed 
from  Garvin  to  Rowley  the  security. 
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4.  Was  the  note  of  Newby  to  Rowley  a  debt  of  Newby's 
individually  ? 

Ans. — It  wa6. 

5.  Was  any  part  of  the  money  paid  by  Rowley  to  Newby 
paid  out  for  the  benefit  of  Mrs.  Newby — if  so,  how  much, 
and  in  what  way  ? 

Ans. — Yes ;  the  $166.00  paid  on  the  premium  of  life  in- 
surance was  for  Mrs.  Newby's  benefit,  and  the  $15.00  or 
$25.00  paid  on  taxes  on  the  land  in  dispute,  was  also  for  her 
benefit. 

6.  Was  the  money  paid  by  Rowley  to  Mrs.  Newby  loaned 
to  her  husband,  J.  M.  Newby,  or  given  to  him  ? 

Ans. — It  was  loaned  to  him. 

7.  Did  Rowley  know,  or  have  reason  to  know,  how  Newby 
was  to  use  the  money?  and  did  he  know,  before  the  sheriff's 
sale,  how  it  was  used  ? 

Ans. — lie  knew  how  a  portion  of  the  money  was  to  be 
used,  and  knew  it  before  the  sheriff's  sale. 

8.  Was  it  or  not  the  purpose  of  Mrs.  Newhy  to  make  a 
contract  as  security  for  her  husband,  and  was  it  known  to 
Rowley  ? 

Ans. — Such  was  her  purpose,  and  this  purpose  was  known 
to  Rowley. 

9.  Did  or  not  Mrs.  Newby,  by  the  contract,  assume  the 
debt  of  her  husband  to  Rowley  ? 

Ans. — She  did  as  security. 

10.  Was  the  conveyance  from  Mrs.  Newby,  through  her 
trustee,  made  to  extinguish  the  debt  of  J.  M.  Newby  to 
Rowley  ? 

Ans. — It  was  made,  not  to  extinguish,  but  to  secure  the 
debt. 

11.  What  was  the  value  of  the  land  at  the  time  of  the 
making  of  the  paper  on  the  6th  of  March,  1873  ? 

Ans. — Twenty  five  hundred  dollars. 

12.  What  was  the  yearly  value  of  the  land  for  rent  ? 
Ans. — Two  hundred  and  fifty  dollars. 

13.  What  was  the  value  of  the  improvements  put  on  the 
land  by  Mrs.  Pike  ? 
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Ans. — One  hundred  dollars. 

14.  Did  or  did  not  Mr.  and  Mrs.  Pike  know  before  the 
sheriff's  sale,  of  Newby's  note  to  Rowley,  or  of  the  bond  for 
titles  from  Rowley  to  Newby,  or  the  fact  that  the  debt  was 
Newby's  debt  individually  ?  Answer  each  of  these  ques- 
tions. 

Ans. — They  knew  of  Newby's  note  to  Rowley,  and  of 
Newby's  individual  indebtedness,  and  of  a  bond  for  titles; 
they  had  notice  by  the  advertisement. 

15.  Did  Mrs.  Newby,  or  her  trustee,  contract  to  pay  any 
sum  of  money  to  Rowley  ? 

Ans. — They  did  not. 

16.  Did  Rowley  have  notice,  at  the  time  of  the  transac- 
tion, of  any  intention  of  Newby  to  appropriate  the  money 
to  himself  ? 

Ans. — He  did. 

17.  Did  Rowley  have  notice  at  the  time  of  any  intention 
on  the  part  of  Newby,  or  Mrs.  New  by,  to  use  the  money  for 
payment  of  Mr.  Newby's  former  debts  ? 

Ans. — He  did  have  such  notice,  and  the  debts  were  to 
Lewis  &  Co.,  H.  Rowley,  and  the  premium  of  a  life  policy. 

18.  Was  Newby  acting  as  agent  for  his  wife  with  the 
knowledge  of  his  wife  ?  If  so,  did  Rowley  know  it,  or  have 
reason  to  believe  it  ? 

Ans. — He  was,  and  Rowley  had  reason  to  believe  it. 

19.  Did  Mrs.  Newby  intend  to  make  a  gift  of  the  money 
to  Mr.  Newby,  or  did  she  pay  over,  or  authorize  her  trustee 
to  pay  him,  any  money  ?  If  so,  how  much  ? 

Ans. — She  authorized  her  trustee  to  pay  to  Mr.  Newby 
the  proceeds  from  the  sale  of  the  land. 

20.  Did  Mrs.  Pike  know,  when  she  took  Rowley's  bid, 
that  the  paper  made  by  Garvin,  trustee,  to  Rowley  was  a 
a  mortgage,  and  not  a  sale  ? 

Ans. — She  did  not. 

21.  Did  Mrs.  Newby  have  notice  that  the  property  was 
advertised  as  the  property  of  Newby  ?  If  so,  did  she  acqui- 
esce in  the  sale,  and  allow  Mrs.  Pike  to  go  into  possession  ? 
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Ans. — She  did  know  the  fact,  and  did  acquiesce  in  it. 

22.  Did  Mrs.  Newby  have  notice  of  the  advertisement  or 
sale  of  the  property,  and  did  she  acquiesce  in  the  sale,  and 
allow  Mrs.  Pike  to  go  into  possession,  and  did  she  (Mrs. 
Newby)  know  at  tlie  time  that  she  had  rights  to  it  under  the 
law? 

Ans. — She  did  have  such  notice,  and  did  acquiesce  in  the 
sale,  and  did  allow  Mrs.  Pike  to  go  into  possession,  but  she 
(Mrs.  Newby)  did  not  know  that  she  had  rights  to  it  under 
the  law. 

23.  Did  Mr.  or  Mrs.  Pike  expend  any  money  or  labor,  or 
both,  believing,  in  good  faith,  that  the  land  was  Mrs.  Pike's, 
and  without  notice  of  Mrs.  Newby's  equity  ?  If  so,  could 
Mrs.  Newby,  in  the  exercise  of  reasonable  diligence,  have 
given  such  notice  before  such  expenditures? 

Ans. — They  did  so  expend,  and  without  notice  of  Mrs. 
Newby's  equity,  but  Mrs.  Newby  could  not  have  given  the 
notice  before  the  expenditures. 

24.  Did  Rowley  represent  to  Mr.  or  Mrs.  Pike  that  the 
title  was  good  ?  If  so,  did  that  induce,  in  whole  or  in  part, 
the  purchase  ? 

Ans. — He  did  so  represent,  and  this  did  induce  the  pur- 
chase. 

25.  Did  Rowley  disclose  to  Mr.  or  Mrs.  Pike  the  exist- 
ence of  the  bond  for  titles  from  him  to  Garvin,  trustee,  or 
did  Mr.  or  Mrs.  Pike  have  notice  of  such  bond  for  titles,  or 
otherwise  ? 

Ans. — He  did  not  so  disclose,  and  Mr.  and  Mrs.  Pike  had 
no  such  notice  of  such  bond. 

26.  What  did  Mrs.  Pike  pay  Rowley  for  the  land  ? 
Ans.— $2,300.00. 

27.  Was  tlie  intention  of  the  parties  to  sell  and  buy,  or  to 
secure  a  loan  or  advance  money  ? 

Ans. — To  secure  a  loan. 

28.  Was  Newby  insolvent,  or  not,  at  the  time  when  he 
made  the  conveyance  to  his  wife  in  1862  ? 

Ans. — He  was  solvent. 
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29.  How  much  money  did  Mr.  ^ewby  get  besides  the 
amount  paid  to  the  insurance  company,  and  on  the  execution 
in  Mr.  Miller's  hands  for  collection  ? 

Ans.— $559.00. 

Upon  this  the  judge  entered  the  following  decree : 

"The  counsel  for  all  parties  having  asked  the  court  to 
submit  questions  of  fact  only  to  the  jury,  in  accordance 
with  the  act  approved  February  23,  1876,  entitled  an  act  to 
define  and  regulate  the  practice  and  mode  of  trial  in  certain 
chancery  cases  in  the  state,  and  for  other  purposes,  and  the 
jury  having  found  in  their  verdict  the  facts  upon  which  they 
were  directed  by  the  court  to  pass  upon  in  writing,  it  is 
ordered,  adjudged,  and  decreed  by  the  court,  that  the  law 
and  equity  of  said  cause  is  as  follows  : 

First.  The  conveyance  of  March  6,  1873,  from  I.  P.  Gar- 
vin, trustee,  to  Harmon  "Rowley,  being  a  security  to  pay  an 
individual  debt  of  Joseph  M.  Newby,  and  Harmon  Rowley 
being  cognizant  of  that  fact,  said  conveyance  is  void  as  to 
Rowley,  and  passed  no  title  to  him,  nor  did  he,  by  it,  acquire 
any  right  to  the  property  described  in  the  deed,  namely  : 
the  land  in  controversy. 

Second.  The  conveyance  being  void  as  to  Rowley,  the 
trust  estate  of  Mrs.  Newby  acquired  no  rights  under  the 
bond  for  titles  from  Rowley  to  Garvin,  trustee,  and  that 
obligation  is  void  as  to  Mrs.  Newby  and  Rowley. 

Third.  The  judgment  in  favor  of  Rowley  vs.  J.  M.  Newby 
is  null  and  void  as  to  any  liability  on  the  trust  estate  of  Mrs. 
Newby,  and  has  no  lien  on  the  same,  .either  in  law  or  equity. 

Fourth.  The  title  to  Mrs.  Pike  to  the  land  is  valid,  she 
being  an  innocent  purchaser,  in  good  faith,  for  value,  and 
without  notice  of  the  facts  connected  with  the  transaction 
between  Mrs.  Newby,  J.  M.  Newby,  and  the  trustee,  Gar 
vin,  and  Harmon  Rowley. 

Fifth.  It  appearing  from  the  verdict  of  the  jury  that 
Newby  received  from  Rowley  $1,275.00,  and,  also,  from 
the  written  consent  of  Mrs.  Newby  attached  to  the  deed, 
that  Mrs.  Newby  authorized  the  payment  of  the  money  to 
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her  husband,  she  ought  to  do  equity.  She  claims  that  her 
act  was  one  forbidden  by  law,  to-wit :  a  securityship  for  her 
husband.  The  jury  have  found  that  to  be  true.  Newby,  then, 
her  agent,  receives  money  from  Rowley  without  any  consid- 
eration. That  act  is  her  act — ^good  conscience  requires  her 
to  pay  back  this  money. 

It  is,  therefore,  adjudged  and  decreed  that  the  whole 
contract  was  void,  and  that  she  (Mrs.  Newby)  must  pay 
back  the  fruits  of  the  void  contract ;  also,  that  the  complain- 
ant recover  of  Harmon  Rowley  the  sum  of  $2,500.00, 
the  value  of  the  land,  with  $250.00  per  annum  for  rent 
from  the  12th  day  of  January,  1875,  allowing  one  week  for 
the  time  Mrs.  Newby  was  in  possession  of  the  building,  less 
$1,275.00  paid  Mr.  l^ewby  by  order  of  Mre.  Newby  ;  also, 
ordered  that  the  costs  up  to  the  time  when  Rowley  was  made 
a  party  be  paid  by  complainant — ^after  that  time  to  be  paid 
by  Rowley." 

The  plaintiff  in  error  excepts  to  the  decree,  and  alleges 
error  therein  as  follows : 

1.  That  the  chancellor  decreed  that  complainant  must  pay 
back  to  Harmon  Rowley  $1,275.00  before  getting  from  him 
the  value  of  the  land,  with  rent. 

2.  That  he  decreed  the  title  of  Mrs.  Pike  to  the  land  to 
be  valid. 

3.  Thathe  decreed  costs  against  complainant  to  the  time 
Rowley  was  made  a  party. 

4.  That  he  refused  to  decree  the  land  to  complainant, 
with  rent  from  the  time  of  the  dispossession,  to  be  paid  by 
Harmon  Rowley. 

Rowley  joined  in  the  bill  of  exceptions,  because  any  sum 
was  decreed  against  him,  and  because  he  was  not  allowed 
interest  on  the  sum  of  $1,275.00. 

H.  D.  D.  Twiggs  ;  A.  D.  Picquet  ;  J.  Ganahl,  for  plain 
tiff  in  error. 

Baenes  &  Gumming  ;  J.  G.  C.  Black  ;  T.  H.  Gibson,  for 
defendants. 
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Jackson,  Judge. 

This  was  a  case  in  equity,  tried  under  the  act  of  1876,  on 
which  trial  tlie  jury  found  a  special  verdict  in  response  to 
certain  questions  propounded.  On  this  verdict  the  court 
granted  a  decree,  and  the  only  matter  complained  of  is  that 
decree. 

The  substance  of  the  verdict  is,  that  Rowley  loaned  Newby, 
the  husband  of  Mary  A.  Newby,  $1,500.00,  to  secure  which 
INewby  and  wife  executed  to  him  a  mortgage  of  the  wife's 
land;  that  no  money  was  paid  for  the  land  as  purchase 
money ;  the  deed  to  the  land  of  Mrs.  Newby  was  to  pay 
the  individual  debt  of  Newby ;  part  of  Eowley's  debt  on 
Newby  was  $15  or  $25  taxes,  and  $166  premium  on  New- 
by's  life  for  the  benefit  of  Mrs.  Newby ;  Mrs.  Newby's  pur- 
pose was  to  contract  as  security  for  her  husband,  and  Rowley 
knew  it ;  the  land  was  worth  $2,500.00,  and  the  rent  $250.00 
per  annum ;  Rowley  knew  that  Newby  acted  as  agent  of 
his  wife ;  Mrs.  Newby  acquiesced  in  the  transaction,  and 
permitted  the  purchaser  at  sheriff's  sale  of  the  land  to  go  into 
possession,  but  she  did  so  in  ignorance  of  her  rights  under  the 
law ;  Rowley  represented  to  Mrs.  Pike  that  the  title  was  good, 
and  this  representation  induced  the  purchase ;  Mrs.  Pike 
paid  Rowley  $2,300  for  the  land. 

The  facts  disclosed  by  the  record,  as  admitted  in  the 
pleadings,  and  found  by  the  verdict  of  the  jury,  seem,  with 
sufficient  certainty,  to  be  substantially  these : 

That  Mrs.  Pike  was  an  innocent  purchaser  without  notice ; 
that  the  sale  of  the  trustee  was  for  the  purpose  of  paying 
or  securing  a  debt  for  the  husband  of  Mrs.  Newby ;  and 
that  the  sale  to  Rowley  was  by  the  trustee,  and  authorized 
by  the  deed,  if  Mrs.  Newby  consented  thereto,  which  con- 
sent appeared  on  the  face  of  the  papers ;  that  she  bought 
from  Rowley,  paying  him  $2,300  for  the  land,  taking  his 
bid  off  his  hands  for  value,  he  having  paid  but  $1,500  for 
it ;  that  the  sheriff  made  her  the  deed,  and  she  went  into 
possession  and  improved  the  land,  with  the  knowledge  of 
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Mrs.  Newby,  who  knew  of  tlie  sheriffs  sale  also ;  that  Row- 
ley knew  all  about  the  purpose  and  object  of  the  sale,  hav- 
ing hijnself  been  the  purchaser  to  pay  his  own  debt  owing 
by  Newby,  the  husband,  to  him ;  that  the  value  of  the  land 
was  twenty-live  hundred  dollars;  and  that,  uf  the  entire 
proceeds  thereof,  but  one  hudred  and  sixty-six  dollars,  insu- 
rance premium,  and  twenty-five  dollars,  taxes,  was  used  for 
the  benefit  of  Mrs.  Newby,  the  entire  balance  being  applied 
to  Newby's  debt  to  Rowley. 

The  statute,  Code,  §1783,  is  in  the  following  words: 

"The  wife  k  SLfenimesole  as  to  her  separate  estate,  unless 
controlled  by  the  settlement.  Every  restriction  upon  her 
power  in  it  must  be  complied  with ;  but,  while  the  wife 
may  contract,  she  cannot  bind  her  separate  estate  by  any 
contract  of  suretyship,  nor  by  any  assumption  of  the  debts 
of  her  husband,  and  any  sale  of  her  separate  estate,  made 
to  a  creditor  of  her  husband  in  extinguishment  of  his  debts, 
shall  be  absolutely  void." 

Section  2329  of  the  Code  is  as  follows : 

"  The  purchaser  from  a  trustee,  with  notice  actual  or  con- 
structive of  the  trust,  holds  as  trustee  for  the  beneficiaries ; 
if  the  purchase  be  bona  fide^  and  without  notice,  the  pur- 
chaser holds  the  property  freed  from  the  trust." 

Section  2622  requires  the  purchaser  to  "  look  for  himself 
as  to  the  title  and  soundness  of  all  property  sold  under  judi- 
cial process." 

Section  2628  declares,  in  substance,  that  the  purchaser  at 
judicial  sales  is  not  responsible  for  the  disposition  of  the 
funds,  or  the  returns  or  irregularities  of  the  sale,  but  is  only 
bound  to  see  "  that  the  officer  has  competent  authority  to 
sell,  f  nd  that  he  is  apparently  proceeding  to  sell  under  the 
prescribed  forms." 

Section  2640  is  to  the  effect,  that "  though  a  title  obtained 
by  fraud  be  voidable  in  the  vendee,  it  will  be  protected  in  a 
lona  fide  purchaser  without  notice." 

Section  3092  declares  that  "a  hona  fide  purchaser  for 
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value,  and  without  notice  of  an  equity,  will  not  be  inter- 
fered with  by  a  court  of  equity." 

Section  2633  enacts  that  fraud  voids  a  sale  where  consent 
is  obtained  by  it;  and  section  2751  enacts  that  fraud  voids 
all  contracts. 

We  think  that  these  sections  of  the  Code  all  have  a  bear- 
ing upon  the  decree  proper  to  be  rendered  in  the  case  made 
by  the  admissions  in  the  pleadings  and  the  findings  of  the 

The  language  of  section  1783  is  very  strong.  A  sale  of 
the  wife's  separate  estate  made  to  a  creditor  of  the  husband 
to  extinguish  his  debt,  is  declared  to  be  ahsolutehj  void. 

As  between  Rowley,  the  creditor  of  the  husband,  and 
Mrs.  Newby,  the  sale  is  clearly  void ;  and  if  Rowley  held 
the  land,  the  deed  to  him  would  be  set  aside,  and  the  land 
restored  to  Mrs.  Newby,  beyond  all  cavil  or  question.  But 
it  has  passed  out  of  his  hands,  and  is  in  the  possession  of 
Mrs.  Pike  under  a  purchase  for  value  from  Rowley,  with- 
out notice  to  her  that  the  sale  was  to  pay  Newby's  debts ; 
and  the  question  arises  as  between  Mrs.  Newby  and  Mrs. 
Pike,  will  a  court  of  equity  interfere  to  relieve  Mrs.  Newby 
when  Mrs.  Pike  is  an  innocent  purchaser?  Section  3092 
would  seem  to  forbid  such  interference,  for  Mrs.  Ne why's 
title  is  an  equitable  one ;  the  legal  title  was  in  the  trustee ; 
the  trustee  sold  pursuant  to  the  deed  of  trust  by  Mrs.  New- 
by's  assent  thereto ;  and  if  the  sale,  though  not  made  to  her 
directly  by  the  trustee,  came  to  her  from  Rowley,  who 
bought  from  him,  and  she  believed  that  it  was  all  right,  she 
certainly  ought  to  be  protected,  and  equity  ought  not  to 
disturb  her  possession. 

While  the  sheriff  made  the  deed  to  Mrs.  Pike,  she  cannot 
be  said  to  be  exactly  a  purchaser  at  a  judicial  sale ;  for, 
though  she  i)Ought  the  bid  of  Rowley,  she  did  not  take  it 
off  his  hands  at  the  same  price  he  gave,  but  paid  very  nearly 
the  full  value  of  the  land — eight  hundred  dollars  more  than 
he  gave  for  it.  If  she  had  been  the  actual  purchaser  at  the 
sale,  under  section  2622,  which  requires  such  purchaser  to 
look  to  the  title  of  the  property  for  himself,  it  is  possible 
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that  Bhe  would  have  acquired  no  title,  as  it  was  sold  as 
Newby's  property,  the  deed  being  madj  to  him  by  Rowley 
under  the  bond  for  titles ;  but  even  then,  if  innocent,  under 
section  2028,  she  need  not  have  looked  to  see  how  the  money 
she  paid  was  applied.  The  officer  had  authority  to  sell,  the 
thin^  looked  fair,  the  title  apparently  passed  out  of  the 
tnistee  of  Mrs.  Newby  into  Rowley,  and  from  him  to 
Newby,  and  seemed  all  regular. 

If  she  had  bought  directly  from  the  trustee,  as  Rowley 
did,  but  without  any  knowledge  or  notice  that  the  money 
which  she  paid  was  to  go  to  pay  the  husband's  debt,  then 
she  would  have  been  protected  by  section  2329  of  the  Code, 
which  enacts  clearly  that  such  a  purchaser  holds  the  prop- 
erty freed  from  the  trust.  While  Rowley  held  it  as  trustee 
for  Mrs.  Newby,  because  he  was  not  innocent,  but  was  try- 
ing to  pay  a  debt  to  himself  of  the  husband,  Mrs.  Pike 
would  have  taken  it  free  from  the  trust,  for  the  reason  that 
she  was  innocent,  and  had  no  notice  of  aught  that  was 
wrong. 

Kow,  it  cannot  change  her  rights  in  equity  that,  instead 
of  buying  from  Garvin,  the  trustee,  directly,  she  bought 
from  the  man  to  whom  he  had  sold,  all  appearing  right  on 
the  papers. 

It  is  true  that  it  seems  singular,  if  not  absurd,  that  a  void 
title  in  one  vendee  can  transmit  to  another  anything  valid  ; 
but  the  Code  is  explicit  in  sections  2633  and  2751,  that 
fraud  voids — which,  I  suppose,  means  makes  absolutely 
void — all  contracts,  and  yet  a  title  so  acquired  by  fraud,  and 
void  on  that  account,  when  transmitted  to  an  innocent  pur- 
chaser, without  notice  and  for  value,  is  made  good  by  sec- 
tion 2640.  It  19  true  that  the  language  there  used  is  the 
word  "  voidable,"  which  certainly  makes  a  difference  ;  but 
then  the  other  sections,  2633  and  2751,  use  the  word 
"  voids,"  which  assuredly  must  mean  "  makes  void  ;"  and 
yet  this  fraudulently  void  title  transmits  a  valid  one  to  the 
bona  fide  purchaser  for  value  without  notice. 

But,  independently  of  all  this,  we  think  that  as  between 
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Mrs.  Pike  and  Mrs.  Newby,  the  principle  of  an  equitable 
estoppel  may  be  applied. 

Mrs.  Newby  gave  her  assent  to  the  sale  by  her  trustee  of 
this  property — she  knew  of  the  sheriflfs  sale  of  it  as  the 
property  of  her  husband,  conveyed  to  him  by  Rowley,  to 
whom  her  trustee,  by  her  consent,  conveyed  it  under  the 
terms  of  the  deed  of  trust.  She  saw  Mrs.  Pike  put  in  pos 
session  and  making  improvements,  and  yet  she  gave  no 
warning.  Under  these  facts,  will  not  equity  estop  her  from 
setting  up  her  title  against  Mrs.  Pike  ?  It  strikes  us  that  it 
should.  The  Code,  section  3753,  gives  a  succinct  summary 
of  estoppels,  and  concludes  thus :  "  and  other  admissions, 
upon  which  other  parties  have  acted,  either  to  their  own  in- 
jury or  the  benefit  of  the  persons  making  the  admissions, 
and  similar  cases  where  it  would  be  more  unjust  and  pro- 
ductive of  more  evil  to  hear  the  truth  than  to  forbear  in- 
vestigation." It  seems  to  us  that  the  acts  of  Mrs.  Newby, 
and  her  omission  to  give  notice  of  her  title  or  equity,  dur- 
ing all  this  time,  constitute  such  a  case,  as  applying  the 
principle  of  the  Code  to  it,  will  prevent  her  from  setting 
up  her  equitable  estate  against  an  innocent  purchaser.  It 
would  be  more  unjust  to  let  her  tell  the  trutli  about  her 
title,  as  respects  an  innocent  purchaser,  tlian  to  forbear  the 
investigation  and  disturb  that  innocent  purchaser.  The 
facts  make  a  case  where  Mrs.  Pike's  equity  is  superior  to 
that  of  Mrs.  Newby. 

The  doctrine  of  estoppel  will  apply  to  married  women  in 
such  cases.    Perry  on  Trusts,  §170. 

Our  own  Code,  in  respect  to  the  honafide  purchaser  for 
value,  but  re-enacts  the  principles  of  equity.  Perry  on 
Trusts,  §218,  et  seq,  /  \^here  it  is  said  that  such  a  purchaser 
holds  the  property  free  from  the  trust ;  and  "  that  equity 
wiU  not  disarm  a  purchaser^  hut  assist  him  /  and  prece- 
dents of  this  nature  are  very  ancient  and  numerous,  viz  : 
where  the  court  hath  refused  to  give  any  assistance  against 
a  purchaser,  either  to  an  heir,  or  to  a  widow,  or  to  the 
fatherless,  or  to  creditors,  or  even  to  one  purchaser  against 
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another;"  but  if  he  has  the  legal  title,  he  may  buy  up  any 
ncumbrance  and  defend  himself  at  law,  and  equity  will  not 
harm  him ;  and  numerous  cases  are  cited  to  sustain  the  main 
principle,  that  such  a  purchaser  will  not  be  disturbed  by  a 
court  of  equity. 

So  in  the  same  book,  §680,  it  is  said,  speaking  of  the  con- 
tracts of  married  women,  "  it  will  be  remembered  that  the 
contracts  themselves  were  utterly  void^  but  that  equity  gave 
them  effect  as  quasi  charges  upon  their  separate  property/' 
Here  we  have  equity  giving  effect  to  something  ^^  utterly 
void^'^  because  the  married  woman  ought  not  to  be  allowed 
to  use  the  exemptions  and  privileges  which  the  law  gives 
her  for  her  protection  against  fraud  in  others  or  the  power 
of  her  husband  over  her,  to  defraud  other  people. 

So  this  court  held,  the  other  day,  in  the  case  of  Olover  vs. 
Moore^  from  Bartow,  not  yet  reported,  that  her  attorney 
could  bind  a  married  woman  by  a  confession  of  judgment 
on  terms,  because  she  had  employed  him,  and  that  the  judg- 
ment concluded  her,  because  the  other  side  had  acted  upon 
it  by  giving  time  and  not  litigating  the  case,  as  they  might 
have  done  but  for  the  settlement ;  and  this  on  the  same 
principle  of  estoppel.  And  her  separate  estate  was  held 
subject  to  the  judgment,  though  the  allegation  was  that  the 
debts  were  all  her  husband's. 

So  the  Code,  §119,  under  the  chapter  of  "  Accident  and 
Mistake,  enacts  that  "  Equity  will  grant  relief  as  between 
the  original  parties,  or  their  privies  in  law,  in  fact,  or  in  ^%. 
tSiXjQ^  exceptbona  fide purohcutera  for  valvs  without  Twtice^' 
showing  the  favor  that  equity  everywhere  extends  to  an  in- 
nocent man  who  honestly  paid  his  money  for  property. 

We  think,  therefore,  that  the  court  was  right  in  decree- 
ing, upon  the  verdict,  that  Mrs.  Pike  was  protected,  and 
that  equity  would  not  interfere  with  her  title  and  possession 
of  the  land. 

2.  But  in  respect  to  Rowley,  it  is  clear  that  he  stands  in 
no  such  attitude,  and  so,  too,  the  court  held ;  but  we  think 
that  the  decree  does  not  give  effect  in  full  to  the  fact  that 
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the  whole  trade  is  void  as  to  him.  For  the  decree  allows 
him  to  retain  $1,275.00  of  the  money  which  the  land 
brought.  We  think  that  he  is  only  entitled  to  a  credit  of 
$25.00,  for  taxes  paid  on  this  land,  and  $166.00,  insurance 
for  her  benefit.  Purchasing  the  land  from  her  trustee, 
with  full  knowledge  of  her  equities,  and  in  utter  violation 
of  the  law  which  prohibited  the  sale  to  him  to  pay  the 
debt  her  husband  owed  him,  he  got  no  title  thereto,  but  be- 
came, and  is,  her  trustee,  and  nmst  account  for  the  trust. 

Having  purchased  with  full  notice,  he  became  her  trustee. 
Perry  on  Trusts,  §217 ;  Code,  §2329 ;  and  aiding  in  misap- 
plying her  funds,  he  is  responsible  to  her.     Code,  §3151. 

We  think,  therefore,  that  the  decree  in  favor  of  Mrs. 
Newby  against  him  should  be  for  the  value  of  the  land,  as 
showed  by  the  sale  to  Mrs.  Pike,  $2,300.00,  with  interest 
thereon  from  the  19th  day  of  January,  1875,  when  Mrs. 
Newby  was  dispossessed  thereof;  and  the  decree  will  be 
modified  accordingly.  To  give  a  credit  to  Rowley  of 
$1,275.00,  which  Newby  got,  and  with  which  he  paid  his 
debts,  would  be  to  do  what  the  statute,  we  think,  prohibits. 

The  judgment  is  reversed  upon  the  ground  that  the  chan- 
cellor erred  in  decreeing  too  little  to  Mrs.  Newby  against 
Rowley,  and  affirmed  in  all  other  respects. 

Judgment  reversed. 


60    a 
l^g  JU  Moss,  administrator,  vs.  Keesleb. 

[Bleckley,  Judge,  having  been  of  connsel  in  this  case,  did  not  preside.  Hon.  Qeorob 
HiLLTEB,  judge  of  the  superior  courts  of  the  Atlanta  circuit,  was  designated  by  the  gov- 
ernor to  take  his  place.  Jackson,  Judge,  did  not  preside  on  account  of  providential 
cause.] 

If  a  pending  suit  be  dismissed  by  the  plaintiflf,  and  before  such  dismis 
sal  the  original  cause  of  action  had  become  barred  by  the  statute  of 
limitations,  the  privilege  given  by  section  2982  of  the  Code,  of  re- 
newal within  six  months,  belongs  personally  to  that  particular  plain- 
tiff, and  if  a  new  suit  be  commenced,  though  on  the  same  cause  of 
action  and  within  the  six  months,  but  by  another  and  different  plain- 
tiff, the  pendency  and  dismissal  of  such  former  suit  will  not  avoid 
vhe  bar  of  the  statute. 
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Practice  in  the  Superior  Court.  Actions.  Statute  of 
limitations.  Before  Judge  Rice.  Banks  Superior  Court. 
October  Term,  1877. 

Reported  in  the  opinion. 

S.  P.  Thurmond  ;  W.  J.  Pike,  for  plaintiff  in  error. 

George  M.  Netherland  ;  James  J.  Turnbull,  for  de- 
fendant. 

HiLLYER,  Judge. 

Ralph  Banks,  a  citizen  of  Georgia,  in  his  lifetime,  was  the 
holder  of  a  promissory  note  for  §600,  payable  to  bearer,  due 
at  one  day  after  date,  made  by  William  Keesler,  and  dated 
February  4th,  1808.     Banks  died,  and  A.  C.  Moss,  also  a  \ 

citizen  of  Georgia,  became  administrator  on  his  estate. 
Moss  sent  this  note  to  Charleston,  South  Carolina,  and  made 
a  purchase  from  Bates  &  Co.  of  $40  worth  of  goods  on  his 
own  account,  and  pledged  the  note  as  collateral  security 
therefor.  Bates  &  Co.  brought  suit  on  the  note  in  the 
United  States  court  at  Atlanta.  Keesler  pleaded  that  Bates 
&  Co.  were  not  the  real  owners  of  the  note,  but  that  it  be- 
longed to  A.  C.  Moss,  as  administrator,  who,  being  a  citizen 
of  this  state,  that  court  had  no  jurisdiction.  The  cause 
came  to  trial,  and,  after  the  evidence  was  all  in,  and  the 
court  had  charged  the  jury,  but  before  verdict,  the  plain- 
tiffs dismissed  their  case.  The  order  of  dismissal  was  dated 
23d  of  October,  1876,  being  more  than  six  years  from  the 
time  the  note  matured.  Afterwards,  and  within  six  months, 
a  suit  was  brought  on  the  same  note,  in  the  name  of  Moss 
as  administrator,  in  the  superior  court  of  Banks  county,  of 
this  state.  The  defendant  pleaded  the  statute  of  limita- 
tions. The  plaintiff  replied  the  pendency  and  dismissal  of 
the  former  suit  on  the  same  note  in  the  federal  court,  and 
sought  thereby  to  bring  himself  within  §2932  of  the  Code, 
which  provides  for  the  renewal  of  suits  by  the  plaintiff 
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within  six  months  after  dismissal.  On  the  trial  of  the  sec- 
ond suit,  S.  P.  Thurmond  testified  to  the  deposit  of  the 
note  with  Bates  &  Co.  as  collateral  security,  and  stated  that 
it  may  have  been  in  contemplation  to  have  suit  brought  in 
the  federal  court,  and  he  thought  such  was  the  case.  The 
presiding  judge,  on  motion  of  the  defendant,  awarded  a  non- 
suit, and  this  bill  of  exceptions  is  prosecuted,  seeking  to  re- 
verse that  judgment. 

The  plaintiff  in  error  claims  that,  under  the  facts  statea, 
the  federal  court  had  jurisdiction  of  the  former  suit,  and 
that  upon  its  voluntary  dismissal  by  Bates  &  Co.,  a  valid 
right  existed  in  them  to  sue  again  within  six  months  after 
such  dismissal,  although  more  than  six  years  had  then  elapsed 
from  the  timethe  cause  of  action  accrued,  and  that  if  such 
right  of  action  existed  in  Bates  &  Co.,  it  would  be  presumed 
to  pass  with  the  note  when  it  was  re-delivered  into  the  hands 
of  A.  C.  Moss,  administrator;  and  that  Moss,  though  a  dif- 
ferent plaintiff  from  those  who  instituted  the  former  action, 
might  claim  the  benefit  of  the  renewal  within  six  months, 
and  that  this  right  may  be  as  well  exercised  by  bringing  the 
second  suit  in  the  state  court,  as  to  bring  it  in  the  sa'^^e  forum 
where  the  former  suit  was  pending.  To  this  it  is  replied,  in 
behalf  of  the  defendant  in  error,  that  the  federal  court  had, 
under  the  facts  stated,  no  jurisdiction,  and  therefore  the 
former  suit  was  a  mere  nullity,  and  was  not  such  a  valid 
action  as  could  operate  in  favor  of  the  plaintiff  to  save  the 
bar  of  the  statute  of  limitations ;  and,  further,  that  wliether 
this  be  so  or  not,  the  present  suit  is  brought  by  a  different 
plaintiff  from  those  in  the  former  suit,  and  that  the  right  of 
renewal,  if  it  existed  at  all  in  the  former  plaintiffs,  has  never 
passed,  either  by  operation  of  law  or  by  contract,  from  such 
former  plaintiffs  to  the  present  plaintiff,  and  that  the  statute 
allowing  the  privilege  of  renewal,  does  not  apply  to  a  former 
suit  pending  in  the  federal  court. 

Section  2982  of  the  Code  prescribes  that  if  a  plaintiff 
is  non-suited,  or  shall  discontinue  or  dismiss  his  case,  and 
shall  re-commence  within  six  months,   such  renewed  case 
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shall  stand  on  the  same  footing,  as  to  limitations,  with 
the  originalcase.  The  language  of  this  section,  by  force 
of  its  own  terms,  and  construed  in  tlie  light  of  the  evil 
which  the  act  of  1847,  from .  which  it  is  taken,  was  in- 
tended to  remedy,  shows  plainly  that  the  legislature  in- 
tended by  it  to  confer  on  the  actual  plaintiff  in  the  suit  the 
privilege  of  renewal.  It  is  a  personal  privilege,  conferred 
on  him  as  a  litigant  before  the  court,  and  without  any  refer- 
ence to  his  cause  of  action,  or  any  right  dependent  on  the 
cause  of  action  involved  in  the  suit. 

Prior  to  this  statute,  it  often  happened  that  the  plaintiff, 
after  l>eing  at  great  expense  in  counsel  fees  and  costs,  by 
some  accident,  or  inadvertence,  or  variance,  not  affecting  the 
real  merits  of  the  case,  was  compelled  to  dismiss  the  suit ; 
and  if,  in  the  meantime,  his  cause  of  action  had  become 
barred  by  the  statute  of  limitations,  although  the  real  justice 
of  the  case  might  be  with  such  dismissing  plaintiff,  yet  he 
would  lose  his  rights.  To  remedy  this  evil,  it  was  provided 
that  if  the  plaintiff  brought  another  suit  on  the  same  cause 
of  action,  within  six  months  from  such  dismissal  or  non-suit, 
his  case  should  stand  on  the  same  footing  as  to  limitations 
as  the  original  action  stood.  This  applied  to  every  spe- 
cies of  suits,  ejectment,  trover,  case,  as  well  as  assmnp- 
sitj  and,  under  this  section,  the  principle  is  the  same, 
whether  a  bill  of  sale,  or  a  deed,  or  a  negotiable  promis- 
sory note,  is  the  foundation  of  the  suit.  Whilst  it  is 
true,  as  a  general  principle,  in  the  case  of  a  promis- 
sory note  or  other  negotiable  instrument,  that  if  the 
note  in  question  be  valid,  and  capable  of  enforcement 
in  the  hands  of  any  particular  holder,  and  such  holder 
transfer  it,  by  indorsement,  if  payable  to  order,  or  by  deliv- 
ery, if  payable  to  bearer,  the  transferee  will  take  the  same 
rights  under  the  note  as  the  former  holder  had.  This  prin- 
ciple is  applicable  to  such  incidents  as  attach  to  the  right 
given  and  the  contract  evidenced  by  the  note,  and  does  not 
necessarily  include  such  as  appertain  separately  and  dis- 
tinctly to  the  remedy  for  its  enforcement.     If,  for  instance. 
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a  note  be  secured  by  a  mortgage,  or  by  collaterals,  a  transfer 
of  the  note  will  carry  the  securities  with  it  as  incidents.  A 
.lew  promise  to  pay  the  amount  of  the  note  will  pass  with 
such  note  when  assigned  to  another. 

But  these  all  relate  to  the  contract,  and  are  incident  to  the 
contract. 

The  privilege  of  renewal  within  six  months  after  dismis- 
sal of  a  former  suit,  appertains  alone  to  the  remedy,  and 
springs  out  of  the  statute.  It  exists  as  a  personal  privilege 
in  favor  of  the  particular  plaintiff  or  plaintiffs  in  the  original 
action,  and  that  privilege  would  have  existed  if  the  case  had 
been  in  ejectment,  just  the  same  as  in  case  of  a  suit  on  a 
promissory  note. 

If  this  had  been  an  action  for  land,  and  the  plaintiff  had 
dismissed  the  suit,  and  afterwards  deeded  the  land  to  A.  C. 
Moss,  as  administrator,  and  a  prescription  ripened  in  the 
meantime  in  favor  of  the  defendant,  could  it  be  said  that 
Moss  might  maintain  ejectment  and  rely  on  the  former  suit 
to  prevent  the  bar  of  the  statute,  when  he  was  a  total 
stranger  to  the  former  proceedings ;  had  incurred  none  of 
costs  or  expenses  of  the  former  suit,  and  is  neither  within 
the  spirit  or  the  letter  of  that  section  of  the  Code  by  which 
the  question  is  controlled  ?  The  language  is,  "  shall  dismiss 
hts  case  and  shall  recommence  within  six  months."  Moss 
was  never  a  plaintiff  in  any  former  suit,  and  never  dismissed 
any  former  suit ;  so  that  it  could  not  be  said  that  the  second 
suit  was  a  renewal  by  him.  As  to  him,  the  proceeding  was 
de  novo.  No  steps  were  taken  to  place  Moss  in  the  shoes  of 
the  former  plaintiffs,  or  to  bring  him  in  a  position  where  he 
might  claim  the  benefit  of  any  privileges  acquired  by  such 
former  plaintiffs.  The  record  is  entirely  silent  as  to  how  the 
custody  of  the  note  passed,  after  such  dismissal,  from  the  pos- 
session of  Bates  &  Co.  into  the  custody  of  Moss ;  and  we  are 
left  to  presume  that  Moss  became  again  the  rightful  holder, 
and  we  are  asked  to  go  further,  and  suppose  that  he  became 
legally  the  successor  of  Bates  &  Co.  in  the  privilege  of  re- 
newal.   If  the  second  suit  had  been  brought  in  the  name  of 
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Bates  &  Co.,  for  the  use  of  Moss,  this  difficulty  might  have 
been  avoided.  "We  do  not  say  it  wonld,  but  that  it  miglit 
have  been.  "We  have  great  doubt  whether  §2982  applies 
to  cases  in  the  United  States  courts,  dismissed  there,  and 
afterwards  brought  in  the  State  courts;  but  wo  presume 
that  if  the  court  below  had  been  of  the  opinion  that  the 
statute  does  apply,  and  that  the  present  plaintiff  was  in  a 
condition  to  avail  himself  of  it,  he  would  have  left  it  to  the 
jury  to  say  whether  the  facts  proven  show  that  a  citizen  or 
citizens  of  South  Carolina  were  boria  fide  and  in  reality 
holders  of  the  note  at  the  time  they  brought  suit  on  it 
against  a  citizen  of  Georgia ;  and  he  would  liave  instructed 
the  jury,  that  if  such  citizens  of  South  Carolina  were  suing 
bona  fide  in  the  federal  court  for  the  purpose  of  enforcing 
a  claim  held  in  good  faith,  then  that  court  would  have  ju- 
risdiction ;  but  tliat  if  the  tranfer  of  the  note  was  merely  col- 
orable, and  the  real  title  remained  in  Moss  as  administrator, 
that  court  would  not  have  jurisdiction,  and  that  the  pendency 
of  such  former  suit  in  a  court  having  no  jurisdiction  would  be 
regarded  as  a  mere  nullity,  and  would  not  be  such  a  former 
action  as  would  give  six  months  privilege  of  renewal.  "We 
think  that  a  plea  to  the  jurisdiction  is  a  means  of  defense, 
and  that  where  it  is  necessary  to  defeat  the  jurisdiction  for 
the  defendant  to  inquire  into  the  title  to  the  note,  he  may 
do  so,  and  that,  practically,  if  on  the  trial  of  this  case  in  the 
court  below,  it  had  reached  that  status,  it  would  have  been 
necessary  for  the  court  and  jury  to  place  themselves  in 
the  shoes  of  the  federal  court,  and  to  investigate  and  pass 
upon  the  question  just  as  the  federal  court  would  have 
done.  And  if  it  appeared  that  the  jurisdiction  existed,  it 
would  be  sufficient ;  if  the  jurisdiction  did  not  exist,  the 
alleged  former  action  would  go  for  nothing,  and  the  statute  of 
limitations  be  unaffected  by  it. 

We  think,  however,  that  it  was  unnecessary  to  submit 
these  questions  to  the  jury,  because  it  is  evident  if  the  jury 
had  found  that  the  federal  court  did  have  jurisdiction,  and 
*hat  the  former  suit  was  valid,  as  a  basis  for  the  six  months 
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privilege  of  renewal  in  favor  of  Bates  &  Co.,  yet  there  was 
nothing  in  the  evidence  adduced  at  the  trial  by  which  it 
could  be  said  that  this  personal  privilege  of  such  former 
plaintiffs  inured  to  Moss ;  and  we  think  that  the  present 
plaintiff  could  not,  under  this  evidence,  take  any  benefit 
whatever  from  the  pendency  of  such  former  suit.  This 
necessary  link  in  the  case  being  wholly  wanting,  and  ap- 
pearing neither  by  the  averments  or  the  proof,  we  think  the 
judge  below  did  right  in  awarding  a  non-suit. 
Judgment  affirmed. 


Cahn  vs.  Newhouse. 

Nbn  est  factum  can  only  be  pleaded  at  a  term  of  the  court  after  the  first 
as  an  amendment  to  some  plea  theretofore  filed. 

Pleadings.  Practice  in  the  Superior  Court.  Before 
Judge  IIiLLYER.  Fulton  Superior  Court.  October  Term, 
1877. 

Ilepoi*ted  in  the  decision. 

Hopkins  &  Glenn  ;  S.  Weil,  for  plaintiff  in  error. 

Marshall  J.  Clabke,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  Edward  Cahn 
and  Leo  Cahn,  partners,  on  four  promissory  notes,  for 
$110.66  each,  which  were  signed  "Cahn  Bros."  Service  of 
the  declaration  was  made  on  Edward  Cahn  alone,  and  a 
retuni  made  by  the  sheriff  that  the  other  defendant  was  not 
to  be  found.  The  action  was  made  returnable  to  the  March 
term  of  the  court.  1876.  At  the  November  term  of  the 
court,  1877,  the  case  was  called  for  trial,  and  the  defendant, 
Edward  Cahn,  tiled  a  plea  of  non  est  factum^  denying  the 
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making  of  the  notes  so  far  as  he  was  concerned.  There 
were  three  pleas  filed  by  tlie  defendant :  the  first  was  a  plea 
of  non  est  factum  proper,  the  other  was  a  mongrel  plea,  the 
first  part  of  which  was  a  plea  of  non  est  factum^  and  the 
other  part  of  it  alleged  a  full  settlement  and  paj'ment  of 
the  notes,  etc. ;  the  third  plea  alleged  that  plaintiff  was  in- 
debted to  defendants  the  sum  of  $105.55,  for  money  col- 
lected for  them,  etc.  The  plaintiff  demurred  to  the  first  plea 
of  the  defendant,  and  to  so  much  of  the  second  plea  as 
denied  the  making  of  the  notes,  which  demurrer  the  court 
sustained,  and  ordered  the  pleas  of  non  est  factum  to  be 
stricken.  The  case  then  proceeded  to  trial,  and  the  jury, 
under  the  evidence  and  charge  of  the  court,  found  a  verdict 
in  favor  of  the  plaintiff  for  $405.31.  The  defendant  made 
a  motion  for  a  new  trial  on  the  grounds  therein  stated,  which 
was  overruled,  and  the  defendant  excepted. 

The  controlling  question  in  the  case  is,  whether  the  de- 
fendant's plea  of  non  est  factum,  was  properly  filed  at  the 
trial  term  of  the  case  on  the  statement  of  facts  contained 
in  the  record.  The  case  was  made  returnable  to  the  March 
term  of  the  court,  1876.  There  was  no  plea  filed  by  the 
defendant  at  that  term  of  the  court,  nor  at  any  other  term 
thereof  until  the  case  came  on  for  trial  at  the  November 
term,  1877.  The  2851st  section  of  the  Code  requires  that 
the  plea  of  non  est  factum^  denying  the  execution  of  the 
written  contract  declared  on,  must  be  on  oath,  and  filed  at 
the  first  term  after  the  service  is  perfected.  In  Stanton  vs. 
JSurffe,  34  Ga.  Jiep.^  435,  it  was  held  that  a  plea  of  non  est 
factum  might  be  filed  at  a  subsequent  term  of  the  court  by 
way  of  an  amendment  to  the  defendant's  pleadings,  and  the 
same  ruling  was  made  in  Akin  vs.  The  Ordinary  of  Bartow 
County^  54  Oa.  Rep.^  59.  In  the  case  now  before  us,  there 
was  no  plea  of  the  defendant  to  be  amended,  nothing  to 
amend  by,  not  even  the  general  issue,  for  it  is  not  shown 
that  the  defendent  answered  to  the  case  at  the  first  term  of 
the  court,  and  the  presumption  is  that  he  did  not,  inasmuch 
as  the  clerk  is  required  to  keep  fair  and  regular  minutes  of 
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the  proceedings  of  the  court  from  day  to  day,  including  a 
transcript  of  the  judge's  entry  on  his  dockets,  and  the  record 
does  not  disclose  that  the  defendant  answered  to  the  case 
when  it  was  called  on  the  docket  of  the  court.  See  Code, 
§267.  In  view  of  the  provisions  of  the  Code  requiring  pleas 
of  non  est  factum  to  be  filed  at  the  first  term  of  the  court, 
we  are  not  disposed  to  extend  the  interpretation  thereof  any 
further  than  has  been  done  by  this  court  by  way  of  an 
amendment  to  the  defendant's  pleadings  already  filed  in  the 
case.  There  being  no  pleadings  of  the  defendant  in  the 
record  to  amend  by,  the  court  did  not  err  in  sustaining  the 
demurrer  to  his  plea  of  non  est  factum  filed  at  the  trial  term 
of  the  case.  The  defendant's  pleas  of  non  est  factum  hav- 
ing been  properly  stricken,  there  was  no  error  in  the  charge 
of  the  court  of  which  the  defendant  has  any  right  to  com- 
plain. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 


Jones  vs.  Hawkins. 

[ThiH  case  was  argned  at  the  last  term  and  the  decision  reserved.] 

1.  Proof  of  debt  in  the  bankrupt  court  by  the  judgment  creditor 
against  the  principal,  without  an  express  reservation  of  the  lien  of 
the  judgment,  will  discharge  the  lien  of  the  judgment  ;  and  the 
accommodation  Indorser  or  surety  is  discharged  to  the  extent  of  the 
injury  he  thereby  receives. 

2.  If  there  be  older  liens,  valid  and  operative,  and  pressed  upon  the 
bankrupt's  property,  of  amount  sufficient  to  consume  and  exhaust  it 
all,  then  the  indorser  is  not  injured,  nor  is  he  exposed  to  greater  lia- 
bility, nor  is  his  risk  increased,  and,  hence,  he  is  not  discharged  ; 
and  proof  of  the  foregoing  facts  is  admissible  to  show  that  he  is  not 
hurt  by  the  proof  of  the  debt  in  the  bankrupt  court. 

8.  If  hfi.fa.  be  amended  after  levy,  the  levy  falls  ;  but  if  the  order 
granting  leave  to  amend,  be  not  carried  out,  and  the  fi.  fa.  proceed 
without  amendment,  it  does  not. 

4  If  the  surety  assent  to  the  application  of  funds  arising  from  the 
sale  of  the  principars  property  to  junior  liens,  and  receives  part  of 
the  money  himself,  he  is  not  discharged  by  such  application. 
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5.  An  indorser,  who  is  the  counsel  of  the  principal  debtor  in  obstruct- 
ing the  collection  of  the  debt  by  the  creditor  from  the  principal's 
property,  in  every  phase  of  tlie  litigation  between  the  judgment 
creditor  and  the  principal,  is  not  within  the  reason  and  spirit  of  the 
law  which  discharges  sureties  from  liability  by  reason  of  the  acts 
of  the  creditor,  which  injure  the  surety,  or  increase  his  risk,  or  ex- 
pose him  to  greater  liability  when  the  acts  of  the  creditor  com- 
plained of  grew  directly  out  of  the  litigation  conducted  by  the 
indorser,  as  counsel  for  the  principal. 

Bankruptcy.  Indorsement.  Liens.  Levy  and  sale. 
Executions.  Attorney  and  client.  Before  Judge  Clakk. 
Schley  Superior  Court.     April  Term,  1877. 

Reported  in  the  opinion. 

B.  P.  HoLLis ;  J.  T.  Willis,  for  plaintiff  in  error. 

W.  A.  Hawkins  ;  N.  A.  Smith;  C.  F.  Cbisp;  B.  B. 
HiNTON,  for  defendant. 

Jackson,  Judge. 

Jones  recovered  a  judgment  against  Burton,  principal, 
and  Hawkins,  indorser  or  surety,  and  levied  the  ji.  fa. 
issuing  thereon  upon  Hawkins'  property.  The  latter 
filed  an  affidavit  of  illegality  thereto  on  various  grounds 
therein  alleged,  and,  on  the  trial  thereof,  the  jury  found  for 
the  defendant,  Hawkins.  Jones  moved  for  a  new  trial  on 
various  grounds  set  out  in  the  motion;  the  motion  was  over- 
ruled on  all  the  grounds,  and  Jones  appealed  to  this  court. 

1.  Burton  went  into  voluntary  bankruptcy,  and  one  of 
the  grounds  taken  in  the  affidavit  of  illegality  is  that  Jones 
proved  his  debt  in  bankruptcy,  and  thereby  lost  the  lien  of 
the  judgment  on  the  property  of  the  bankrupt — the  judg- 
ment being  obtained  prior  to  1868 — and  as  Hawkins  was 
entitled  to  the  use  of  the  judgment  to  reimburse  himself 
when  he  paid  Jones,  he  was  hurt  and  discharged. 

On  this  point  the  court  charged  the  jury  to  the  effect  that 
if  the  plaintift  did  prove  his  debt  in  bankruptcy,  and  the 
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judgment  was  dated  in  1867,  he  thereby  surrendered  the 
lien  of  his  judgment  on  all  of  Burton's  property,  and  if 
Burton's  property  was  set  apart  as  homestead  and  exemp- 
tion, the  same  was  discharged  from  the  lien  of  the  judg- 
ment, and  if  the  proving  the  debt  was  without  Hawkins' 
consent,  he  was  discharged.  Error  is  assigned  on  this 
charge,  and  this  seems  to  be  a  controlling  question  in  the 
case. 

There  can  be  scarcely  a  doubt  that  if  Jones  proyed  his 
debt  in  the  bankrupt  court,  without  reservation  of  his  lien, 
he  thereby  lost  the  lien  of  his  judgment.  Bump  on  Bank- 
ruptcy, 96,  726;  55  Oa,,  579;  56  Oa,,  271. 

But  the  court  charged  the  jury  that,  in  that  event,  Haw 
kins,  the  surety,  was  discharged,  and  the  question  is,  was 
Hawkins  discharged  thereby  ?  We  think  that  this  depends 
upon  the  extent  of  tlie  damage  he  sustained  by  the  loss  of 
the  lien  of  the  judgment ;  if  he  was  not  thereby  damnified 
at  all,  if  he  suffered  no  loss  at  all,  then  he  is  relieved  from 
no  part  of  this  debt ;  if  he  suffered  loss,  then  he  is  relieved 
to  the  extent  of  his  loss.  Certainly  Hawkins  is  hurt 
no  worse  than  he  would  have  been  if  there  had  been  a  levy 
upon  perscnal  property,  and  that  levy  dismissed.  And  in 
that  event  he  would  have  been  hurt  only  to  the  value  of  the 
property  relieved  from  levy — 3  Kelly ^  405;  51  Ga,^  209;  Code, 
§3658  ;  55  Ga.,  374 ;  56  Ga,,  609.  If  the  levy  were  upon  land 
and  were  dismissed,  then  he  would  not  have  been  hurt  at 
all,  for  the  land  would  be  still  on  hand  to  be  levied  on  again 
by  the  surety,  if  he  paid  off  the^.  fa.  and  took  control  of 
it — 14  6rdt.,  77  ;  22  Ga,^  385.  So  in  this  case.  If  Jones  so 
acted  as  to  occasion  loss  to  Hawkins,  then  Hawkins  is  in- 
jured to  the  extent  of  that  loss  or  damage,  and  to  that  ex- 
tent he  is  relieved,  but  not  beyond  it.  This  is  no  novation 
of  a  contract  whereby  the  surety  or  indorser  is  discharged 
whether  hurt  or  not.  Code,  §2153 ;  51  Ga,,  209.  But  it  is 
an  act  of  the  creditor  after  judgment,  which  will  only  dis- 
charge the  surety  if  he  is  injured,  or  his  risk  is  increased,  or 
if  he  is  exposed  to  greater  liability.     Codj,  §2154.     And 
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such  an  act  we  have  seen  relieves  the  indorser  only  to  the 
extent  of  the  hurt ,  and  if  he  be  not  hurt  at  all,  then  he  is 
not  released  or  discharged  at  all.  If  other  and  older  liens 
would  have  got  the  whole  exempted  property  (all  of  the 
principal's  property  being  exempted),  then  it  is  clear  that 
Hawkins  would  have  incurred  no  greater  risk,  nor  would 
he  have  been  exposed  to  any  greater  liability,  nor  been  at 
all  injured.  And  hence,  in  such  a  contingency  he  would 
not  be  .discharged.  It  follows  that  the  charge  of  the  court 
was  too  broad,  and  upon  it  the  jury  were  obliged  to  find 
for  the  surety  whether  hurt  or  not. 

2.  It  follows,  too,  that  testimony  about  the  other  liens, 
their  dates,  amounts,  and  the  fact  of  their  being  pressed  upon 
the  exempted  property  of  the  principal  debtor,  should  have 
gone  to  the  jury.  If  they  were  valid,  subsisting  judgments, 
of  older  date  than  Jones',  and  were  pressed,  or  could  be  en- 
forced upon  the  bankrupt's  exemption  and  homestead, 
which  were  liable  to  them  as  well  to  Jones'  judgment,  and 
of  amounts  sufficient  to  exhaust  all  the  bankrupt's  estate  so 
relieved  from  Jones'  lien,  then  Hawkins  was  not  hurt,  and 
is  not  discharged.  If  the  court  excluded  such  evidence, 
it  erred  in  excluding  any  of  it  from  the  jury. 

3.  Another  ground  of  illegality  is,  that  Jones  had  leave, 
by  order  of  court,  to  amend  the  Ji.  fa.^  and  a  levy  on  per 
sonalty  thereby  fell,  and  Hawkins  was  relieved  or  discharged 
to  that  extent.  But  it  seems  doubtful  that  the  amendment 
was  actually  made :  if  it  was  actually  made,  and  not  merely 
leave  obtained  to  have  it  made,  then  the  levy  fell ;  but  if  it 
proceeded  unamended,  and  the  indorser  was  not  hurt,  be- 
cause the  levy  did  not  fall,  but  still  stood,  then  the  indorser 
is  not  discharged.  To  take  an  order  for  leave  to  amend  is 
one  thing;  to  amend  in  pursuance  of  such  an  order  is  an 
other  thing.     25  Oa,,  63i ;  56  Ga.,  174. 

4.  Another  ground  was  in  respect  to  the  disposal  of  funds 
raised  from  the  principal's  property,  and  applied  to  junior 
liens  of  the  creditor,  Jones ;  but  it  appears  that  this  was 
done  by  Hawkins'  consent,  and  that  he  got  a  part  thereof.    If 
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80,  as  the  court  charged,  he  is  estopped  from  complaining. 
5.  Another  point  of  importance  remains  to  be  considered. 
Hawkins  was  the  attorney  of  Burton  in  procuring  his  dis- 
charge in  bankruptcy,  and  the  question  arises,  how  does  this 
fact  operate  upon  his  right  to  plead  his  release  from  Jones' 
act  in  proving  his  judgment   debt  tliere?     Hawkins  was 
present  and  saw  it  done,  he  managed  the  wliole  case  for 
Burton,  and  procured,  as  counsel,  that  to  be  done  wJiich  he 
says  released  him  as  surety.     Can  a  surety  who  for  payment 
to  himself  of  wages  for  services  rendered  to  his  principal  in 
the  very  act  which  hurt  him  as  surety,  even  if  he  was  hurt, 
plead  the  act  he  himself  did  in  one  capacity,  to  release  him 
from  the  debt  he  owed  in  another?    It  does  not  look  sound. 
Whilst  there  is  nothing  immoral  in  what  he  did  as  counsel, 
yet  he  does  not  come  into  court  in  such  manner  as  entitles 
him  to  claim  atricti  juris  as  his  measure  of  right.     He  can- 
not be  termed  an  innocent  .surety,  for  he  himself  procured 
the  discharge  of  his  own  principal,  and  was  paid  by  his 
principal  for  procuring  it.     He  ought  to  be  estopped  from 
pleading  the  act  he  did,  or  counseled,  and  advised,  and  pro- 
cured to  be  done  by  the  principal.     It  is   the  discharge  in 
bankruptcy  which  Hawkins  obtained  for  Burton  which  re- 
leased Burton's  property  from  this  debt ;  and  it  would  seem 
right  for  Hawkins  to  pay  what  his  own  act  prevented  Bur 
ton  from  paying,  or  eiiahled  Burton  not  to  pay. 

It  is  true  that  if  Jones  had  not  undertaken  to  prove  his 
debt  in  bankruptcy,  the  mere  discharge  of  Burton  would 
not  have  affected  his  right  to  use  the  judgment  against  the 
property  of  Burton ;  and,  therefore,  the  act  of  Hawkins  in 
procuring  the  discharge  did  not,  hy  itself^  release  the  prop- 
erty of  Burton  from  the  judgment  of  Jones ;  but  it  did  con- 
tribute to  it  materially ;  it  was  the  act  without  which  Haw- 
kins would  never  have  been  called  upon  to  pay  this  debt, 
or  had  his  property  levied  upon  therefor.  It  is  to  be  observed 
too,  that  Hawkins  was  the  counsel  of  Burton  in  all  this  lit- 
igation with  Jones,  of  Mrs.  Burton,  of  the  securities,  Mont- 
gomery and  another,  on  the  forthcoming  bond  when  Burton 
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made  the  relief  affidavit ;  and  the  ease  presented  is  that  of 
a  surety  opposing  all  the  efforts  of  the  creditor  to  collect 
his  debt  from  the  principal,  and  then  asking  to  be  dis- 
charged, when  he,  himself,  had  protected  the  principal's 
property  from  paying  the  debt. 

Besides,  it  is  semewhat  doubtful  how  Jones  proved  his 
debt,  so  far  as  the  record  discloses  the  facts — whether  in  the 
mode  which  reserved  and  preserved  his  lien,  or  in  the  com- 
mon form,  without  a  reservation  of  the  right  to  enforce  it. 
If  in  the  former  mode,  he  can  still  go  upon  Burton,  and 
Hawkins  then  is  not  hurt  at  all.  This  completes  the  view 
we  take  of  the  law  of  this  case  upon  all  the  substantial  points 
made  in  this  voluminous  record.  The  case  has  been  held 
up  with  a  sincere  desire  to  reach  a  satisfactory  and  just  con- 
clusion upon  all  the  points  made ;  and  that  conclusion  con- 
strains us  to  reverse  the  judgment  and  grant  a  new  trial  for 
the  reasons  and  upon  the  grounds  hereinbefore  indicated. 
The  fact  that  Hawkins  has  received,  so  far  as  we  can 
see,  no  actual  damage  from  any  act  of  Jones,  and  the  fact 
that  he,  himself,  counseled  and  procured  the  very  thing 
which  increased  his  risk,  if  increased  in  the  least,  are  the 
controlling  reasons  which  lead  our  minds  to  this  conclusion. 

Judgment  reversed. 


Johnson  et  al.  vs.  Jackson,  administrator,  et  al. 

[Jackton,  Jndge,  being  diflqnalifled  on  account  of  relationship  to  plaintiifs  in  error, 
Jadge  HiLLTSB,  of  the  Atlanta  circnit,  was  de»ignated  to  preside  In  hie  place.] 

Where  before  the  close  of  the  term  at  which  a  case  is  tried,  and  a  ver- 
dict rendered,  counsel  for  the  losing  party  moved  the  court  in  writ- 
ing for  an  order  granting  time,  after  the  term,  in  which  to  perfect  a 
brief  of  the  evidence,  and  a  motion  tor  new  trial  then  in  the  course 
of  preparation,  on  the  ground  that,  by  reason  of  illness  of  movant's 
counsel,  and  an  impending  adjournment,  the  same  could  not  be  dime 
before  the  close  of  the  term,  and  counsel  for  the  successful  party 
have  notice  of  the  motion,  and,  after  hearing  the  parties,  the  court 
grants  the  order: 
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Heldt  that  if  this  is  not,  in  its  substance,  an  "application  for  new 
trial,"  within  the  meaning  of  §3719  of  the  Code,  and  thus  in  time, 
as  being  made  during  the  term,  it  is,  at  all  events,  a  valid  and  bind- 
ing adjudication  that  the  circumstances  make  such  an  extraordinary 
case  as  that  if  the  brief  of  evidence  and  motion  for  new  trial  be  af- 
terwards perfected  and  filed  within  the  time  limited  by  such  order, 
it  is  error  in  the  court  to  dismiss  the  motion  for  new  trial  at  a  suc- 
ceeding term,  on  the  ground  that  it  was  made  in  vacation. 

Practice  in  the  Superior  Court.  New  trial.  Before  Judge 
Buchanan.    Troup  Superior  Court.    November  term,  1876. 

Reported  in  the  opinion. 

B.  H.  BiGHAM ;  Jackson  &  Lumpkin  ;  T.  H.  Whitaker  ; 
Jno.  T.  Glenn;  Howell  C.  Erwin,  for  plaintiffs  in  error. 

Ferbell  &  LoNOLEY,  for  defendants. 

HiLLYER,  Judge. 

This  case  came  on  for  trial  at  the  November  term,  1876, 
of  Troup  superior  court,  and,  as  a  result  of  the  trial,  a  ver- 
dict was  rendered  in  favor  of  the  plaintiff  against  the  prin- 
cipal defendant,  being  a  suit  on  an  administrator's  bond,  and 
in  favor  of  the  securities  on  the  bond  ;  and  on  the  morning 
of  the  day  of  the  adjournment  of  the  court,  and  a  short 
time  before  the  actual  adjournment,  counsel  for  the  plaintiffs 
called  the  attention  of  the  court  to  the  motion  for  new  trial 
and  brief  of  evidence,  then  in  an  unfinished  condition,  and 
stated  in  his  place  that  he  had  sat  up  up  nearly  all  the  night 
before  in  preparing  and  perfecting  it,  and  had  worked  dili- 
gently, until  compelled  by  exhaustion  to  give  up  the  effort, 
and  that  he  was  too  sick  to  go  on  and  complete  its  prepara- 
tion that  day ;  and,  for  that  purpose,  he  moved  the  passage 
of  the  following  order : 

"  Upon  sufficient  cause  shown,  it  is,  on  motion,  ordered 
that  plaintiffs  be  allowed  thirty  days  from  the  adjournment 
of  this  court  to  prepare  and  perfect  their  ruh  nisi  for  a  new 
trial  and  brief  of  testimony  in  the  trial  of  the  case,  and  that 
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the  said  motion  for  new  trial  and  brief  of  evidence  be  set 
for  hearing  at  Newnan,  Georgia,  at  such  time  as  shall  be 
appointed  by  the  presiding  judge,  or,  in  the  event  no  such 
appointment  is  made,  on  the  first  day  of  the  next  term  of 
this  court." 

Counsel  for  the  securities,  being  present  in  court,  objected 
to  the  order,  contending  that  the  showing  was  insuflScient 
and  his  honor,  after  hearing  the  parties,  signed  the  same 
and  ordered  it  of  record. 

Afterwards,  within  the  time  limited  by  that  order,  a  brief 
of  the  evidence  was  agreed  on  and  perfected  by  counsel, 
and  a  motion  for  new  trial  perfected,  and  presented  to  the 
presiding  judge  at  chambers,  and  he  passed  an  order  verify- 
ing the  recitals,  and  granting  a  rule  nisi  for  new  trial, 
making  it  returnable  on  the  first  day  of  the  next  term ;  and 
it  was  filed,  and  notice  to  the  opposite  parties  given,  ac- 
cording to  the  terms  of  that  order. 

At  the  succeeding  term,  the  judge  dismissed  the  motion 
for  new  trial,  reciting  that  it  was  on  the  ground  that  such 
motion  for  new  trial  was  made  in  vacation  ;  and  the  writ  of 
error  in  this  case  was  prosecuted,  seeking  a  reversal  of  that 
dismissal. 

The  question  turns  mainly  on  the  proper  construction  of 
section  3719  of  the  Code,  which  is  as  follows : 

"  All  appli  cations  for  a  new  trial,  except  in  extraordinary 
cases,  must  be  made  during  the  term  at  which  the  trial 
was  had,  but  may  be  heard,  determined,  and  returned  in 
vacation." 

We  think  it  may  be  urged,  with  great  plausibility,  that 
this  proceeding  constituted,  in  its  substance,  an  application 
for  new  trial  within  the  meaning  of  this  clause  of  the  Code ; 
but  that,  whether  it  is  or  not,  it  was,  at  all  events,  an  adju- 
dication of  the  proposition  that  the  circumstances  madie 
such  an  extraordinary  case  as  that  a  legal  motion  might  be 
made  after  the  term,  when  all  the  facts  of  the  trial  were 
recent  in  the  mind  of  the  court.  The  court  had  before  it 
the  circumstances  by  which  counsel  were  surrounded  :  the 
4 


Digitized  by 


Google 


60  SUPREME  COURT  OF  GEORGIA. 

t 

Llndsey  vt.  Hardeman,  gaardian. 

length  of  time  that  was  to  elapse  before  the  adjournment, 
other  engagements  then  pressing  on  the  conrt  and  counsel, 
illness  of  counsel  (which  is  alleged  as  one  of  the  grounds), 
and  all  the  circumstances  entering  into  it.  The  court  might 
properly  take  jurisdiction  of  the  question  of  whether  it 
made  such  an  extraordinary  case  or  not ;  and  the  adjudica- 
tion of  that  motion,  at  that  time,  and  under  these  circum- 
stances, by  the  court,  and  the  order  granted,  under  these 
circumstances,  became  valid  and  binding ;  and  the  order 
remained  of  force  until  set  aside  in  some  method  known  to 
the  law ;  and  the  parties  having  acted  on  that  order,  per- 
mitting the  adjournment  to  occur  without  further  steps,  and 
perfecting  their  motion  in  compliance  with  the  order,  we 
think  it  proper,  in  accordance  with  the  principles,  both  of 
law  and  justice,  to  require  that  the  movants  should  be  heard 
on  their  motion  for  new  trial. 
Judgment  reversed. 


LiNDSEY  V8.  Hardeman,  guardian. 

Where  the  record  contains,  by  way  of  brief  of  evidence,  a  statement 
of  facts  agreed  upon  by  counsel,  and  the  judge's  order  recites  that 
the  case  was  submitted  to  him  without  the  intervention  of  a  jury 
upon  an  agreed  statement  of  facts,  but  there  is  nothing  in  the  order 
or  elsewhere  to  identify  the  one  in  the  record  as  that  alluded  to,  the 
writ  of  error  will  be  dismissed. 

Practice  in  the  Supreme  Court.    January  Term,  1878. 

The  bill  of  exceptions  recited  that  this  case  was  submit- 
ted to  the  court,  without  a  jury,  upon  an  agreed  statement 
of  facts,  which  "  is  hereto  attached  as  a  part  of  the  record 
of  case  and  made  a  part  of  this  bill  of  exceptions."  The 
certificate  of  the  judge  to  the  bill  of  exceptions  stated  that 
"  when  the  agreed  facts  in  writing  are  attached,"  it  would 
contain  all  the  evidence  material.  There  was  no  attached 
statement.  In  the  record  was  an  agreed  statement  of  facts, 
signed  by  counsel  for  plaintiff  in  Ji.  fa.  and  by  claimant ; 
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and  the  judgment  of  the  court  recited  that  counsel  had 
submitted  the  case  "  on  an  agreed  statement  of  facts,"  but 
there  was  nothing  to  identify  the  one  in  the  record  as  that  al- 
luded to. 

W.  A.  Lofton  ;  J.  W.  Lindsey,  for  plaintiff  in  error. 
I.  Hardeman  ;  F.  Chambers,  for  defendant. 
Warner,  Chief  Justice. 

When  this  case  was  called  on  the  docket  for  a  hearing, 
the  defendant  in  error  made  a  motion  to  dismiss  it  on  the 
ground  that  the  brief  of  the  evidence,  as  the  same  appeared 
in  the  record,  had  not  been  approved  by  the  court. 

The  case  was  brought  here  on  a  bill  of  exceptions  to  the 
rulings  of  the  court  on  what  purports  to  be  an  agreed  state- 
ment of  facts  contained  in  the  record,  which  agreed  state- 
ment of  facts  does  not  appear  to  have  been  approved  by 
the  court ;  consequently,  we  cannot  say  whether  the  rulings 
of  the  court,  to  which  the  plaintiff  in  error  excepts,  were 
based  upon  that  statement  of  facts  or  not.  It  is  not  suffi- 
cient for  counsel  to  agree  upon  the  statement  of  facts,  but 
that  agreement  must  receive  the  approval  of  the  court ; 
otherwise  the  court  might  be  placed  in  a  false  position  as  to 
its  judgment  upon  the  facts  by  the  agreement  of  counsel, 
and  which  it  would  not  be  willing  to  approve  or  sanction. 

Let  the  writ  of  error  be  dismissed. 


Blount,  sheriff,  et  al.  vs.  Munroe. 

[This  case  was  aigaed  at  the  last  tenn  and  the  decision  reserved.] 

Timber  at  the  port  of  Darien,  being  shipped  and  awaiting  shipment, 
belonging  to,  and  in  the  hands  of,  a  subject  of  Great  Britain,  resident 
in  Darien,  (Georgia,  a  part  of  the  year,  for  the  sole  business  of  ex- 
porting timber  to  England,  and  under  contract  of  sale  to  parties  in 
England,  onthe  Ist  of  April,  1875,  and  actually  exported,  most  of  it 
before  the  1st  of  July,  when  the  exporter  was  required  to  return  it 
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for  taxes,  and  every  log  of  it  by  the  1st  of  November,  and  thus  segre- 
gated from  the  mass  of  property  in  the  state  on  the  1st  of  April,  1875, 
and  its  situs  as  an  export  fixed  at  that  time,  when,  if  at  all,  it  was 
taxable,  was  not  intended  to  be  taxed  by  the  law  of  Georgia  taxing 
all  property  ad  vatorem  but  expressly  excepting  all  property  ex- 
empted by  the  constitution  of  the  United  States;  and,  if  so  intended, 
the  act  would  be  void,  under  the  prohibition  of  the  second  paragraph 
of  the  tenth  section  of  the  first  article  of  the  constitution  of  the 
United  States,  which  prescribes  that  "  No  state  shall,  without  the 
consent  of  the  congress,  lay  any  imposts  or  duties  on  imports  or  ex- 
ports, except  what  may  be  absolutely  necessary  for  executing  its  in- 
spection laws,  etc." 

Taxes.  Laws.  Constitutional  law.  Before  Judge 
Tompkins.  Mcintosh  Superior  Court.  November  Term, 
1876. 

Reported  in  the  opinion. 

R.  N.  Ely,  attorney  general ;  W.  A.  Way  ;  R.  E.  Lester, 
for  plaintiffs  in  error. 

Habtbidgb  &  Chisholm,  for  defendant. 

Jackson,  Judge. 

D.  M.  Munroe  filed  his  bill  in  the  superior  court  of 
Mcintosh  county,  to  restrain  sheriflE  Blount,  and  the  tax  col- 
lector, McDonald,  from  selling  his  property  to  satisfy  a  tax 
ji.fa,  for  state  and  county  taxes,  on  the  ground  that  the 
property  assessed  and  *  double  taxed  was  exempt  from  state 
taxation  under  the  constitution  of  the  United  States.  They 
answered  the  bill,  and  took  issue  thereon.  The  whole  case 
was  submitted  to  the  judge  of  the  superior  court,  as  chan- 
cellor, without  a  jury,  under  an  agreed  state  of  facts,  who 
granted  a  decree  for  a  perpetual  injunction  against  the  exe- 
cution ;  and  the  sheriff  and  collector  excepted  thereto,  and 
bring  the  case  here  for  review. 

The  following  are  the  facts  agreed  upon  :  "  Donald  M. 
Munroe  is  an  alien,  and  a  subject  of  Great  Britain.    lie  has 
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been,  for  several  years,  engaged  in  the  business  of  purchas- 
ing timber  for  European  markets,  and  shipping  the  same  to 
their  respective  places  of  destination.  He  is  not  engaged  in 
the  business  of  selling  timber  in  the  United  States.  He 
has,  upon  one  or  two  occasions,  furnished  small  quantities 
of  timber  to  his  fellow  timber  merchants  in  Darien,  at  cost 
prices,  to  enable  them  to  complete  orders  and  shipments. 
All  the  timber  in  his  possession,  on  the  Ist  of  April,  1875, 
has  been  exported,  and  all  of  it  was  exported  before  the  Ist 
of  November,  1876 — the  most  of  it  before  the  Ist  of  July, 
1875.  All  of  said  timber  was  under  contract  of  sale  before 
the  1st  of  April,  1875,  and  was,  on  that  day,  in  process  of 
shipment,  and  awaiting  shipment,  to  the  kingdom  of  Eng- 
land. The  complainant  refused  to  return  the  timber  for 
taxation,  and  the  value  of  the  timber,  in  his  possession,  on 
the  1st  of  April,  1875,  was  assessed  by  the  receiver,  and  the 
tax  jf£.  /a.  was  issued  for  double  tax  on  said  timber  so 
assessed.  The  complainant  purchased  the  timber  which 
was  in  his  possession  on  the  1st  of  April,  1875,  in  rafts. 
None  of  these  rafts  were  broken  and  parts  of  them  sold 
hi  the  United  States ;  all  of  them  were  exported. 

The  family  of  the  said  complainant  resides  in  England, 
and  he  lives  a  portion  of  each  year  in  Darien,  Georgia.  The 
timber  is  not  exported  in  rafts,  but  has  to  be  broken  before 
exportation.  The  timber  was  cut  in  Georgia,  and  sold  by 
citizens  of  Georgia  to  complainant.  The  timber  was  deliv- 
ered alongside  of  the  ships  in  rafts.  The  ships  afterwards 
break  the  rafts,  and  store  the  timber  as  best  suits  the  ships. 
The  ships  were  loaded  in  the  port  of  Darien." 

Under  the  tax  laws  of  the  state,  all  property  in  possession 
of  the  owner  on  the  1st  of  April,  1875,  is  subject  to  pay  an 
ad  valorem  tax.  No  specific  tax  was  imposed  upon  timber, 
either  remaining  in  the  state  for  sale  here,  or  sent  to  the 
markets  of  the  United  States,  or  for  export  to  foreign  na- 
tions. No  impost  or  duty,  properly  so  called,  was  laid  upon 
this  exporter  or  his  exports,  or  attempted  to  be  laid  thereon. 
A  general  tax,  ad  valorem,  was  laid  upon  property,  and  this 
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timber  was  assessed  and  the  property,  real  estate  of  Mr. 
Munroe,  was  levied  upon  to  pay  the  tax  so  assessed  against 
him  for  this  timber.  So  that  the  naked  question  is,  can  a  tax 
of  the  state,  of  the  same  sort  and  at  the  same  rate  as  upon  all 
other  property,  be  laid  upon  this  timber  under  the  consti- 
tution of  the  United  States  ?  or,  is  this  timber  exempt  from 
such  taxation  under  the  constitution  of  the  United  States,  as 
being  an  export  ? 

The  constitution  of  the  United  States,  article  I,  section  x — 
Code,  §5189,  declares  that"  No  state  shall,  without  the  con- 
sent of  the  congress,  Uy  any  imposts  or  duties  on  imports  or 
exports,  except  what  may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws ;  and  the  net  produce  of  all  duties  and 
imposts  laid  by  any  state  on  imports  or  exports  shall  be  for  the 
use  of  the  treasury  of  the  United  States ;  and  all  such  laws 
shall  be  subject  to  the  i^evision  and  the  control  of  the  con- 
gress." Then,  in  the  same  section,  follows  the  provision 
that  no  state  shall,  without  consent  of  congress,  "  lay  any 
duty  of  tonnage,"  etc,  efc. 

A  question  might  well  arise  whether,  by  this  clause  of 
the  constitution,  such  a  tax,  as  a  general  tax  like  this  laid 
equally  upon  all  property  in  the  state,  is  within  the  prohi- 
bition of  the  constitution  of  the  United  States.  But  it  has 
been  virtually  settled  by  adjudication  by  the  supreme  court 
of  the  United  States,  which  is,  of  course,  the  supreme  au- 
thority on  all  questions  of  this  sort,  and  we  must  yield  to 
its  authority.  The  current  of  opinions  and  adjudications 
in  that  court  seems  unbroken,  that,  whether  the  tax  bo  spe- 
cific or  general,  whether  upon  imports  or  exports  alone, 
or  upon  all  property  and  these  embraced  therein,  or  whether 
the  article  be  taxed  ad  valorem,  like  everything  else  is  taxed, 
or  differently  and  specifically,  the-  imposition  is  obnoxious 
to  the  prohibition,  because,  if  the  power  to  tax  be  conceded, 
the  limit  is  within  the  discretion  of  the  legislature.  12 
Wheaton,  425, 440, 444 ;  24  Howard,  169 ;  2  Otto,  620 ;  13 
Wallace,  29 ;  8  Wallace,  130. 

Whether  the  reasoning  on  which  these  adjudications  rest 
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be  sound  or  not,  it  is  not  for  us  to  inquire ;  as  we  have  no 
power  to  enforce  our  views  should  they  be  variant  from 
those  of  the  supreme  court  of  the  United  States. 

The  question,  therefore,  seems  narrowed  to  this  point : 
was  the  timber  which  was  double  taxed  by  the  collector  an 
"export,"  in  the  sense  of  the  constitution  of  the  United 
States,  on  the  first  day  of  April,  1875  ? 

In  the  case  of  imports,  it  has  been  settled  by  the  supreme 
court  of  the  United  States,  that  the  states  can  levy  no  tax 
upon  the  thing  imported  while  in  the  hands  of  the  importer, 
and  before  the  package  is  broken  for  distribution  into  the 
mass  of  the  property  in  the  states — 12  Wheaton,  419 ;  5 
Howard,  576 ;  8  Wallace,  123,  148,  and  13  Wallace,  29. 

By  analogy,  it  would  seem  that  this  timber  was  an  "  ex- 
port," in  the  sense  of  the  constitution,  on  the  1st  of  April, 
1875.  It  was  then  in  the  hands  of  an  exporter,  engaged  in 
that  business  alone ;  it  was  being  shipped,  and  waiting  for 
shipment,  and  under  contract  for  sale  to  persons  in  England ; 
it  was  afterward  all  shipped  ;  it  was  most  of  it  shipped  be- 
fore the  first  of  July,  when  the  tax  receiver  notified  the  ex- 
porter to  return  it  for  taxes,  and  every  log  of  it  by  the  first 
of  November  following.  So  that,  unless  to  become  an  ex- 
port in  the  sense  of  the  constitution,  it  must  be  actually 
placed  on  board  ship,  it  is  difficult  to  see  what  more  could 
be  required  to  segregate  it  from  the  mass  of  property  in 
the  state,  and  designate  it  clearly  as  an  export.  It  was  in 
the  port  whence  it  was  to  be  shipped,  and  in  the  hands  of 
the  foreign  merchant,  whose  sole  business  was  to  ship  it, 
and  it  was  ready  to  be  placed  alongside  the  ships  as  they 
arrived  to  take  it  aboard  as  best  suited  them.  The  exporter 
had  done  all  he  could  do  ;  for  it  were  folly  to  require  him 
to  move  it  out  into  the  water  from  alongside  the  shore  until 
the  ships  came  to  be  laden  with  it ,  and  the  oustom  of  the 
trade  was  to  move  it  in  rafts,  just  as  it  was,  to  the  ships,  and 
for  them  to  break  the  rafts  and  load  as  they  wished. 

It  cannot  be  the  meaning  of  the  clause  of  the  constitu- 
•tion  that  it  becomes  an  export  when  on  shipboard,  and  not 
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before ;  for  the  exception  in  respect  to  the  inspection  laws 
shows  that  such  is  not  the  meaning — those  laws  bein^  al- 
most always,  if  not  always,  without  exception,  executed  on 
land  before  shipment.  So  we  conclude  that  this  lumber 
was,  in  the  sense  of  the  constitution,  as  construed  by  the 
supreme  c(»urt  of  the  United  States,  an  export  on  the  first 
of  April,  1875. 

But  it  is  doubtful  if  the  general  assembly  meant  to  tax  it 
at  all.  Section  798  of  the  Georgia  Code  exempts  from  taxa- 
tion all  property  exempt  by  the  constitution  of  the  United 
States  and  of  the  state.  The  tax  act,  which  the  tax  author- 
ities of  Mcintosh  county  undertook,  in  1875,  to  stretch  over 
this  case,  was  a  general  tax,  ad  valorem  on  all  property ; 
the  previous  custom  of  the  executive  department  had  been 
not  to  tax  this  sort  of  lumber,  under  laws  similar  to  the  act 
under  which  these  officers  were  proceeding ;  and,  as  decided 
at  this  term,  in  the  case  of  Miller  vs.  Wilsoii^  not  yet  re- 
ported, the  meaning  of  a  tax  act  may  be  gathered  from  the 
custom  of  the  executive  department.  We  think,  therefore, 
that  the  legislature  did  not  mean  to  tax  it ;  that  it  was  not 
embraced  in  the  act,  and  that,  therefore,  all  presumptions  in 
favor  of  the  constitutionality  of  acts  of  the  legislature  do 
not  apply.  But  if  it  had  been  taxed  expressly,  and  without 
discrimination,  as  respects  other  property  in  the  state,  we 
should  be  constrained,  under  what  we  regard  to  be  the  prin- 
ciple frequently  affirmed  by  the  supreme  court  of  the  United 
States,  to  hold  the  tax  to  be  in  conflict  with  the  constitution 
of  the  United  States.  Imports  and  exports  are  embraced  in 
the  same  clause  of  the  instrument ;  both  are  connected  di- 
rectly with  commerce — foreign  and  inter-state  ;  and  it  seems 
to  us  proper  to  apply  to  the  one  the  same  general  rule  of 
construction  which  has  been  applied  to  the  other. 

And  in  the  case  of  Almy  vs.  California,  24  Howard,  169, 
the  principle  seems  to  have  been  applied  to  exports  in  a 
case,  however,  not  exactly  analogous  to  this,  but  where  a  spe- 
cific tax  was  laid  upon  gold  exported  from  California  to  the 
eastern  states,  by  taxing  the  bill  of  lading  therefor — differ- 
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ing  from  this  in  the  facts  that  it  was  specific,  and  affecting 
the  export  only,  and  that  it  was  inter-state  and  not  foreign ; 
but  that  case  goes  far  to  show  that  exports  are  classed  with 
imports  in  the  construction  placed  on  the  clause  in  question ; 
and  applying  the  principles  deduced  from  the  decisions  on 
imports  to  exports,  as  far  as  applicable,  we  think  this  case 
must  be  controlled  by  the  adjudication  made  in  the  Califor- 
nia case,  and  in  the  cases  on  imports — construed  together. 
There  is  another  view  which  may  be  taken  further  to 
strengthen  the  position  we  feel  constrained  to  take  in  re- 
spect to  this  tax.  Suppose  that  instead  of  this  timber  hav- 
ing been  cut  in  Georgia  woods,  it  had  been  brought  to  Da- 
rien  from  Tennessee,  or  some  other  interior  state,  cut  from 
the  woods  of  such  state,  and  had  been  in  the  possession  of 
this  foreign  merchant  at  the  port  of  Darien  for  exportation, 
being  shipped  and  awaiting  shipment,  and  under  contract  of 
sale  to  dealers  in  England,  will  it  be  contended  that  Georgia 
could,  in  such  a  case,  impose  the  tax  ?  Would  not  the  im- 
position of  it,  in  the  case  supposed,  be  within  the  very  rea- 
son and  spirit  of  the  constitutional  prohibition  as  expounded 
by  the  f ramers  of  the  constitution  ?  This  was  the  argument 
of  Mr.  Madison  in  the  Virginia  convention.  He  said,  "  Vir- 
ginia exports  the  products  of  North  Carolina ;  Pennsylvania, 
of  New  Jersey  and  Delaware ;  and  Rhode  Island,  of  Con- 
necticut and  Massachusetts.  The  exporting  states  wish  to 
retain  the  power  of  laying  duties  on  exports  to  pay  them 
for  the  expenses  incurred.  The  states  whose  products  are 
exported  by  other  states  would  be  extremely  jealous  in  case 
a  contribution  should  be  raised  of  them  by  exporting 
states ;"  and  this  he  argues  as  the  reason  for  the  change.  3 
Elliott's  Debates,  483.  See,  also,  6  Madison  Papers,  539.  If 
this,  then,  would  be  the  conclusion  in  such  a  case,  wherein 
is  the  principle  not  applicable  to  the  case  at  bar,  though  it 
be  Georgia-grown  timber  that  is  the  export  ?  The  constitu- 
tion does  not  prescribe  that  no  state  shall  levy  such  a  tax  on 
exports  of  articles  hrowf^t  from  other  states  to  her  seaport 
towns,  but  simply  and  without  exception,  it  lays  the  ban  of 
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prohibition  upon  all  exports.  If  this  lumber  would  be  an 
export  if  brought  from  Tennessee,  and  lying  in  Darien 
under  like  circumstances  as  those  which  make  its  status 
now,  it  is  an  export,  though  it  came  from  the  woods  of 
Georgia  ;  and  it  is  as  obnoxious  to  the  prohibition  on  Geor- 
gia to  tax  it  in  the  one  case  as  in  the  other.  It  was  put  in  the 
constitution,  it  is  true,  to  check  the  power  of  the  seaboard 
states,  and  to  protect  the  interior  states  in  the  egress  of  their 
goods  to  the  markets  of  the  world ;  but  when  engrafted 
upon  the  constitution,  to  carry  out  the  object  had  in  con- 
templation, the  clause  was  made  general,  so  as  to  prohibit 
the  states  from  taxing  any  export,  and  thus  to  prevent  any 
trouble  or  uncertainty  in  ascertaining  whence  the  product 
came — narrowing  the  investigation  to  the  single  question  ; 
is  the  article  taxed  an  export  ? 

It  is  true  that  it  may  be  difficult  to  ascertain  the  precise 
point  where  tlie  product  of  the  same  state  ceases  to  be  part 
of  its  common  property  and  becomes  an  export ;  and  it  is, 
perhaps,  hard,  as  Chief  Justice  Marshall,  in  the  leading  case 
on  imports,  found  it  to  be,  to  draw  the  exact  line ;  but  it 
seems  reasonable  to  hold,  that  where  the  article  is  in  the 
hands  of  the  exporter,  at  the  port,  part  being  shipped  and 
the  balance  waiting  shipment,  and  all  contmcted  for  sale 
abroad,  and  as  soon  as  shipping  could  be  procured,  actually 
shipped,  such  articles  had  crossed  the  line,  and  were  sepa- 
rated clearly  from  the  mass  of  property  in  the  state,  and  had 
thus  become  exports,  not  subject  to  be  taxed,  except  for  ex- 
penses of  the  inspection  warranted  by  state  law. 

The  opinion  and  decision  in  this  case  were  withheld,  at  the 
request  of  the  attorney  general,  in  order  that  he  might 
furnish  a  brief  in  the  case  in  behalf  of  the  taxing  power  of 
the  state ;  and  it  affords  me  pleasure  to  say,  that  whilst  he 
has  not  overcome  the  conclusion  to  which  the  court  had 
arrived  before  his  argument  was  submitted,  he  has  evinced 
great  research  and  learning,  and  much  ability  in  urging  the 
power  of  the  state  to  tax  in  such  cases  as  that  at  bar.  Con- 
trolled, however,  by  what  we  conceive  to  be  the  spirit  and 
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tenor  of  the  adjudications  of  the  court  of  the  last  resort  on 
analogous  questions,  and  doubting  whether  our  general 
assembly  ever  intended  at  all  to  tax  such  articles  of  com- 
merce, ready  for  shipment,  we  concur  in  the  able  opinion  of 
Judge  Woods,  in  a  similar  case — Clarke  &  Co.  vs.  Clark  et 
al.j  in  the  United  States  circuit  court  at  Savannah — and  in 
that,  equally  able,  of  the  court  below,  and  affirm  the  judg- 
ment. 

We  are  the  better  satisfied  with  the  judgment  we  render, 
because  section  793  of  our  Code  distinctly  exempts  from 
taxation  ^*all  property  specially  exempted  by  the  constitu- 
tion of  the  United  States."  Inasmuch  as  no  words  used  in 
the  act  taxing  property,  directly  embraces  anything  like 
this  timber,  it  would  be  a  strained  construction,  in  the  teeth 
of  the  above  paragraph  from  the  Code,  to  say  that  the  legis- 
lature meant  to  embrace  it. 

It  is  of  doubtful  policy,  to  say  the  least,  whether  it  should 
be  taxed,  and  the  mind  of  the  general  assembly  should 
clearly  express  their  intention  before  the  collectors  under- 
take to  enforce  such  a  tax.  It  is  to  the  interest  of  the  state 
to  encourage  foreign  commerce,  and  direct  trade  with 
Europe  has  long  been  a  desideratum  with  the  south.  This 
subject  of  Great  Britain,  resident  among  us  for  a  part  of 
the  year,  should  be  encouraged  and  not  harrassed,  in  the 
only  business  which  brings  his  money  to  our  shores — the 
export  business — and,  until  the  general  assembly  clearly 
molest  him,  by  taxing  that  business,  the  policy  of  the  courts 
is  to  throw  around  him  all  the  guarantees  of  the  constitution 
of  the  country,  and,  by  protecting  him,  allure  othei-s  to 
seek  similar  business  here. 

Exports  bring  back  money,  or  products  needed  by  us,  in 
exchange,  and  the  taxable  property  of  the  state  is  increased 
in  bulk  and  value  thereby ;  and  thus  the  state  really  increases, 
rather  than  diminishes,  her  income  from  taxation. 

For  all  tliese  reasons,  the  judgment  must  be  affirmed. 
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^  "'^i  Powell  vs.  Davis  et  al. 

[Blxoklbt,  Jadge,  having  bei'n  of  counsel  in  this  case,  did  not  preside.  Hon.  Martin  J. 
Crawford,  Judge  of  the  Chattahoochee  circuity  was  designated  by  the  governor  to 
preside  in  his  stead.] 

1.  Where  a  plaintiff,  holding  a  judgment  against  D.  and  P.,  two  joint 
defendants,  for  $1,551.90,  in  consideration  of  $500  00.  agrees  with 
D.,  without  the  knowledge  or  consent  of  P.,  "to  release  and  dis- 
charge D.  from  paying  any  more  on  said  judgment :" 

Held,  that  such  a  contract  being  an  absolute  release  of  D.,  the  judg- 
ment cannot  be  enforced  against  P. ,  the  other  joint  defendant,  even 
though  it  may  have  been  further  agreed  between  those  two  parties, 
that  said  release  was  not  to  affect  the  collection  of  said  judgment 
out  of  P. ,  he  not  being  a  party,  or  consenting  thereto. 

2.  The  more  especially  will  this  be  maintained,  where  it  was  further 
agreed  that  the  said  $500.00  was  not  to  be  "  considered  as  a  credit 
on  the  judgment  so  far  as  P.  is  concerned,  and  when  said  judgment 
is  collected  off  of  P.,  first  retaining  a  sufficient  amount  to  pay  and 
satisfy  said  judgment,  including  the  $500.00  paid  by  D..  then  the 
$500.00  is  to  be  refunded  to  D.  out  of  the  amount  collected  off  of 
P.,"  the  other  defendant. 

8.  A  judgment  obtained  in  the  state  of  Tennessee  against  two.  as  joint 
defendants,  makes  against  them  a  joint  debt,  and  is  conclusive  as 
to  the  joint  liability  to  the  plaintiff;  in  a  suit,  therefore,  in  this  state, 
on  such  judgment,  between  plaintiff  and  defendants,  parol  testi- 
mony cannot  be  introduced  to  contradict  the  verity  of  the  record.  It 
must  stand,  as  between  them,  until  reversed  or  set  aside. 

Judgments.  Debtor  and  creditor.  Contracts.  Evidence. 
Before  Judge  Clark.     City  Court  of  Atlanta.     June  Term, 

1877. 

Arnold  &  Arnold  ;  P.  L.  Mynatt ;  W.  T.  Newman,  for 
plaintiff  in  error. 

N.  J.  Hammond,  for  defendants. 

Crawford,  Judge. 

This  suit  was  brought  upon  a  foreign  judgment,  obtained 
in  the  circuit  court  of  Knox  county,  Tennessee,  against  H. 
B.  Davis,  one  of  the  original  defendants,  and  George  W. 
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Adair,  administrator  of  Wm.  G.  Peters,  deceased.  The  de- 
fendant, Davis,  was  not  served ;  Adair  was ;  he  appeared, 
and  in  defense  to  this  snit  pleaded  several  pleas,  only  one 
of  which  it  is  necessary  to  notice,  as  the  case,  both  in  the 
court  below  and  in  this  court,  turned  upon  that  wherein  he 
sets  up  and  insists  upon  a  release,  of  which  the  following 
is  a  copy : 

"Memorandum  of  agreement  made  and  entered  into  this 
24th  day  of  March,  1865,  by  and  between  H.  B.  Davis,  of 
Bradley  county,  Tennessee,  and  C.  Powell  &  Co.,  of  the 
city  of  Knoxville,  Knox  county,  Tennessee. 
"  Whereas,  heretofore,  to-wit :  at  the  February  term  of 
the  circuit  court  of  Knox  county,  1865,  the  said  C.  Powell 
&  Co.  r  ecovered  a  judgment  in  said  court  against  the  said  Da- 
vis and  Wm.  G.  Peters,  for  something  over  fifteen  hundred 
dollars,  besides  costs ;  and  whereas  the  said  Davis  has  paid 
to  the  said  Powell  &  Co.  the  sum  of  five  hundred  dollars, 
in  consideration  thereof  the  said  Powell  &  Co.  hereby  re- 
lease and  discharge  said  Davis  from  paying  any  more  on 
said  judgment ;  that  C.  Powell  &  Co.  consider  his,  the  said 
Davis^  liabilityasof  a  technical  character,  only  having  acted 
as  agent  for  said  Peters,  the  said  Peters,  being  the  real  party 
liable,  upon  which  the  said  judgment  was  recovered.  It  is 
further  agreed  by  the  said  Powell  &  Co.,  that  when  said 
judgment  is  collected  oiSE  of  said  Peters,  after  first  retaining 
a  suflicient  amount  to  pay  and  satisfy  said  judgment,  includ- 
ing the  five  hundred  dollars  paid  by  the  said  Davis,  then  the 
said  five  hundred  dollars  is  to  be  refunded  to  said  Davis  out 
of  the  amount  collected  off  of  the  said  Peters,  otherwise 
the  said  Davis  is  to  receive  nothing.  It  is  further  agreed 
between  said  parties  that  this  agreement  is  in  no  wise  to 
affect  the  collection  of  said  judgment  off  of  the  said  Peters, 
and  the  said  five  hundred  dollars  is  not  to  be  considered  as 
a  credit  or  payment  on  said  judgment  so  far  as  Peters  is 
concemede 

"  Attest :  (Signed)       C.  Powell, 

Geo.  Brown.  H.  B.  Davis." 
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The  court  below  held  that  the  legal  effect  of  this  paper 
was  to  release  Davis  from  all  further  liability  on  the  joint 
judgment  which  C.  Powell  &  Co.  had  against  Davis  &  Pe- 
ters, and  that  such  release  was  also  a  discharge  of  Peters. 
This  ruling  was  excepted  to  and  assigned  as  error. 

It  is  admitted,  as  we  understand,  by  counsel  for  the  plain- 
tiff in  error,  that  a  release  to  one  joint  debtor,  without  re- 
serving the  remedies  to  the  plaintiff  against  the  other  joint 
debtor,  works  to  the  latter  a  discharge,  but  that  where  they 
are  reserved,  then  the  liability  still  exists,  and  the  debt  may 
be  enforced. 

In  some  of  the  earlier  decisions,  a  deed  of  release  with 
reserve  of  remedies,  was  construed  simply  as  a  covenant  Twt 
to  sue  J  in  order  that  effect  might  be  given  to  what  was  sup- 
posed to  be  the  intention  of  the  parties,  and  the  right  of 
further  recoui'se  preserved.  But  even  then  it  was  held,  that 
where  the  release  was  so  positive  as  that  it  could  not  be  so 
construed^  it  was  an  absolute  discharge,  unless  with  the  con- 
sent of  the  joint  debtor.  And  the  courts  since  have  uni- 
formly held  to  that  view  of  the  law  so  far  as  we  have  been 
able  to  ascertain.  Indeed,  Addison  in  his  Law  of  Con- 
tracts, vol.  3,  p.  151,  §1133,  whilst  discussing  the  subject  of 
*'  Release,"  says :  "  From  some  of  the  expressions  of  Lord 
Eldon,  it  would  seem  that  a  creditor  might  release  one  of  his 
joint  debtors,  and  yet,  by  using  some  language  of  reserva- 
tion in  the  agreement  between  himself  and  such  debtor, 
keep  his  remedy  entire  against  the  others,  even  without 
consulting  them;  but  Lord  Eldon's  authority  upon  this 
point  has  been  expressly  overruled."  In  sftpport  of  this 
principle  he  cites  the  case  of  Nicholson  vs.  Revill,  4  Ad.  & 
E.,  683.,  wherein  Lord  Denman,  C.  J.,  in  delivering  the  opin- 
ion, says  :  **  We  give  our  judgment  on  the  principle  laid 
down  by  Lord  C.  J.  Eyre,  in  Chatham  vs.  Ward,  1  B.  & 
P.,  630,  as  sanctioned  by  unquestionable  authority,  that  the 
debtee's  discharge  of  one  joint  and  several  debtor  is  a  dis- 
charge of  all.  *  *  This  \'iew  cannot,  perhaps,  be  made 
entirely  consistent  with  what  is  said  by  Lord  Eldon  in  the 


Digitized  by 


Google 


JANUARY  TERM,  J  878.  73 

Powell  V9.  Davis  tt  al. 

case  ex  parte  Giflford,  6th  Ves.  Jun.,  808,  where  his  lord- 
ship dismissed  a  petition  to  expunge  the  proof  of  a  surety 
against  the  estate  of  a  co-surety.  But  the  principle  to 
which  we  have  adverted  waa  not  presented  to  his  mind  in 
its  simple  form ;  and  the  point  certainly  did  not  undergo 
much  consideration.  Some  of  the  expressions  employed 
would  seem  to  lay  it  down  that  a  joint  debtee  might  release 
one  of  his  debtors,  and  yet,  by  using  some  language  of 
reservation  in  the  agreement  between  himself  and  such 
debtor,  keep  his  remedy  entire  against  the  others,  even  with- 
out consulting  them.  If  Lobd  Eldon  used  any  language 
which  could  be  so  interpreted,  we  must  conclude  that  he 
either  did  not  guard  himself  so  cautiously  as  he  intended,  or 
that  he  did  not  lend  that  degree  of  attention  to  the  legal 
doctrine  connected  with  the  case  before  him  which  he  was 
accustomed  to  afford.  We  do  not  find  that  any  other  au- 
thority clashes  with  our  present  judgment,  which  must  be 
for  the  defendant." 

The  doctrine  that  a  release  to  one  joint  obligor,  or  co-part- 
ner, discharges  all,  has  been  recognized  by  C.  J.  Marshall, 
as  may  be  seen  in  2  Brockenborough,  220-225.  He  says  : 
"  It  would  have  been  easier,  and  a  shorter  method,  to  have 
given  a  release,  than  to  make  this  covenant  (i.  ^.,  not  to  sue). 
The  only  reason  for  adopting  this  course  was,  that  they  did 
not  choose  to  execute  a  release  to  the  defendant,  because 
that  would  also  have  operated  as  a  release  to  the  other  par- 
ties." 

This  same  doctrine  may  be  found  in  any  standard  work 
on  "Partnership,"  that  the  legal  effect  of  a  release  of  one  co- 
partner is  a  release  of  all.  It  is  also  recognized  by  this 
court  in  the  48th  Oa.^  631,  where,  although  the  judges  dif- 
fered as  to  the  construction  of  the  contract,  as  to  whether 
it  was  a  release  or  not,  yet  they  did  not  disagree  as  to  the 
law  that  if  it  were,  then  all  the  partners  were  discharged. 
"  An  unconditional  release  to  one  joint  obligor,  or  one  part- 
ner, is  a  release  to  all,  for  each  obligor  and  each  partner 
owes  the  whole  debt.    *    *    *    It  could  not  have  been 
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intended  as  a  release,  for  that  would  have  discharged  the 
other  partners."     Tbifpe,  J. 

C.  J.  Warneb,  in  delivering  his  opinion  in  the  same  case, 
says  :  "  The  court  charged  the  jury,  '  that  the  legal  eflfect  of 
the  instrument  was  to  release  the  said  Thrasher  from  his 
liability,  and  that  the  release  of  Thrasher  operated  in  law 
as  a  release  of  the  other  obligors. 

"  In  my  judgment,  there  was  no  error  in  the  charge  of 
the  court  to  the  jury,  and  the  judgment  of  the  court 
below  should  be  aflSrmed."  He  further  says :  "  A  release 
sometimes  results  as  an  operation  of  law,  as  when  a  creditor 
releases  another  who  is  bound  jointly  with,  or  primarily  lia- 
ble to,  the  debtor,  or  accepts  from  the  debtor  a  higher  secu- 
rity for  the  same  debt,  not  intended  as  collateral  thereto." 
Code,  §2862. 

It  is  insisted,  however,  that  although  by  the  rules  of  the 
common  law,  this  contract  may  work  a  release  to  the  ad- 
ministrator of  Peters,  yet  being  made  in  Tennessee,  must 
be  governed  by  the  laws  of  that  state,  which  have  modified 
the  common  law  to  such  an  extent  as  to  continue  his  liabil- 
ity. In  support  of  this  position  §3789  of  tlie  Code  of 
Tennessee  is  relied  upon. 

"  All  receipts,  releases  and  discharges  in  writing  shall 
have  eflfect  according  to  the  intention  of  the  parties." 

We  are  not  prepared  to  admit  that  the  above  language 
can  aid  the  plain tiil  in  error  by  any  direct  bearing  which  it 
has  upon  the  question  before  us.  We  are  not  called  on  to 
decide  what  eflfect  the  release  would  have  in  a  contest  be- 
tween Powell  &  Co.  and  Davis ;  if  we  were,  we  should 
give  it  exactly  that  eflfect  which  was  intended  by  the  parties 
that  it  should  have,  and  that  is,  an  absolute  and  uncondi- 
tional discharge  of  Davis,  of  all  liability  whatsoever  under 
that  judgment  to  Powell  cfe  Co. ;  putting  the  whole  debt  on 
Peters,  and  when  collected  out  of  him,  then  to  pay  back  to 
Davis  the  $500.00  which  he  had  paid  for  his  discharge. 

But  if  this  law  did  have  any  direct  bearing  upon  the  ques- 
tion before  us,  it  can  only  be  so  as  between  the  contracting 
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parties  themselves.  Before  Peters  conld  be  bound  either 
by  the  contract  or  "  the  intention  of  the  parties  "  thereto, 
he  ought  to  have  known  and  assented  to  it,  otherwise  he  is 
not  bound. 

Unfortunately  for  the  plaintiff  in  error,  the  supreme  court 
of  Tennessee,  at  the  May  term,  1876,  at  Knoxville,  passed 
upon  the  common  law  and  statutory  questions  involved  in 
this  case. 

The  indorsees  and  holders  of  a  promissory  note  for 
$5,000.00  against  McClung,  Campbell  &  Gant,  whilst  the 
same  was  in  suit,  agreed  in  writing  with  McClung  not  to 
collect  any  part  of  any  decree  or  judgment  that  they  might 
recover  upon  said  note  out  of  him,  nor  in  any  way  hold  him 
liable  on  the  same.  This  release,  it  appears,  was  given  him 
because  of  a  valid  defense  which  he  claimed  that  he  had 
against  the  note,  and  which  he  agreed  not  to  make. 

It  was  held  by  the  court  that  the  considemtion  was  suffi- 
cient for  the  release,  even  though  the  parties  might  have 
been  mistaken  as  to  the  effectiveness  of  the  defense.  In 
further  pronouncing  the  decision  in  the  case,  Sxeed,  J., 
says :  "  The  court  has  no  difficulty  in  holding  that  under 
the  release,  McClung  is  absolutely  discharged  from  all  lia- 
bility on  the  note ;  and  the  question  is,  what  is  the  effect  of 
said  discharge  upon  the  other  partners  of  the  firm  of 
McClung,  Campbell  &  Gant  ?  It  is  an  elementary  and  fa- 
miliar principle,  that  the  discharge  of  one  co-obligor  or 
co-partner  from  a  joint  liability  operates  to  discharge  them 
all.  This  is  a  principle  of  the  common  law  universally 
recognized,  and  it  must  be  decisive  of  this  case,  unless  it  be 
abrogated  or  modified  by  the  statute  referred  to.  We  are 
of  opinion  that  the  statute  has  reference  alone  to  the  parties 
to  the  instrument  as  between  themselves,  and  that  it  in  no 
manner  affects  the  rights  of  others  not  parties  thereto.  A 
case  is  thus  presented  of  a  mistake  by  defendants  (the  orig- 
inal plaintiffs  having  become  defendants  by  the  filing  of  a 
bill  by  original  defendants)  as  to  the  legal  effect  of  the  dis- 
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charge  of  one  partner  upon  the  rights  of  other  partners 
not  in  privity  with  the  parties  to  the  release. 

"  It  was,  no  doubt,  the  intention  of  defendants  to  release 
McClung,  but  to  hold  the  other  partners  liable.  But  can 
the  other  partners  be  concluded  by  any  such  agreement  ? 
According  to  the  principle  stated,  they  are  all  discharged, 
and  being  no  parties  to  the  release,  or  in  any  manner  bound 
thereby,  they  are  not  affected  by  the  statute,  or  concluded 
by  the  intention  of  the  parties  to  the  instrument,  whatever 
that  may  be. 

"  We  are  of  the  unanimous  opinion  that  by  the  release  of 
McClung,  the  firm  of  McClung,  Campbell  &  Gant  were 
also  forever  absolved  and  discharged  from  all  liability  on  the 
note." 

It  seems,  therefore,  that  if  the  forum  were  changed,  and 
the  parties  in  this  case  were  before  the  supreme  court  of 
Tennessee,  Peters,  as  well  as  Davis,  would  be  "  forever  ab- 
solved and  discharged  from  all  liability  on  the  note,"  and 
such  is  the  judgment  of  this  court. 

The  other  questions  made  by  the  record  in  this  case  are 
sufficiently  explained  in  the  head-notes. 

Judgment  affirmed. 


Davis  et  al.  m.  Thb  State  of  Georgia. 

A  homestead  set  apart  under  the  provisions  of  the  constitution  of  1868, 
for  the  family  of  a  tax  collector,  is  liable  for  his  default  in  paying 
over  to  the  state  taxes  coUected  by  him. 

Homestead.     Taxes.     Before  Judge  Tompkins.     Bryan 
Superior  Court.     October  Term,  1877. 

Reported  in  the  decision. 

P.  W.  Meldbim  ;  Alfbed  B.  Smith,  for  plain tiflEs  in  error. 

R.  E.  Lesteb,  for  the  defendant. 

Wabneb,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which  the  jury,  un- 
der the  charge  of  the  court,  found  the  property  subject  to 
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\\iefi.fas,  levied  thereon.  A  motion  was  made  for  a  new 
trial  on  the  ground  therein  stated,  which  was  overruled, 
and  the  claimant  excepted.  It  appears  from  the  evidence 
in  the  record,  that  two  fi.fas.  were  issued  by  the  comp- 
troller general  of  the  state,  against  Thomas  W.  Davis  and 
his  securities,  as  a  defaulting  tax  collector  of  Bryan  county 
for  the  years  1873  and  1874,  for  the  aggregate  sum  of 
$1,661.00,  which  were  levied  on  the  land  in  dispute  as  the 
property  of  Davis,  and  claimed  by  his  wife,  Catherine 
Davis,  for  the  benefit  of  herself  and  minor  children,  as  a 
homestead.  The  homestead  was  applied  for  by  Thos.  W. 
Davis,  for  the  benefit  of  his  wife  and  children,  and  ap- 
proved by  the  ordinary  on  the  23d  of  November,  1874. 
One  of  ihefi.fas.  is  dated  22d  May,  1875,  the  other  dated 
July  10th,  1875.  The  court  charged  the  jury,  "  that  if  they 
believed,  from  the  testimony,  that  the  executions  issued  for 
default  of  Thos.  W.  Davis,  as  tax  collector  of  Bryan 
county,  that  the  homestead  property  set  apart  is  liable,"  and 
that  is  the  alleged  error  complained  of. 

By  the  constitution  of  1868,  the  homestead  property  set 
apart  is  exempt  from  levy  and  sale,  except  for  taxes,  etc., 
and  the  question  is,  whether  the  word  *'  taxes,"  as  used  in 
the  constitution,  shall  be  construed  in  a  limited  sense — that 
is  to  say,  to  taxes  due  the  state  on  the  homestead  property 
alone — or  whether  the  word  shall  be  construed  in  a  more 
general  sense,  so  as  to  include  all  taxes  due  to  the  state  by  the 
applicant  for  the  homestead.  The  word  "  taxes,"  as  used  in 
the  constitution,  must  be  presumed  to  have  been  used  in 
the  same  sense  as  that  word  was  used  in  the  Code  when  the 
constitution  was  adopted.  The  money  collected  by  a  tax 
collector,  and  in  his  hands,  for  which  an  execution  issues 
against  him,  is  recognized  by  the  3732d  section  of  the  Code 
as  "taxes  due  the  state."  See  also  section  934.  The 
homestead,  therefore,  for  which  the  defendant  applied,  and 
had  set  apart  for  the  benefit  of  his  wife  and  children,  was 
not  exempt  from  the  payment  of  taxes  due  the  state  by 
him  as  tax  collector.     The  money  collected  by  him,  as  such 


Digitized  by 


Google 


78     SUPREME  COURT  OF  GEORGIA. 

Saulebury,  Reepe^s  «&  Co  vs.  Wimberly. 

tax  collector,  as  recognized  by  the  Code,  waa  '*  taxes  due  the 
state."  Apart  from  the  legal  aspect  of  the  case,  as  made  by 
the  record,  it  is  much  more  equitable  that  the  homestead 
should  pay  the  taxes  due  to  the  state  by  the  tax  collector, 
than  that  his  securities  should  be  compelled  to  pay  them. 
Let  the  judgment  of  the  court  below  be  affirmed. 


1 60    tS  Saulsbury,  Kespess  &  Co.  V8,  Wimberly. 

ma  2ar 

1.  A  request  not  warranted  by  the  evidence  should  not  be  given  in 
charge. 

2.  Notice  to  an  agent  of  matters  connected  with  his  agency  is  notice  to 
the  principal. 

3    A  general  exception  to  an  entire  charge  will  not  be  considered. 

Charge  of  Court.  Notice.  Principal  and  agent.  Prac- 
tice in  the  Supreme  Court.  Before  Judge  Crawford.  Tal- 
bot Superior  Court.     September  Term,  1877. 

Reported  in  the  decision. 

Hall,  Son  &  Poe  ;  Willis  &  Willis,  for  plaintiffs  in 
error. 

Blandford  &  Garrard  ;  J.  M.  Matthews  ;  J.  M.  Rus- 
sell, for  defendant. 

Warner,  Chief  Justice. 

This  was  an  action  of  trover  brought  by  the  plaintiffs 
against  the  defendants,  to  recover  the  possession  of  eight 
mules,  of  the  alleged  value  of  one  thousand  dollars.  The 
defense  set  up  by  the  defendant  was,  that  the  mules  sued 
for  were  the  separate  property  of  E.  M.  Wimberly,  the  wife 
of  A.  P.  Wimberly,  and  that  the  plaintiffs  had  no  legal  or 
valid  title  to  the  property  sued  for,  which  would  entitle  them 
to  recover  it. 

On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
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court,  found  a  verdict  in  favor  of  the  defendant,  and  the 
case  comes  here  upon  a  bill  of  exceptions  to  the  charge  of 
the  court  to  the  jury,  and  refusal  to  charge  as  requested.  It 
appears  from  the  evidence  in  the  record,  that  on  the  28th 
of  January,  1874,  A.  P.  Wimberiy  and  his  wife,  E.  M.  Wim- 
beriy, executed  a  deed  to  the  plaintiffs,  conveying  to  them 
the  mules  sued  for,  and  that  on  the  'same  day  the  plaintiffs 
executed  their  bond,  payable  to  said  A.  P.  Wimberiy,  in 
which  they  bound  themselves  to  re-convey  said  property  on 
condition  that  said  A.  P.  Wimberiy  should  pay  to  them  cer- 
tain drafts  drawn  by  him,  payable  to  them,  for  advances 
made,  and  to  be  made,  to  the  amount  of  $1,233.00,  which 
the  deed  conveying  said  property  was  intended  to  secure  as 
stated  in  said  bond.  There  was  evidence  that  the  mules  were 
the  separate  property  of  Mrs.  Wimberiy,  and  purchased  with 
her  money ;  and  there  was  also  evidence  that  before,  and 
about  the  time,  the  deed  was  executed,  Bateman,  the  plain- 
tiff's agent,  was  told  tliat  Mrs.  Wimberiy  claimed  the  prop- 
erty, when  the  agent  said  he  had  the  claim  against  Wim- 
beriy, and  was  uneasy  about  it,  and  that  they  proposed  to 
fix  up  an  arrangement  of  this  sort,  and  the  witness  told 
him  he  would  not  do  anything  as  against  the  wife.  There 
were  several  witnesses  examined  on  both  sides,  but  as  there 
was  no  motion  for  a  new  trial,  it  is  not  necessary  to 
consider  the  evidence,  except  to  see  whether  there  was 
error  in  the  charge  of  the  court  in  refusing  to  charge  as 
requested. 

The  plaintiffs  requested  the  court  to  charge  the  jury, 
that  if  the  plaintiffs  had  no  notice,  at  the  time  the  deed  was 
executed,  that  the  property  conveyed  therein  was  the  prop- 
erty of  the  wife,  and  she  stood  by  at  the  time  and  did  not 
give  them  notice  of  the  fact,  but  joined  her  husband  in 
making  the  deed,  then  she  is  estopped  from  afterwards  set- 
ting up  her  title  to  the  property.  There  was  no  error  in 
refusing  this  request,  in  view  of  the  evidence  in  the  record, 
that  the  plaintiffs'  agent,  who  was  present  and  a  subscribing 
witness  to  the  deed  and  bond,  had  notice  that  Mrs.  Wim- 
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berly  claimed  the  property  as  belonging  to  her.  Notice  to 
the  agent  of  any  matter  connected  with  his  agency  is  notice 
to  the  principal.     Code,  §2200. 

The  court  charged  the  jury  as  follows :  "  Saulsbury,  Res- 
pess  &  Co.  bring  an  action  of  trover  for  the  recovery  of  cer- 
tain mules  described  in  this  suit  from  A.  P.  Wimberly. 
They  claim  that  the  property  belongs  to  them,  and  that  they 
have  a  right  to  recover  it  upon  a  deed  which  was  made  by 
A.  P.  Wimberly  and  his  wife,  E.  M.  Wimberly,  to  them, 
and  that,  by  virtue  of  that  deed,  they  are  the  true  owners, 
and  entitled  to  the  property  itself,  or  its  value. 

'^  The  defendant,  in  reply,  says  that  the  mules  belong  to 
Mrs.  Wimberly,  are  her  individual  property,  and  not  the 
property  of  A.  P.  Wimberly,  and  that  they  belonged  to  her 
at  the  time  of  the  execution  of  the  deed.  They  further 
say,  that  the  deed  was  made  to  pay  a  debt  contracted  by  the 
husband,  A.  P.  Wimberly,  and  upon  which  E.  M.  Wimberly, 
the  wife,  was  in  no  way  liable.  For*  these  reasons,  the  de- 
fendant claims  that  the  plaintiffs  are  not  entitled  to  recover. 
The  execution  of  the  deed  is  not  denied.  The  first  ques- 
tion, therefore,  for  you  to  settle  is,  whether  the  property 
was,  in  fact,  the  property  of  A.  P.  Wimberly,  or  the  prop- 
erty of  his  wife,  at  the  time  the  deed  was  ipade.  If  it  were 
the  property  of  Wimberly,  then  the  deed,  with  the  consent 
of  the  wife  thereto,  would  carry  the  title  into  the  plaintiffs, 
and  they  would  be  entitled  to  recover  it. 

"  The  next  questions  are,  was  the  property  Mrs.  Wimber- 
ly's  ?  If  so,  what  was  the  consideration  for  the  deed  ?  The 
defendant  says  it  was  hers,  and  that  the  consideration  was 
the  payment  of  a  debt  contracted  by,  and  due  from,  Wim- 
berly. If  you  find  that  the  property  was  hers,  and  that 
this  deed  was  made  to  satisfy  a  debt  of  his,  then,  under  the 
law,  it  would  be  absolutely  void,  and  plaintiffs  could  not 
recover  under  it; 

"  A  wife  cannot  bind  her  separate  estate  by  any  contract 
of  suretyship,  nor  by  any  assumption  of  the  debts  of  her 
husband,  and  any  sale  of  her  separate  estate,  made  to  a  cred- 
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itor  of  her  husband  in  extinguishment  of  his  debts,  is  abso- 
lutely void. 

"  Plaintiflfe'  counsel  insist,  first,  that  the  property  was  Wim- 
berly's,  but  that  even  if  you  should  find  it  to  have  been 
hers,  that  if  she  stood  by  and  permitted  the  sale  by  her 
husband  to  be  made,  and  signed  the  deed  with  him  without 
setting  up  her  title,  then  she  was  estopped  ever  afterwards 
from  asserting  it. 

"  The  law  makes  no  such  qualification,  and  if  you  find  that 
the  property  was  hers  at  the  time,  and  this  deed  was  given 
to  settle  a  debt  of  her  husband's,  she  is  not  estopped  from 
setting  up  the  title  to  it  as  hers.  She  is  protected  by  law 
from  extinguishing,  in  this  way,  a  debt  of  her  husband's, 
and  a  deed  made  by  her,  under  such  circumstances,  has  no 
binding  effect  upon  her.  If  the  property  were  hers,  the 
transaction  is  void ;  if  it  were  Wimberly's,  that  is  a  differ- 
ent case,  and  the  plaintiffs  would  be  entitled  to  it.  To 
estop  her  on  the  ground  claimed  by  the  plaintiffs,  it  ought 
to  appear  that  she  knew  that  they  were  acting  under  the 
belief,  when  the  deed  was  made,  that  the  property  was  his. 
Some  notice  to  her  would  be  necessary  before  she  would  be 
estopped,  that  they  were  dealing  with  Wimberly  under  the 
opinion  that  this  property  was  his  property  alone,  and  not 
hers.  If  there  were  evidence  to  sliow  you  that  she  was  in- 
formed of  the  fact,  that  they  were  dealing  with  Wimberly 
for  his  own  property,  and  not  as  hers,  then  the  question  of 
estoppel  might  be  considered,  but  there  is  no  such  evidence. 

"  Now  then,  if  you  believe  that  this  property  was  Mrs. 
Wimberly's,  that  the  title  was  hers  at  the  date  of  the  deed, 
and  you  further  believe  it  was  given  for  the  purpose  of  ex- 
tinguishing a  debt  of  her  husband,  the  court  charges  you 
that  the  deed  is  void,  and  that  the  plaintiffs  cannot  recover. 
But  if,  on  the  other  hand,'  the  testimony  shows  that  the 
property  belonged  to  Wimberly,  then  he  had  a  right  to 
deed  it,  and  if  she  signed  as  an  evidence  of  her  consent,  the 
plaintiffs'  right  is  perfect,  and  they  are  entitled  to  recover." 

To  this  charge,  as  given,  the  plaintiffs  excepted,  and  al- 
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leged  the  same  to  be  error,  without  specifying  wliat  par- 
ticular part  thereof  was  erroneous.  The  exception  to  the 
entire  charge  is  too  general  to  be  considered  by  this  court. 
If  the  plaintiffs  in  error  were  unable  to  discover  errors  in 
the  charge  of  the  court,  and  distinctly  point  out  and  allege 
the  same  in  their  bill  of  exceptions,  it  cannot  be  expected 
that  this  court  will  do  so  for  them — if,  indeed,  there  are 
any  errors  in  it.  See  4th  rule  of  the  supreme  court,  and 
Smith  vs.  Atwood,  14  Ga.  Rep.,  604 ;  57  Ga.  Rep.,  450. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Thompson  m.  Fbagin. 

g2\  \.  h.  motion  for  a  new  trial  on  newly  discovered  testimony,  must  be 

122  Jill  supported  by  affidavits  of  some  sort  that  the  alleged  newly  discov- 

ered evidence  is  true. 

2.  A  sale  of  all  his  landed  estate  made  by  husband  to  wife  will  convey 
title,  if  bona  fide  and  for  value,  against  creditors  and  all  the  world; 
but  if  not  bona  fide,  but  made  with  intent  to  hinder  or  delay  or  de- 
fraud creditors,  said  intent  being  known  to  the  wife,  such  a  sale, 
though  evidenced  by  a  deed  executed  afterwards  with  all  the  form- 
alities of  a  legal  conveyance  of  land,  is  void  as  against  such  credi- 
tors, especially  if  payment  of  full  value  is  questionable  under  the 
evidence. 

8.  Transactions  between  husband  and  wife,  where  creditors  are  likely 
to  suffer,  should  be  scanned  closely  to  test  the  good  faith  of  the  par- 
ties. 

4  Where  exception  is  taken  to  the  charge  of  the  court  by  excepting 
to  long  paragraphs  thereof,  involving  several  distinct  issues  of  law, 
the  particular  error  must  be  pointed  out  specifically,  or  such  excep- 
tion will  not  be  considered,  unless  the  entire  paragraph  be  erroneous. 

5.  The  same  principle  will  be  applied  to  an  exception  to  the  whole 
charge,  unless,  as  a  whole,  it  be  erroneous. 

6,  The  verdict  is  supported  by  the  evidence  and  sustained  by  law,  and 
the  presiding  judge  did  not  abuse  his  discretion  in  overruling  the 
motion  for  a  new  trial  on  that  ground. 

New  trial.  Husband  and  wife.  Fraud.  Debtor  and 
creditor.  Practice  in  the  Supreme  Court.  Before  Judge 
Crawford.    Harris  Superior  Court.     April  Term,  1877. 


Reported  in  the  opinion. 
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A.  A.  DoziEB ;  James  M.  Moblby,  for  plaintifE  in  error. 
Peabodt  &  Bbannon,  for  defendant. 
Jackson,  Judge. 

Mrs.  Feagin  held  a  jadgmert  against  the  husband  of  Mrs. 
Thompson,  which  was  levied  on  certain  lands  in  his  posses- 
sion, to  which  the  wife  claimed  title.  On  the  trial,  the  jury 
found  the  property  subject,  with  ten  per  cent,  damages, 
because  the  claim  was,  in  their  opinion,  interposed  for  de- 
lay only. 

Mrs.  Thompson  moved  for  a  new  trial  on  the  grounds  of 
newly  discovered  evidence,  three  errors  in  the  charge  6f  the 
court,  and  because  the  verdict  was  contrary  to  law  and 
against  the  decided  weight  of  the  evidence.  It  was  refused, 
and  she*  excepted. 

1.  There  is  nothing  in  the  ground  that  new  evidence  has 
been  discovered,  it  being  verified  by  no  aflSdavit  of  any  wit- 
ness, and  neither  the  party  nor  her  counsel  having  filed  any 
affidavit  of  its  truth,  or  of  their  ignorance  of  the  alleged 
new  fact  at  the  time  of  the  trial. 

2.  The  first  assignment  of  error  is  to  the  charge  contained 
in  the  third  paragraph  thereof,  which  is  as  follows : 

"  Mrs.  Feagin  denies,  however,  that  there  was  any  valua- 
ble consideration  at  all  paid,  and  insists,  also,  that  the  sale, 
if  made,  was  not  bona  fde^  but  made  with  the  intent  to 
defraud  the  creditors  of  Thompson,  which  intent  was 
known  to  Mrs.  Thompson,  and.  therefore,  she  being 
a  creditor,  it  was  void  as  to  her.  She  further  says  that  it 
was  done  to  delay  her  and  other  creditors  in  the  collection 
of  their  debts,  and  that  this  intention  was  known  to  Mrs. 
Thompson.  If  the  testimony  shows  this  to  be  the  truth, 
then  the  title,  whilst  it  might  be  good  as  between  Thomp- 
son and  wife,  it  would  not  be  good  as  against  creditors,  and 
the  land  would  be  subject." 

We  see  no  error  in  this  charge,  under  the  facts  of  this 
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case,  and  read  in  the  light  of  the  context  of  the  charge  com- 
plained of.  The  court  had  just  instructed  the  jury  that  if 
Mrs.  Thompson  bought  the  land  from  her  husband,  honafide 
and  for  a  valuable  consideration,  whether  such  consideration 
consisted  of  antecedent  indebtedness  from  him  to  her,  or  of 
cash  paid,  then  the  land  was  not  subject ;  and  then  went  on 
to  say  that  Mrs.  Feagin  denied  this,  both  as  to  the  value  of 
the  consideration  and  the  good  faith  of  the  transaction ;  that 
full  value  was  not  paid,  and  good  faith  was  not  shown,  but  the 
truth  was  that  the  thing  was  done  to  defraud  and  delay  the 
creditors  of  the  husband  ;  and  the  judge  told  the  jury  if  they 
believed  this  to  be  the  truth,  and  Mrs.Thompson  knew  it,  then 
the  land  was  subject,  having  just  before  told  them  that  if  she 
bought  for  value,  and  knew  nothing  of  intent  to  defraud  or 
delay,  then  it  was  not  subject.  Mrs.  Thompson  held  under 
her  husband,  her  deed  was  from  him,  and  the  issue  was  this : 
was  that  deed  for  value,  and  made  in  good  faith,  or  was  it 
got  up  with  intent  to  defraud  or  delay  creditors  ?  The  charge 
seems  to  us  fully  in  accordance  with  sections  1952  and  1953 
of  the  Code,  construed  together. 

3.  The  next  paragraph  complained  of  is  the  6tli,  which 
is  as  follows:  "Transactions  between  husband  and  wife, 
whereby  creditors  are  likely  to  suffer,  are  always  to  be 
scanned  closely  to  test  the  bona  fides  of  the  parties." 

The  principle  thus  announced  has  been  ruled  by  this 
court  in  language  almost  identical  with  that  employed  in 
the  paragraph  excepted  to. 

4.  The  next  paragraph  excepted  to  is  the  9th,  which  is  as 
follows : 

"  You  may  look  to  the  fact  that  the  law  requires  deeds  to 
be  recorded,  and  the  time  when,  and  if  the  testimony  shows 
that  the  deed  from  Thompson  to  his  wife  was  made  Septem- 
ber 2,  1874,  or  any  other  time,  then,  when  was  it  recorded. 
You  may  look  at  the  date  of  the  judgment,  the  time  of  the 
sale,  if  made,  as  well  as  to  the  time  when  Mrs.  Thompson 
gave  notice  of  her  title  by  having  it  put  on  record,  and  if 
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not  within  twelve  months,  has  she  satisfactorily  explained 
notice.  When  you  shall  have  reviewed  the  evidence,  and 
applied  the  law  as  given  you  in  charge,  you  will  say  by  your 
verdict  whether  the  land  is  subject  to  the Jl.  fa. ;  and  if  you  so 
find,  then  so  say ;  but  if  you  find  it  not  subject,  then  so  say." 

This  whole  paragraph  is  excepted  to  as  one  error.  It  is 
not  specified  wherein  this  error  is.  What  part  is  wrong  ? 
Some  of  it  certainly  is,  undisputably,  law ;  and,  as  the  whole 
cannot  be  pronounced  erroneous,  under  the  rulings  of  this 
court — reaflirmed  at  this  term  in  the  case  of  Savlahury^ 
Respess  dh  Co.  vs.  WimberVy^  not  yet  reported — this  court 
will  not  hunt  up  errors  in  a  charge  which  are  not  specially 
pointed  out  by  the  party  complaining  of  error.  For  myself, 
I  see  no  error  in  any  of  it.  There  is  some  confusion  about 
explaining  notice,  but,  evidently,  the  intention-of  the  judge 
was  to  say,  and,  fairly  construed,  he  did  say,  that  failure  to 
record  a  deed  for  more  than  twelve  months  was  a  suspicious 
circumstance  which  might  be  explained — that,  on  its  face,  it 
looked  bad,  as  it  withheld  notice  by  record  of  this  transac- 
tion between  husband  and  wife ;  and  yet  the  jury  should 
look  and  see  whether  this  failure  to  give  record-notice  of 
the  transaction  was  satisfactorily  explained.  The  whole 
court,  however,  put  the  overruling  this  exception  upon 
the  ground  that  the  error  is  not  specified,  there  being 
some  difference  of  opinion  in  respect  to  the  propriety  of 
the  use  of  the  language  that  the  law  requires  deeds  to  be 
recorded,  my  brethren  thinking  it  would  have  been  better 
to  say* "  authorizes  "  instead  of  "  requires  "  ;  while  1  think 
that  the  law  does  require  it^  especially  in  transactions  be- 
tween man  and  wife,  where  there  is  no  change  of  possession, 
and  no  notice,  therefore,  to  the  public  of  any  change  of  title 
until  the  deed  is  recorded. 

5.  The  next  exception  is  to  the  charge,  as  a  whole,  with- 
out specifying  particulars  or  even  long  paragraphs;  and, 
of  course,  we  cannot  consider  that. 

It  will  be  proper  to  say,  that  the  grounds  for  new  trial 
in  the  motion  therefor,  are  not  verified  by  the  court,  and. 
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therefore,  we  have  taken,  in  lieu  of  what  is  set  out  in  those 
grounds  as  the  sum  of  what  the  judge  charged,  the  para- 
graphs of  the  charge  excepted  to,  and  given  bj  the  judge 
himself  in  the  bill  of  exceptions. 

6^  It  remains  to  consider  whether  the  verdict  is  against 
the  law  of  the  case,  and  the  decided  weight  of  the  evi- 
dence. 

The  sum  of  the  testimony  is,  that  plaintiff's  note  was 
made  in  July,  1874;  that  the  deed  from  Thompson  to  his 
wife  was  made  in  September,  1874,  and  not  recorded  until 
August,  1876;  that  suit  was  brought  on  the  note  on  the 
20th  of  September,  1875,  and  judgment  obtained  thereon  on 
the  10th  of  April,  1876;  that  the  trade  between  husband 
and  wife  was  made  in  the  early  part  of  1874,  though  the 
deed  was  not  made  until  September  of  that  year  ;  that  the 
deed  was  made  and  executed  in  Columbus,  in  an  attorney's 
office,  in  the  absence  of  the  wife,  and  no  money  paid  at  the 
time,  and,  of  course,  no  delivery  to  her,  as  she  was  not 
there,  nor  to  any  one  for  her ;  that  she  inherited  an  estate 
from  her  father  in  money,  and  received,  in  installments, 
from  time  to  time,  divers  sums,  amounting,  up  to  the  time 
plaintiff  sued  Thompson,  to  some  seventeen  hundred  dollars, 
after  suit,  and  before  judgment,  something  over  $800.00,  and 
after  plaintiff 's  judgment  nearly  $1,400.00 ;  that  not  a  dollar 
of  tliis  money  had  been  received  from  her  father's  estate 
at  the  time  that  the  trade  between  her  and  her  husband  was 
made,  and  the  deed  executed  by  him  to  her,  the  first  pay- 
ment from  the  estate  to  her  being  made  on  28th  of  ]!>ecem- 
ber,  1874;  that  her  father,  before  his  death,  had  bought  one 
of  the  lots — No.  81 — ^for  her  with  twelve  hundred  dollars 
advanced  for  that  purpose ;  but  upon  this  lot,  on  this  proof, 
plaintiff  dismissed  the  levy,  though  the  deed  was  made  to 
the  husband ;  that  the  consideration  of  the  deed  from 
Thompson  to  wife  was,  on  its  face,  six  thousand  dollars; 
that  this  was  paid  by  Mrs.  Thompson,  in  three  notes  of  two 
thousand  dollars  each,  the  first  of  which  was  canceled  at 
once,  on  account  of  the  payment  for  lot  81,  and  its  rent,  and 
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the  part  over  was  credited  on  another  note  (but  no  particular 
sum  was  named  as  so  credited  by  Mrs.  Thompson,  wlio  testi- 
fied to  the  above  facts  about  lot  81),  and  that  the  balance  due 
on  the  other  notes  was  paid  as  she  got  it  from  her  father's 
estate ;  she  also  testified  that  when  the  deed  was  made,  she 
knew  nothing  of  the  debt  of  her  husband  to  Mrs.  Feagin ; 
she  also  said  that  the  notes  were  all  paid  off  with  the  money 
she  got  from  the  estate  by  the  1st  of  January,  1876,  except 
about  $400.00,  rent  for  1875,  and  that  she  had  no  other 
money  except  this  and  rent  of  lot  81 ;  she  made  no  expla- 
nation in  regard  to  not  recording  the  deed,  but  Thompson 
said  that  he  thought  it  was  recorded,  but  Mrs.  Thompson, 
after  diligent  search,  found  it  in  a  trunk  among  her  own 
papers,  and  then  he  took  it  for  her  to  the  clerk's  oflSce,  in 
August,  1876,  and  had  it  recorded.  The  tax  books  showed 
that  the  property  was  given  in  as  Thompson's  oton,  by  him, 
in  1875,  but  as  agent  of  his  wife  in  1876.  Thompson  also 
testified  that  he  had  paid  most  of  the  money  to  debts,  and 
he  also  testified  that  all  was  paid  by  the  1st  of  January, 
1876,  and  that  his  wife  had  no  money  except  that  received 
from  her  father's  estate. 

We  cannot  say,  from  this  evidence,  which  we  have  set  out 
very  fully,  that  the  verdict  is  against  the  decided  weight 
thereof,  and  that  the  jury  first,  and  the  presiding  judge 
afterwards,  were  wrong  in  the  conclusion  to  which  they 
came.  It  is  true  that  Mr.  and  Mrs.  Thompson  both  testified 
that  the  trade  was  fair,  and  not  made  to  defraud  or  delay 
anybody,  and  that  the  whole  of  the  purchase  money  was 
paid  before  the  judgment  of  Mrs.  Feagin,  to-wit :  by  the  1st 
of  J;muary,  1876 ;  but  that  is  impossible,  from  the  dates  and 
figures  ;  for  she  did  not  get  money  enough  to  pay  them  by 
that  time — some  fourteen  hundred  dollars  of  it  being  received 
in  the  year  1876,  after  the  judgment  was  obtained ;  and  al- 
though Mrs.  Thompson  may  have  known  nothing  of  the 
debt,  when  she  traded  in  1874,  she  was  bound  to  know  of 
the  suit  in  1875,  and  the  judgment  in  1876.    The  jury  seem 
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to  have  based  their  conclusion  on  the  facts  and  figures  of 
the  case. 

A  debtor  sold  to  his  wife  all  he  possessed  of  visible 
property,  early  in  1 874 ;  he  gave  this  note  in  July  as  evi- 
dence of  his  debt  to  this  plaintiff ;  he  executed  a  deed  to  his 
wife  in  September  thereafter ;  it  was  not  recorded  until 
August,  1876,  after  judgment  had  gone  against  him  on  the 
debt ;  more  than  enough  money  to  pay  the  judgment  was 
paid  by  the  wife  to  him  after  the  judgment,  for  she  did  not 
have  it  to  pay  before ;  three  promissory  notes,  for  $2,000.00 
each,  were  made  by  him  to  his  wife ;  one  is  no  sooner  made 
than  it  was  marked  paid,  or  canceled,  because  of  fonner 
indebtedness  for  lot  81,  and  its  rents.  These  circumstances 
authorized  the  jury  to  conchide  that  the  transaction  was 
gotten  up  to  hinder,  delay  and  defraud  this  creditor ;  that 
it  was  not  bona  ^de  /  that  it  is  questionable  whether  full 
value  was  paid,  to  say  the  least ;  and  that,  ex  cequo  et  bo7iOj 
this  debt,  contracted  on  the  credit  of  this  land  as  the  hus- 
band's property,  ought  to  be  paid  out  of  it  in  preference  to 
a  title  of  the  wife,  kept  secret  from  all  the  world,  the  hus- 
band having  remained  in  possession  all  the  while — the  deed 
not  being  executed  at  all  for  months,  and,  when  executed, 
not  being  spread  upon  record,  but  the  husband,  up  to  the 
time  he  was  sued,  still  claiming  the  title,  and  swearing  that 
the  land  was  his,  by  giving  it  in  for  taxes  as  his  own 
property. 

Judgment  affirmed. 

60     8B 
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60     88  [This  case  was  aigaed  at  the  last  term  and  the  decision  reserved.] 

0119  181 

60    8B<  !•  That  some  of  the  jurors  who  found  an  indictment,  regular  on  its 

^^  ^1  face,  were  not  regularly  sununoned  and  empaneled,  is  matter  for 

plea,  not  for  demurrer. 

2 .  Where  an  indictment  for  burglary,  in  one  count,  alleged  the  larceny 

by  the  defendant  from  the  house  broken  and  entered,  of  goods  to  the 

value  of  $150.00,  two  offenses  are  charged,  viz:  burglary  and  larceny 


Williams  et  al.  vs.   The  State  of  Georgia. 
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from  the  house  of  more  than  $00.00,  and  after  verdict  of  guilty  of 
the  latter,  the  judgment  will  not  be  arrested,  although  the  indict- 
ment might  have  been  held  bad  on  special  demurrer. 
8.  The  verdict  is  contrary  neither  to  the  law  nor  the  evidence. 

Criminal  law.  Practice  in  the  Superior  Court.  New 
trial.  Before  Judge  Tompkins.  Chatham  Superior  Court. 
November  Term,  1876. 

Eeported  in  the  opinion. 

R.  D.  WalkeBj  Jr.,  by  brief,  for  plaintiffs  in  error. 

A.  B.  Smffh,  solicitor  general ;  W.  G.  Cuaelton,  for  the 
state. 

Waknee,  Chief  Justice. 

The  defendants  were  indicted  for  the  offense  of  "  burglary 
in  the  night,"  and  charged  with  breaking  and  entering  the 
store-house  of  Pauleen  &  Co.,  with  intent  to  commit  a  lar- 
ceny, and  one  box  of  cigars,  three  rolls  of  cloth,  and  other 
specified  articles,  of  the  value  of  $150.00,  then  and  there 
being  found,  did  wrongfully,  feloniously  and  fraudulently 
take  and  carry  away,  with  intent  to  steal  the  same.  On 
being  arraigned,  the  defendants  demurred  to  the  indictment, 
on  the  ground  that  it  was  found  by  an  illegal  grand  jury, 
that  only  thirteen  of  the  original  panel  who  were  sum- 
moned appeared  at  the  court,  when  the  presiding  judge 
ordered  the  panel  to  be  filled  up  by  transferring  those  who 
had  been  summoned  as  petit  jurors  to  act  as  grand  jurors. 
The  court  overruled  the  demurrer,  and  defendants  excepted. 
On  the  trial  of  the  case,  the  jury  found  the  following  ver- 
dict :  We,  the  jury,  find  the  defendants  guilty  of  larceny 
from  the  house  exceeding  fifty  dollars."  The  defendants 
made  a  motion  in  arrest  of  judgment,  on  the  ground  that 
the  jury  found  a  special  verdict  for  an  offense  not  charged 
in  the  indictment,  to  which  they  had  pleaded  and  on  which 
they  had  been  tried.  The  defendants  also  made  a  motion  for 
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a  new  trial,  on  the  grounds  therein  stated,  both  of  which 
motions  were  overruled  by  the  court,  and  the  defendants 
excepted. 

1.  The  demurrer  to  the  indictment  was  properly  over- 
ruled. The  objection  to  the  grand  jurors  who  found  the 
bill  of  indictment  did  not  appear  on  the  face  thereof,  and, 
if  a  valid  objection,  should  have  been  taken  advantage  of  by 
plea  instead  of  a  demurrer. 

2.  The  indictment  in  this  case  practically  charges  the  de- 
fendants with  two  felonious  offenses  in  the  same  count,  in- 
stead of  charging  the  offenses  in  two  separate  counts,  to- wit : 
burglary  in  the  night,  and  larceny  from  the  house,  and  the 
jury  found  the  defendants  guilty  of  the  lowest  grade  of  the 
two  felonies  charged  in  that  count  in  the  indictment ;  and 
the  question  is,  whether  the  judgment  should  be  arrested, 
after  verdict,  for  that  reason.  In  our  judgment,  it  should 
not,  although  the  indictment  might  have  been  held  bad  on 
special  demurrer,  if  taken  at  the  proper  time. 

3.  The  judge  certifies  that  the  grounds  in  the  motion  for 
new  trial  are  not  true.  There  is  sufficient  evidence  in  the 
record  to  support  the  verdict,  therefore  it  is  not  contrary  to 
law  or  the  evidence. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Paris  et  al.  vs,  Moe,  administrator. 


112  iS  ^'  ^^^^^  *  negotiable  promissory  note,  due  sixty  days  after  date,  and 

indorsed  by  the  payee  in  blank,  is  put  in  suit  by  a  third  person,  the 

production  of  the  note  by  the  plaintiff  at  the  trial  is  prifna  facie  evi- 
dence that  he  acquired  it  for  value  before  maturity,  and  without 
notice  of  any  fact  going  to  defeat  its  collection.  As  against  him, 
payment  made  to  the  payee  will  not  be  a  defense  without  showing 
that  the  payee  had  possession  of  the  note  at  the  time,  or  was  then  the 
owner  of  it,  or  for  some  other  reason  had  a  right  to  receive  the 
money. 

2.  Generally,  payment  made  to  an  agent  who  has  parted  with  posses- 
sion of  the  security  to  his  principal,  is  no  discharge. 

3.  Where  two  witnesses,  testifying  in  behalf  of  the  defendant,  differ 
materially  in  their  accounts  of  the  manner  and  circumstances  of  a 
payment,  and  the  discrepancy  is  unexplained,  the  jury  may  decline 
to  credit  them. 
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Negotiable  instrn  merits.  Payment.  Principal  and  agent. 
New  trial.  Evidence.  Before  Judge  McCdtohen,  Dade 
Superior  Court.     March  Term,  1S77. 

Moe,  as  administrator  of  Nicklin,  brought  complaint  on 
the  following  note : 

^*  $800.00.  ^^CuATfANOOGA,   Julj  80,  1867. 

Sixty  days  after  date  we  promise  to  pay  to  tlie  order  of 
A.  F.  Dunleavy,  agent  S.  W.  N.,  three  hundred  dollars,  for 
value  received,  with  interest  from  date. 

"Signed:  P.  W.  Harris, 

Thomas  Blanchard. 
R.  M.  Paris, 
R  H.  Tatum." 

Indoi-sed :  "  A.  F.  Dunleavy,  Agent.'' 

Only  two  of  the  makers,  to-wit :  Paris  and  Tatum,  were 
served.     They  pleaded  payment. 

Plaintiff  introduced  the  note  sued  on  and  the  evidence  of 
E.  D.  Graham,  Esq.,  counselor  at  law,  who  testified  that  he 
received  the  note  for  collection,  by  mail,  from  the  plaintiff's 
intestate. 

Defendants  introduced  the  following  evidence  : 

Thomas  Blanchard  testified  as  follows :  Paid  Mr.  Corry, 
one  of  the  firm  of  Crutchfield,  Dunleavy  <fe  Co.,  something 
over  $300.00  in  Chattanooga,  sometime  in  the  year  1867 ; 
made  this  payment  with  the  understanding  that  it  was  to  be 
credited  on  the  note  sued  on  ;  the  money  was  paid  in  the 
presence  of  George  Harris,  Jr.,  in  the  house  of  Crutchfield, 
Dunleavy  &  Co.,  with  the  understanding  that  it  was  the  full 
amount  due  on  the  note ;  witness  was  in  a  hurry,  and  left  the 
matter  with  Harris. 

George  W.  Harris,  Jr.,  testified  as  follows :  The  money  for 
which  the  note  was  given  was  borrowed  by  his  father, 
George  W.  Harris.  Sometime  in  the  summer  of  1867,  wit- 
ness paid  to  A.  F.  Dunleavy,  agent  of  S.  W.  N.,  between 
$800.00  and  $850.00 ;  this  payment  was  made  for  his  father 
on  the  note;  thinks  it  was  all  that  was  due  thereon;  paid 
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the  money  at  Orutchfield's  office,  in  Chattanooga ;  is  under 
the  impression  that  the  note  was  delivered  to  him  and  placed 
among  his  father's  papers ;  Dunleavy  was  acting  as  the  agent 
of  S.W.N. 

The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  because  the  verdict  was  without  evidence  to 
support  it. 

The  motion  was  overruled,  and  the  defendant  excepted. 

J.  E.  Shumate,  by  brief^  for  plaintiffs  in  error. 
No  appearance  for  defendant. 
Bleckley,  Judge. 

1.  The  possession  of  the  note  by  the  plaintiff,  and  its  pro- 
duction at  the  trial,  the  note  being  negotiable,  and  indorsed 
in  blank  by  the  payee,  -wasj^rima  facie  evidence  of  owner- 
ship, and  of  purchase  for  value,  before  maturity,  and  with- 
out notice  of  any  defense.  Payment  made  to  the  payee 
would  be  no  discharge  unless  the  payee  had  possession  of 
the  note  at  the  time,  or  was  then  the  owner  of  it,  or,  for  some 
other  reason,  had  a  right  to  receive  the  money.  The  bur- 
den of  proving  his  right  or  authority  must  rest  on  tlie  de- 
fendants. 

2.  The  payee  was  an  agent,  and  though  payment  may  have 
been  made  to  him,  if  it  was  done  after  he  parted  with  pos- 
session of  the  note,  and  while  the  note  was  in  the  hands  of  his 
principal,  there  would,  as  a  general  rule,  be  no  discharge. 
54  Ga.,  52;  53/*.,  618. 

3.  The  two  witnesses  who  gave  an  account  of  the  circum- 
stances and  manner  of  payment,  were  both  introduced  by 
the  defendants,  and  they  differed  materially.  Why  they 
differed  was  wholly  unexplained.  The  jury  could  decline 
to  credit  either  of  them. 

Judgment  affirmed. 
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Waring  vs.  The  Mayor  and  Aldermen  of  the  City  of      ^to©  ^ 

Savannah.  iw»« 

[This  ca*e  was  argned  at  the  la«t  term  and  the  decision  reserved.] 

1.  The  fifth  paragraph  of  the  fourth  section  of  the  third  article  of  the 
constitution  of  1868,  Code,  ^5056,  has  no  reference  to  ordinances 
passed  by  municipal  authorities. 

2.  Property  may  be  exempted  from  taxation  by  municipal  authorities. 

3.  Gross  earnings  of  merchants  and  others,  and  interest  on  bonds,  notes, 
etc..  etc.,  need  not  be  taj^ed  at  the  same  rate  as  real  estate. 

4.  Income  is  not  property  in  the  sense  of  paragraph  xxvii,  article  I 
of  the  constitution  of  1868. 

Blkcklit,  Judge,  concurred  dvbitante. 

Constitutional  law.  Municipal  corporations.  Tax.  Be- 
fore Judge  Tompkins.  Chatham  Superior  Court.  May 
Term,  1877. 

Reported  in  the  opinion. 

L.  H.  deMontmollin  ;  N.  J.  Hammond,  for  plaintiff  in 
error. 

Jackson,  Lawton  &  Basinger,  for  defendants. 

Jackson,  Judge. 

This  was  an  affidavit  of  illegality  to  a  tax  execution,  issued 
by  the  authorities  of  the  city  of  Savannah,  made  before  the 
mayor  and  council  of  the  city,  and  overruled  by  them  in 
council  assembled.  The  case  was  carried  by  certiorari  to 
the  superior  court  of  Chatham  county,  which  court  affirmed 
the  judgment  of  the  city  tribunal,  and  Waring  excepted 
and  brings  the  case  before  us. 

The  following  arc  the  grounds  of  illegality  set  out  in  the 
affidavit : 

Firstly.  Because  the  mayor  and  aldermen  of  the  city  of 
Savannah,  in  passing  the  tax  ordinance  for  said  city,  for  the 
year  eighteen  hundred  and  seventy-five,  and  to   enforce 
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which  said  Jl.  fa.  has  been  issued  and  levied  as  afore- 
said, violated  the  provisions  of  the  fifth  paragraph  of  the 
fourth  section  of  the  third  article  of  the  constitution  of 
Georgia,  inasmuch  as  said  so-called  ordinance  refers  to  more 
than  one  subject  matter,  to-wit:  the  raising  of  revenue 
for  said  city  and  the  compensation  to  be  paid  certain  offi- 
cials of  said  city  therein  named.  Wherefore  it  is  void,  and 
no  taxes  can  be  collected  from  petitioner  thereunder. 

Secondly.  Because  the  said  mayor  and  aldermen  of  the 
city  of  Savannah,  in  passing  said  so-called  ordinance,  entitled 
"  An  ordinance  to  assess  and  levy  taxes  and  raise  revenue 
for  the  city  of  Savannah ;  to  fix  the  salaries  and  compensa- 
tion of  certain  officers  and  employees  of  said  city,  etc.,  for 
the  year  1875,"  did  intentionally  omit  to  impose  any  tax 
whatever  upon  several  million  dollars'  worth  of  property 
located  within  said  city,  declared  to  be  taxable  under  the 
laws  of  Georgia,  consisting,  in  part,  of  stocks  in  railroad 
and  other  corporations,  and  liable  to  contribute  its  proper 
proportion  of  taxes  towards  the  support  of  the  government 
of  said  city,  and,  to  that  extent,  have  illegally  increased  the 
burden  of  taxation  upon  petitioner's  property  (real  estate), 
while  giving  no  proportionate  advantage  or  benefit  over 
those  whose  property  is  thus  illegally  exempted  by  reason  • 
of  the  failure  to  mention  and  tax  the  same  in  and  by  said 
so-called  ordinance,  and  have  thereby  relieved  petitioner 
from  any  legal  obligation  to  pay  taxes  under  the  provisions 
of  said  so-called  ordinance  upon  said  real  estate  in  said  city. 

Thirdly.  Because  the  said  mayor  and  aldermen  aforesaid 
have,  in  and  by  said  so-called  ordinance,  adopted  a  different 
rule  for  the  ascertainment  of  the  taxes  to  be  paid  by  the 
real  property  of  petitioner  f ron)  that  adopted  for  the  ascer- 
tainment of  taxes  upon  bonds,  judgments  and  certain  other 
personal  property  therein  specified,  in  this,  to-wit :  while 
real  estate  is  taxed  at  the  rate  of  two  and  one-quarter  ^^r 
centum  per  annum,  ad  valorem^  the  tax  on  bonds,  notes, 
etc.,  is  regulated  by  the  amount  of  interest  received  thereon, 
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upon  which  interest  so  received  a  tax  of  one  per  centum  is 
assessed.  Wherefore  petitioner  claims  the  said  tax  of  two 
and  one-quarter  per  centum  on  real  estate,  the  said  ^.  /a., 
with  proceedings  thereunder,  to  be  illegal. 

Fourthly.  Because,  while  the  law  of  Georgia  only  author- 
ized the  exemption  of  fifty  dollars'  worth  of  household  and 
kitchen  furniture,  the  said  mayor  and  aldennen  of  the  city 
of  Savannah  have  attempted  throughout  the  year  eighteen 
hundred  and  seventy  five,  by  said  so-called  ordinance,  to  ex- 
empt three  hundred  dollars'  worth  of  property  from  taxa- 
tion, which  exemption  this  petitioner  here  charges  to  be 
illegal,  and  alleges  that  said  so-called  ordinance  is  void  by 
reason  thereof. 

Fifthly.  Because  the  said  mayor  and  aldermen  of  the  city 
of  Savannah,  in  and  by  said  so-called  ordinance,  have  de- 
liberately attempted  to  make  petitioner  bear  more  than  his 
proper  proportion  of  the  public  burden,  (which  is  common, 
and  should  be  borne  by  all  classes  and  property  alike,)  by 
making  illegal  exemptions  from  taxation,  and  unreasonable 
and  illegal  discriminations  in  favor  of  other  classes  of  prop- 
erty in  said  so-called  ordinance  mentioned,  and  against  the 
real  estate  of  petitioner,  all  of  which  will  appear  by  refer- 
ence to  said  so-called  ordinance.  Wherefore  petitioner  says 
said  so-called  ordinance  and  Ji.  fa.  are  illegal. 

Sixthly.  Because  the  said  mayor  and  aldermen  of  the  city 
of  Savannah,  in  and  by  said  so-called  ordinance,  passed  in 
council  on  December  30,  1874,  entitled  ''  An  ordinance  to 
raise  revenue  for  the  city  of  Savannah,  etc.,  for  the  year 
1875,"  and  to  enforce  which  said  fi,  fa,  was  issued  and 
levied,  have  only  imposed  a  tax  of  one^^  centum  j>er  an- 
num upon  the  gross  earnings  of  banks  and  bankers  in  said 
city,  and  upon  interest  on  notes,  judgments,  etc.,  and  upon 
commissions  or  income  derived  from  certain  kinds  of  busi- 
ness specified  in  the  fifth  section  of  said  so-called  ordinance, 
for  the  year  1875,  all  of  which  are  taxable  property  under 
the  laws  of  Georgia,  while  taxing,  under  the  same  so-called 
ordinance,  and  for  the  same  period  of  time,  petitioner's  real 
estate  at  the  rate  of  two  and  one-quarter  per  centum  per 
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annuin  ad  valoreniy  which  discrimination  petitioner  avers 
is  in  violation  of  the  twenty-seventh  paragrapli  of  the  first 
article  of  the  constitution  of  Georgia.  Wherefore  said  so- 
called  ordinance,  and  the  Ji,  fa,  to  enforce  the  same,  are 
illegal. 

It  will  be  seen  that  these  grounds,  when  analyzed  and  re- 
duced to  the  fewest  number  of  propositions,  amount  to  four : 
First,  that  the  ordinance  is  void  in  that  it  contains  two  sub- 
jects matter ;  secondly,  that  it  exempted  certain  property 
from  taxation  ;  thirdly,  that  it  taxed  real  estate  2J  per  cent., 
and  interest  on  bonds,  notes,  judgments,  etc.,  and  the  gross 
earnings  of  banks  it  only  taxed  one  per  cent. ;  and,  fourthly, 
that  it  taxed  incomes  only  one  per  cent.,  while  taxing  realty 
2i  per  cent. 

1.  In  respect  to  the  first  ground,  we  think  that  the  pro- 
vision in  the  constitution  in  respect  to  the  title  of  acts,  and 
the  subjects  matter  thereof,  have  no  application  to  the  ordi- 
nances of  cities.  The  words  of  the  constitution  of  1868 
confine  these  requirements  to  the  legislature,  and  the  evi- 
dent meaning  restricts  them  to  that  body,  and  laws  passed 
by  that  body.  It  would  astonish  the  framers  thereof,  as 
well  as  upturn  ninety-nine  hundredths  of  the  ordinances  of 
our  municipal  legislatures,  to  give  the  article  the  construc- 
tion desired  by  plaintiflE  in  error.     Code,  §5056. 

2.  The  second  ground  is  ruled  in  the  case  of  the  Mayor 
and  Council  of  Athens  vs.  Long^  54  Ga,^  330.  It  was 
there  held  that  that  corporation  could  exempt  some  prop- 
erty from  any  tax  at  all,  and  the  two  charters  are  alike. 

3.  The  third  objection  to  the  ordinance  is  that  it  taxes 
realty  in  the  city  two  and  a  quarter  per  cent.,  while  it  taxed 
the  interest  on  bonds,  etc.,  only  one  per  cent. 

By  examining  the  ordinance  it  will  be  seen  that  in  the 
former  case  the  tax-payer  is  to  return  his  property  within 
ten  days  of  the  1st  of  January,  and  what  property  in  real 
estate  he  owned  at  that  time  ;  while,  in  the  case  of  the  in- 
terest and  gross  earnings,  etc.,  the  return  is  to  be  made  quar- 
terly, and  it  is  to  embrace,  not  what  the  tax-payer  had  on 
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hand  at  the  time  he  made  the  return,  but  what  he  had  re- 
ceived during  the  quarter.  So  that  it  might  be  doubtful 
which  tax  was  the  heavier ;  at  all  events,  it  would  require 
long  and  deep  cyphering  to  ascertain  precisely  how  much 
tax  real  estate  should  pay  to  make  it  equal  to  the  tax  upon 
gross  earnings,  interest  on  bonds,  etc.,  etc.,  made  during  the 
entire  year.  In  the  case  of  real  estate,  the  owner  is  only 
taxed  on  what  he  held  on  the  1st  of  Januarv ;  in  the  case 
of  interest,  gross  earnings,  etc.,  etc.,  the  tax  is  on  all  he  made 
during  the  whole  year.     It  is  not  easy  to  equalize  the  two. 

As  ruled  by  this  court  in  the  Athens  case,  "  it  is  impossi- 
ble that  taxes  shall  be  absolutely  equal,  and  if  there  ^e  no 
constitutional  rule,  the  discretion  to  determine  the  objects 
and  the  mode  of  taxation  must  necessarily  be  left  with  that 
branch  of  .the  government  to  which  the  people  have  en- 
trusted the  power  to  tax." 

Our  constitution,  at  the  date  of  this  ordinance,  declared 
that  "  taxes  shall  be  ad  valorem  only  and  uniform  on  all 
species  of  property  taxed." 

This  clause  admits  of  two  constructions,  one,  that  aU 
propet'ty  taxed  must  be  taxed  uniformly,  at  the  same  rate ; 
the  other,  that  each  species  must  bear  the  same  rate.  All 
must  be  ad  vdlm*em\  but  one  species  may  be  at  one  rate, 
and  another  at  another  rat^. 

From  the  language  of  Judge  McCay,  who  was  in  the  con- 
vention that  framed  the  constitution  of  1868,  in  the  Athens 
case,  it  would  seem  that  he  construed  it  to  mean  that "  upon 
whatever  property  a  tax  is  laid,  the  same  shall  be  by  one 
uniform  rate,  according  to  its  value."  Such  is  hie  language, 
and  by  leaving  out  the  word  "  spedes^^^  so  as  to  have  made 
the  sentence  not  read  "  upon  whatever  species  of  property," 
etc.,  it  would  seem  that  his  meaning  was  plain. 

So  the  language  of  Chief  Justice  Warner  in  the  Augusta 
case,  47  Oa.^  562,  seems  equally  strong,  if  not  stronger ; 
and  yet  the  Chief  Justice  meant  that  each  species  of  prop- 
erty should  be  taxed  the  same  rate.  And,  by  an  examina- 
tion of  those  cases,  it  will  be  seen  that  the  tax  complained 
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of  was  all  a  tax  on  personal  property — capital  employed 
differently.  So  that  the  ruling  in  that  case  really  is,  that  the 
tax  upon  capital — strictly  so  called — invested  in  banks,  can- 
not be  greater  than  that  invested  in  bonds,  notes,  etc.,  etc. 

The  word  "  species  "  must  mean  something  in  the  con- 
stitution. Code,  §5019.  Otherwise  the  framers  of  that  in- 
strument would  have  probably  said,  ^'  a7id  uniform  on  all 
property  taxed,"  instead  of  "  and  unifonn  on  all  species  of 
property  taxed."  The  true  interpretation  of  the  clause  is 
doubtful,  and  in  case  of  doubt  it  is,  perhaps,  best,  as  we 
cannot  ascertain  the  precise  inequality  in  this  case,  to  give 
the  benefit  of  the  doubt  to  the  taxing  power.  Especially, 
as  the  Chief  Justice,  who  delivered  the  opinion  in  the  Au- 
gusta case,  informs  us  that  such  was  his  constniction  and 
meaning  in  that  case ;  and  his  language  seems  to  me  to  be 
stronger  than  that  of  Judge  McCay  in  the  Athens  case,  who 
may  have  spoken  in  view  of  the  facts  of  that  case,  and  who 
may  have  held  the  same  view.  Indeed,  the  principle  ruled 
in  the  Athens  case  breaks  up  the  ad  valorem  and  uniform 
system,  if  it  be  construed  to  be  applicable  to  all  property. 
For,  if  one  species  of  property  can  be  left  out  and  not  taxed 
at  all,  what  reason  can  there  be  for  it  to  be  taxed  less  than 
another  species ;  or  rather,  what  right  has  the  tax-payer  on 
a  different  species  of  property  to  complain  of  a  less  tax  on 
another  species,  when  the  tax-makers  could  have  left  out 
that  species  altogether,  and  taxed  it  nothing?  It  is  better 
for  him  that  the  other  species  should  be  taxed  a  little  than 
not  at  all ;  so  that  when  the  court  decided  that  a  municipal 
corporation  might  leave  untaxed  one  species  of  property, 
it  shut  the  mouth  of  tax-payers  on  other  species  to  complain 
of  a  less  tax  than  they  paid  on  their  property.  In  other 
words,  if  the  corporation  of  Savannah  could  have  left  out 
altogether  the  tax  on  the  interest  on  bonds,  etc.,  and  on 
gross  earnings,  etc.,  how  can  the  plaintiff  in  error  complain 
that  it  did  tax  these  things,  even  though  it  did  not  tax  them 
as  much  as  it  did  his  real  estate  ? 
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Bnt  suppose  we  should  hold  that  the  tax  should  be  uni- 
form— at  the  same  rate — on  the  bonds,  etc.,  as  on  real  estate ; 
how  shall  we  equalize  it  ?  Shall  we  say  that  Mr.  Waring 
shall  pay  less,  or  that  the  bonds  shall  pay  more  ?  Have  we 
power  to  do  the  latter?  Clearly  not.  We  are  not  the  tax- 
ing power.  If  we  undertake  the  former,  how  shall  we  go 
about  it  ?  By  what  rule  can  we  calculate  the  right  tax  on 
the  business  of  people,  their  gross  earnings,  the  interest  they 
realize  from  notes,  bonds,  etc.,  etc.,  so  as  to  ascertain  what 
they  pay  ad  valorem^  and  pronounce  Mr.  Waring's  tax  good 
and  valid  up  to  that  point,  and  illegal  beyond  it  ?  Has  he 
himself  paid  what  he  admits  is  legal  and  right  ?  Surely  that 
ought  to  be  paid  before  he  stops  the  collection  of  the  re- 
mainder. 

It  seems  to  us  that  this  record  would  involve  us  in  inex- 
tricable trouble — to  determine  how  much  he  ought  to  pay — 
if  we  adopted  the  construction  of  the  constitution  asked  for 
by  the  plaintiff  in  error,  and  that  it  could  not  be  calculated 
with  tolerable  accuracy. 

But  are  gross  earnings  and  interest,  coming  in  from  any 
source,  labor,  capital,  investment  of  any  sort,  money  loaned — 
are  these  things  property  in  the  sense  of  the  constitution, 
and  to  be  taxed  as  real,  genuine  property — such  as  real  estate 
and  personal  effects,-— or  are  these  really  income?  Cer- 
tainly the  gross  earnings  of  a  laboring  man  are  nothing  but 
his  income ;  so,  it  would  seem,  the  earnings  of  a  salaried 
officer  are  income ;  and,  so,  the  income  from  capital  em- 
ployed in  a  bank,  or  railroad,  or  manufactory,  would  seem  to 
be  income  only.  The  net  income,  after  expenses  are  paid, 
becomes  property  when  invested,  or  if  it  be  money  lying  in 
a  bank,  or  locked  up  at  home.  But,  to  call  it  property  when 
it  is  all  consumed  as  fast  as  it  arises — agoing  on  the  back,  or  in 
the  stomach,  or  in  carriages  and  horses  (which  are  taxed),  or 
in  travel  and  frolic — to  call  such  income,  so  used,  property, 
would  seem  to  be  a  perversion  of  terms. 
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4.  So  that,  perhaps,  the  true  question  is  this  :  is  income 
property,  in  the  sense  of  the  constitution,  and  must  it  be 
taxed  at  the  same  rate  as  other  property  ? 

It  seems  to  us  that  it  is  not  property,  and  it  has  been  held 
not  to  be  since  the  Hartridge  case,  in  8  Ga.,  23.  The 
legislature  has  taxed  it  differently  from  property  from  that 
day  to  this :  Code,  §§799,  804,  4847,  acts  of  1868,  1869, 
1871-2,  etc.,  etc.,  down  to  this  day.  The  fact  is,  property 
is  a  tree ;  income  is  the  fruit :  labor  is  a  tree ;  income,  the 
fruit ;  capital,  the  tree ;  income,  the  fruit.  The  fruit,  if  not 
consumed  as  fast  as  it  ripens,  will  germinate  from  the  seed 
which  it  encloses,  and  will  produce  other  trees,  and  grow 
into  more  property ;  but  so  long  as  it  is  fruit  merely,  and 
plucked  to  eat,  and  consumed  in  the  eating,  it  is  no  tree,  and 
will  produce  itself  no  fruit. 

In  view  of  this  whole  record,  it  is  not  plainly  made  to 
appear  to  us  that  the  court  below  erred  in  sustaining  this 
ordinance  of  the  city  of  Savannah,  as  within  the  constitu- 
tional po Wei's  conferred  upon  it,  and  the  judgment  is,  there- 
fore, aflSrmed. 


DeSVERGERS  vs.  EjiUGEB. 
[This  case  was  ai^ed  at  the  last  term  and  the  declHlon  reserved.] 

Upon  the  hearing  of  the  writ  of  cerUoran,  if  the  rights  of  the  parties 
depend  upon  the  determination  of  disputed  facts,  the  court  should 
not  pass  final  judgment,  but  should  remand  the  case  for  a  new  trial. 

Certiorari,  Practice  in  the  Superior  Court.  Before 
Judge  Tompkins.  Chatham  Superior  Court.  February 
Term,  1877. 

JReported  in  the  decision. 

RuFus  E.  Lestek,  for  plaintiff  in  error. 

R.  R.  Richards,  by  brief,  for  defendant. 
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Warner,  Chief  Ju8tice. 

This  case  came  before  the  court  below  on  a  writ  of  cer- 
tiorari,  in  whicli  the  petitioner  therefor  complained  of  error 
having  been  committed  by  the  county  commissioners  of 
Chatham  county,  on  the  trial  of  an  application  for  the  re- 
moval of  obstructions  to  a  private  way  on  Liberty  island, 
as  provided  by  the  734th  section  of  the  Code.  On  the  trial 
of  the  case  before  the  commissionere,  they  found  in  favor 
of  Desvergers,  the  complaining  party,  and  against  Kruger, 
who,  it  was  alleged,  had  obstructed  the  private  way,  or  road, 
leading  from  the  north  to  the  south  side  of  the  island. 
Kruger  sued  out  a  writ  of  certiorari^  and  the  proceedings 
had  before  the  commissioners  were  brought  up  to  the  supe- 
rior court  for  review.  The  court,  after  considering  the 
same,  ordered  and  adjudged  that  the  finding  of  the  commis- 
sioners should  be  reversed,  and  further  ordered  and  adjudged 
that  the  defendant  in  certiaraH  had  no  right  of  way  over 
the  land  of  the  plaintiff  in  certioraHy  as  claimed  by  him, 
and  found  in  his  favor  by  the  commissioners.  Whereupon 
the  defendant  in  certiorari  excepted. 

It  appears  from  the  record  in  the  case,  that  the  questions 
involved  at  the  trial  thereof  were,  whether  there  was  any  road 
or  private  way  leading  from  the  landing  on  the  north  side 
to  the  south  side  of  Liberty  island,  and  if  there  was,  whether 
it  had  been  used  by  the  defendant  in  certiorari  and  those 
under  whom  he  claimed  continuously  or  whether  its  use 
had  been  abandoned  by  the  defendant  and  those  under  whom 
he  claimed,  for  such  a  length  of  time  as  would  give  to  the 
plaintiff  in  certioraid  a  prescriptive  title  to  the  land  over 
which  the  road  passed,  and  thus  bar  the  defendant's  right  to 
use  the  same  as  a  private  road  ?  Upon  these  several  points 
in  the  case  there  was  a  great  deal  of  evidence  on  both  sides, 
which  was  conflicting,  and  the  finding  of  the  commission- 
ers from  that  evidence  was  in  favor  of  the  defendant  in 
certiorari^  and  there  is  quite  suflScient  evidence  in  the  record 
to  support  that  finding,  as  there  would  have  been  if  the 
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couimissioners  had  found  in  favor  of  the  plaintifE  in  certio- 
rari; but  they  chose  to  believe  the  witnesses  of  the  defend- 
ant in  certiorari^  as  they  had  the  right  to  do,  instead  of 
those  of  the  plaintiflE  in  certiorari.  The  legal  rights  of  the 
parties  depended  on  the  facts  of  the  case,  and  the  commis- 
sioners found  the  facts  under  the  evidence  to  be  in  favor 
of  the  defendant  in  certiorari.  Whilst  we  will  not  inter- 
fere to  control  the  discretion  of  the  court  in  reversing  the 
judgment  of  the  commissioners  and  granting  a  new  trial, 
when  the  evidence  was  as  conflicting  as  in  the  present  case, 
still  we  are  constrained  to  declare  by  our  judgment,  that 
this  is  not  such  a  case  in  which  there  is  no  question  of  fact 
involved  as  would  have  authorized  the  court,  under  the 
4067th  section  of  the  Code,  to  make  a  final  decision  of  it 
without  sending  it  back  to  the  tribunal  below  for  a  new 
trial.  Inasmuch  as  the  commissioners  found  the  facts  in 
favor  of  the  defendant  in  certioran,  it  would  seem  that  he 
should  have  been  entitled  to  a  final  judgment  thereon  instead 
of  the  plaintiff  in  certiorari,  against  whom  the  commissioners 
found,  under  the  evidence  in  the  record.  We,  therefore, 
reverse  that  part  of  the  judgment  of  the  court  below  which 
ordered  and  adjudged  *'that  the  defendant  in  certiorari  had 
no  right  of  way  over  the  land  of  the  plaintiff  in  certiorari, 
as  claimed  by  him  and  found  in  his  favor  by  the  commis- 
sioners," and  direct  that  a  new  trial  in  the  case  be  had,  inas- 
much as  the  court,  in  the  exercise  of  its  discretion,  reversed 
the  judgment  of  the  commissioners. 

Let  the  judgment  of  the  court  below  be  reversed. 


Nelson  vs.  Bonner,  guardian. 

In  view  of  the  rule  touching  incomplete  contracts,  laid  down  by  this 
court  in  this  same  case  on  a  former  writ  of  error,  there  was  no 
error  in  granting  a  new  trial  on  the  evidence  contained  in  the 
record. 

New  trial.    Before  Judge  Pate.    Twiggs  Superior  Court. 
September  Term,  1877. 
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Upon  the  second  trial  of  this  case,  the  jury  again  found 
in  favor  of  the  security,  Nelson.  The  court,  on  motion  of 
plaintiff,  ordered  a  new  trial,  and  Nelson  excepted.  See 
same  case  in  57  Ga.  liep,^  433.  Any  further  report  is 
unnecessary. 

John  Rutherford  ;  S.  Hall,  for  plaintiff  in  error. 

WnrrTLE  &  WnrrTLE ;  R.  F.  Lyon  ;  G.  W.  Gustin,  for 
defendant. 

Bleckley,  Judge. 

This  case,  on  a  former  writ  of  error,  is  reported  in  57  Oa,^ 
433.  According  to  the  evidence,  Woodall  was  not  entrusted 
by  Bonner  with  any  message  to  Nelson,  nor  did  he  deliver 
any,  as  purporting  to  come  through  him  from  Bonner.  Nel- 
son made  no  inquiry  as  to  what  Bonner  had  said,  or  as  to  what 
he  desired.  In  signing  the  note  and  entrusting  Woodall 
with  it  for  delivery,  Nelson  named  no  condition.  He  merely 
inquired  if  the  old  note  had  been  taken  up ;  and  Woodall 
promised  that  he  would  take  it  up  before  delivering  the  new 
one.  Nelson  did  not  ask  if  Reynolds  was  to  sign.  He  saw 
that  he  had  not  signed.  If  he  expected  the  signature  of 
Reynolds,  why  did  he  not  show  as  much  concern  about  that 
as  about  taking  up  the  old  note?  Woodall  acted  as  if  he 
understood  that  Nelson  was  willing  to  be  the  sole  surety. 
He  went  to  Bonner  and  offered  the  note  in  its  then  condi- 
tion. Why  did  he  so  act  if  he  did  not  think  it  was  con- 
sistent vrith  the  expectation  of  Nelson  ? 

The  presiding  judge  committed  no  error  in  granting  a  new 
trial.  On  the  facts  in  evidence,  Woodall  had  authority  to 
deliver  the  note,  and  Nelson  was  bound.  Such  is  the  true 
law  of  the  transaction. 

Judgment  affirmed. 


Digitized  by 


Google 


104  SUPREME  COUET  OF  GEORGIA. 

Dart,  trustee,  va  Mayhew  &  Co. 

Dart,  trustee,  vs.  Mayhew  &  Co. 

[Thie  case  was  ar^ed  at  the  last  term  and  the  decision  resented.] 

Creditors  furnishing  money  to  saw-mills  have  no  lien  thereon  under 
the  acts  of  1868  and  1873,  and  the  Code,  section  19^5;  and  the  judg- 
ment foreclosing  the  same  should  have  been  vacated  and  set  aside 
on  proper  motion  made  therefor. 

Lien.  Judgments.  Before  Judge  Harris.  Glynn  Su- 
perior Court.     June  Term,  1877. 

Reported  in  the  opinion. 

W.  J.  Williams,  by  Hoke  Smfth,  for  plaintiff  in  error. 

Goodyear  &  Harris,  for  defendants. 

Jackson,  Judge. 

This  was  a  motion  made  by  Dart,  as  trustee  for  divers 
cestui  qui  trusts,  to  set  aside  a  judgment  foreclosing  a  lien 
upon  a  steam  saw-mill.  The  lien  w^  for  money  loaned 
and  advanced  to  purchase  provisions  and  timber  for  the  use 
of  the  saw-mill ;  and  one  of  the  questions  made  is  whether, 
under  the  act  of  1868,  (Code,  §1985,)  the  creditors  who 
loaned  the  money  have  any  lien  upon  the  saw-mill.  Other 
questions  are  made  touching  the  mode  of  foreclosure,  and 
the  power  of  the  trustee  so  to  contract  as  to  give  a  lien,  but 
the  view  which  we  take  of  the  point  under  consideration 
dispenses  with  the  necessity  of  ruling  the  others,  as  it  con- 
trols the  case. 

By  an  examination  of  the  various  sections  of  our  Code,  it 
will  be  seen  that  section  1978,  which  gives  a  lien  to  factors, 
merchants,  etc.,  etc.,  upon  crops  for  advances,  is  the  only 
section  in  which  the  word  '^  mofiey^^  occurs.  The  other 
sections  giving  other  liens  leave  out  that  word,  and  confine 
the  lien  to  articles  actually  furnished,  or  to  labor  rendered, 
or  something  of  the  sort.     The  section  which  codifies  the 
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act  of  1868,  page  135,  is  in  these  words :  "  All  persons  furn- 
ishing saw-mills  with  timber,  logs,  provisions,  or  any  other 
thing  necessary  to  carry  on  the  work  of  saw-mills,  shall  have 
liens  on  said  mills  and  their  products." 

These  lien  laws  are  all  derogatory  to  common  right ;  they 
all  give  an  immediate  and  harsh  remedy,  and  are  all  to  be 
construed  strictly. 

While,  therefore,  money  is  necessary,  in  one  sense,  to 
carry  on  the  work  of  a  saw-mill,  by  buying  the  things  nec- 
essary for  that  work,  still  it  is  not  primarily  the  thing  neces- 
sary. It  buys  what  is  used  to  carry  it  on  from  others.  The 
people  who  actually  furnish  tlie  timber,  or  provisions,  or 
other  things  necessary,  have  the  lien  ;  the  money-lender  does 
not.  If  it  had  been  the  intention  of  the  legislature  to  give 
such  a  lien,  money  would  have  been  included  under  its  own 
name,  and  not  under  the  general  words,  "  or  any  other  thing 
necessary."  The  fact  that  **  monei/  "  is  expressly  mentioned 
in  section  1978,  in  regard  to  factors  and  merchants'  liens  on 
crops,  and  left  out  of  §1985,  in  the  case  of  saw-mills,  strength- 
ens tins  position ;  and  the  position  becomes  still  stronger 
when  we  note  the  additional  fact  that  "  other  articles  of  ne- 
cessity'^'* are  words  used  in  §1978,  though  "  money  "  be  in  the 
section,  just  as  "any  other  thing  necessary"  are  used  in 
section  1985. 

In  49  Ga,y  604,  it  was  held  that  an  attorney's  fee,  though 
stipulated  for  in  the  lien,  could  not  be  collected,  though 
that  was  a  factor's  lien,  and  the  suit  was  on  the  note  and 
not  to  foreclose  the  lien  ;  and  though  "  money "  had  then 
been  included  in  the  liens  of  factors — so  strictly  have  these 
acts  been  construed. 

This  view  is  strengthened  still  more  when  we  remember 
that  the  act  of  1866,  which  first  gave  a  lien  to  factors,  etc., 
etc.,  did  not  have  the  word  "  money "  in  it,  (see  Irwin's 
Code,  §1977,  and  acts  of  1866,  p.  141) ;  and  when  the  act  of 
1873  was  passed,  embracing  most  of  the  liens  created  by 
law,  the  lien  of  factors  etc.,  on  growing  crops  and  the 
saw-mill  liens  included,  the  word  "  money "  was  added  to 
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the  factoids'  lien  on  crops,  and  left  out  of  the  provision  on 
saw-mills  still.  See  acts  of  1873,  p.  42.  And  there  is  little 
doubt,  perhaps,  that  this  addition  of  the  word  "  money " 
to  the  lien  of  factors  for  advances  was  superinduced  by 
the  decision  of  this  court  in  Saulsbury,  Hespess  cfe  Co.j 
V8,  Edson  and  others^  in  47  Ga.^  617.  However  that  may 
be,  the  cases,  three  of  them,  last  cited  from  the  47  Ga.^ 
rule  this  case.  There  it  was  held  that  "  the  lien  given  by 
the  act  of  1866  to  merchants  and  factors  upon  growing  crops 
for  provisions  and  commercial  manures  furnished,  does  not 
extend  to  a  case  where  a  lien  is  claimed  for  money  advanced, 
with  which  the  planter  is  to  purchase  provisions  and  com- 
mercial supplies ;  and  a  note  given  for  money,  which  upon 
its  face  recites  that  the  money  is  to  be  used  to  purchase  pro- 
visions, does  not  create  a  debt  securable  by  the  lien  pro- 
vided for  by  said  act."  The  court  there  says :  "  These  liens 
are  of  a  very  summary  character — hard  on  the  man  who 
gives  them,  and  very  partial  to  a  particular  class  of  creditors. 
We  are  not  disposed  to  extend  them  beyond  their  letter." 
The  principle  there  decided  rules  this  case. 

Inasmuch  as  the  court  below  overruled  the  motion  to  set 
aside  this  judgment  of  foreclosure  on  this  saw-mill  for 
money^  we  reverse  the  judgment  and  direct  that  the  judg- 
ment of  foreclosure  be  set  aside  and  annulled. 

Judgment  reversed.  * 


King  vs.  Pate. 


That  intestate  sold  certain  personalty  of  complainant,  agreeing  to  invest 
the  proceeds  in  a  home  for  her,  but,  instead,  bought  property  in  his 
own  name,  and  bis  administrator  has  disposed  thereof,  rendering 
identification  impossible,  gives  no  ground  for  equitable  relief.  Rem- 
edy at  law  complete. 

Equity.     Before  Judge  Harris.    Dooly  Superior  Court. 
September  Term,  1877. 

Eeported  in  the  decision. 
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J.  L.  Toole  ;  C.  C.  Duncan,  by  brief,  for  plaintiff  in 
error. 

S.  Hall  ;  J.  H.  Woodward  ;  W.  Iea  Brown,  for  de- 
fendant. 

Warner,  Chief  Justice. 

The  complainant  alleged  in  her  bill,  that  J.  A.  G.  King, 
the  defendant's  intestate,  on  the  14th  of  December,  1 866,  by 
her  permission,  sold  certain  personal  property  of  hers,  to  the 
amount  of  $322.85,  which  sum  she  allowed  him  to  keep,  with 
the  express  understanding  and  agreement,  that  he  would 
invest  the  same  in  a  home  for  complainant,  and  stock  to 
work  it,  in  the  county  of  Dooly,  which  he  failed  to  do,  but 
fraudulently  purchased  land  and  stock  with  it,  and  took  the 
title  thereto  in  his  own  name,  and  it  is  now  impossible  for 
her  to  trace  the  property  so  purchased  by  him  with  said 
fund ;  that  the  defendant,  as  administrator,  has  sold  all  the 
property  of  his  intestate;  wherefore  she  prays  that  he  may  be 
decreed  to  pay  to  her  the  said  $322.85,  with  the  lawful  in- 
terest due  thereon.  The  defendant  demurred  to  the  com- 
plainant's bill  for  want  of  equity,  which  was  sustained  by 
the  court,  and  the  complainant  excepted.  The  case  made 
by  the  complainant's  bill  shows  that  she  had  a  plain,  ade- 
quate, and  complete  remedy  in  a  court  of  law ;  therefore 
there  was  no  error  in  sustaining  the  defendant's  demurrer 
thereto. 

Let  the  judgment  of  the  court  below  be  afcmed. 

00  iotI 

'  93    7061 

EeEDY  V8.    BrUNNER   &    Co.  I*il8  287j 

1.  On  a  general  exception  to  the  whole  charge  of  the  court,  no  question 
arises  but  whether  the  whole  charge  is  erroneous. 

2.  Where  the  maker  of  a  promissory  note,  payable  to  a  certain  person 
or  bearer,  on  being  inquired  of  by  a  third  person  to  whom  the 
payee  had  offered,  after  its  dishonor,  to  sell  it,  answered  that  it  was 
all  right,  and  that  he  would  pay  it,  and  thereupon  the  purchase  was 
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made  and  the  price  paid,  the  maker  is  estopped  from  setting  up 
failure  or  want  of  consideration,  or  any  other  equity  existing  be- 
tween himself  and  the  payee,  to  an  action  brought  upon  the  note  by 
the  purchaser  or  his  privies. 

Practice  in  the  Supreme  Court.  Charge  of  Court.  New 
trial.  Estoppel.  Before  Judge  Crawford.  Talbot  Supe- 
rior Court.     March  Term,  1877. 

Brunner  &  Co.  brought  complaint  against  Reedy  on 
a  note  dated  February  6,  1874,  payable  three  days  after 
date  to  Thomas  Reedy  or  bearer,  for  $102.21.  The  de- 
fendant pleaded  the  general  issue — failure  and  want  of  con- 
sideration. 

The  material  facts  developed  by  the  testimony  are  stated 
in  the  opinion.  The  jury  found  for  the  plaintiffs.  The 
defendant  moved  for  a  new  trial,  because  the  verdict  was 
contrary  to  the  law  and  the  evidence.  The  motion  was 
overruled  and  he  excepted. 

Incorporated  in  the  bill  of  exceptions  is  the  entire  charge 
of  the  court.  Following  the  assignment  of  error  on  the 
overruling  the  motion  for  new  trial,  is  this  language  :  "  And 
defendant  also  excepts  to  the  charge  of  the  court,  and  assigns 
the  same  as  error."  ^ 

Marion  Bethune;  Hatcher  &  Goetchius,  by  W.  A. 
LriTLB,  for  plaintiff  in  error. 

Martin  &  Mumford,  by  brief,  for  defendants. 

Bleckley,  Judge. 

1.  The  Code  (section  4251)  requires  that  the  errors  alleged 
shall  be  plainly  specified.  Where  the  charge  of  the  court 
consists  of  numerous  propositions,  a  general  exception  to 
the  whole  charge  is  sustainable  only  where  the  entire  charge 
is  erroneous — where  the  charge  is  a  mass  of  error,  with  no 
leaven  of  truth.  This  has  been  ruled  several  times — 14 
Ga,,  404,  and  subsequent  cases.  Such  an  exception  makes 
the  single  question  whether  the  whole  charge  is  erroneous. 
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2.  If  the  jury  believed  the  testimony  most  favorable  to 
the  plaintiflEs  below  (and  they  evidently  did),  the  verdict 
was  correct  on  both  law  and  fact.  The  note  being  past  due, 
the  payee  offered  it  for  sale.  The  person  to  whom  it  was 
offered,  went  to  the  maker  and  inquired  concerning  it.  The 
maker  answered  that  it  was  all  right,  and  that  he  would  pay 
it.  Acting  upon  this  clear  and  explicit  answer,  the  indi- 
vidual to  whom  the  answer  was  made  purchased  the  note 
and  paid  value  for  it.  Under  him  the  plaintiffs  below 
afterwards  acquired  their  title  ;  so  the  record  clearly  indi- 
cates, though  the  fact  is  not  directly  stated.  The  jury  had 
data  before  them  from  which  they  could  infer  it.  The 
maker  of  the  note  is  estopped  from  using  the  defense  which 
he  now  sets  up.  He  cannot  use  it  against  the  person  who 
purchased  on  the  faith  of  his  statement,  nor  against  the 
privies  of  that  purchaser.  19  Wend.,  557 ;  21  /J.,  172  ;  10 
Gill  &  J.,  405  ;  5  How.  Miss.,  471 ;  18  Vt.,  371 ;  Works  on 
Estoppel,  generally. 

Judgment  afcmed. 


The  Mayor,  etc.,  op  Brunswick,  vs.  Fahm. 

[Tbi8  caM  was  argued  at  the  last  term  and  the  dedsioii  reserred.] 

The  clerk  and  treasurer  of  the  city  of  Brunswick  was  imprisoned  on 
charge  of  a  criminal  offense,  and  the  mayor  and  council  elected  an- 
other in  his  stead  for  the  balance  of  his  term.  The  grand  jury  found 
the  bill  of  indictment  true  against  him,  but  he  wm  acquitted  of  the 
crime  by  the  traverse  jury,  and  thereupon  sued  on  an  account  for 
the  remainder  of  his  annual  salary : 

Heid,  that  he  cannot  recover  the  salary  ;  but  if  wronged  by  anybody 
in  the  criminal  charge  and  its  consequences,  he  must  sue  for  the 
tort 

Criminal  law.  Contracts.  Municipal  corporations.  Be- 
fore Judge  Harris.  Glynn  Superior  Court.  November 
Adjourned  Term,  1876. 

Seported  in  the  opinion. 
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Mekshon  &  Smith,  for  plaintiflE  in  error. 
GooDTBAB  &  Harris,  for  defendant. 
Jackson,  Jndge. 

This  was  an  action  brought  by  Fahm  against  the  city  of 
Brunswick,  for  balance  of  wages  due  him  as  clerk  and 
treasurer  for  the  year  1875. 

Some  time  about  the  first  of  September,  1875,  Fahm  was 
indicted  at  the  prosecution  of  the  mayor  for  forgery,  and  a 
true  bill  was  found  against  him  in  November,  1 875.  In  the 
spring  of  1876,  he  was  acquitted  of  the  offense,  and  straight- 
way sued  the  city  for  the  unpaid  part  of  the  wages  for  the 
civil  or  municipal  year  1875.  He  recovered  a  verdict,  and 
the  city  moved  for  a  new  trial,  which  was  refused,  and  the 
city  excepted. 

It  appears  from  the  record  that  Fahm  was  elected  to  the 
office  for  the  year  beginning  19th  January,  1875,  and  end- 
ing 19th  January,  1876.  When  he  was  prosecuted  by  the 
mayor,  he  was  imprisoned  for  some  two  or  three  weeks,  and 
another  elected  in  his  stead  to  fill  the  office ;  and,  in  the 
view  we  all  take  of  the  case,  it  is  unnecessary  to  consider 
and  decide  but  one  question  made  in  the  motion  for  a  new 
trial,  and  that  is,  that  the  verdict  is  contrary  to  law. 

Fahm  had  no  right,  in  law,  to  recover  in  the  action  for 
his  salary,  because  the  mayor  and  council  had  the  right  to 
dispense  with  his  services,  and  to  elect  and  employ  another 
man  under  the  facts  disclosed  in  the  record. 

If  he  was  regularly  dismissed  by  the  council  after  trial, 
the  judgment,  not  having  been  taken  up  by  cet'tiorariy  con- 
cludes him,  as  decided  in  the  case  of  Queen  vs.  The  City 
of  AUcmtay  59th  Ga.^  318.  If  the  mayor  and  coun- 
cil dismissed  him  without  trial — merely  as  execu- 
tive and  not  judicial  officers — the  facts,  we  think,  make 
such  a  case  as  justified  them  in  so  dealing  with  him.  He 
was  put  in  jail  under  charge  of  a  penitentiary  offense;  the 
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evidence  was  strong  enough  to  induce  the  grand  jury  to  find 
a  true  bill  against  him,  and  the  municipal  government  was 
authorized  to  dispense  with  his  services  and  employ  another 
man.  He  was  afterwards  acquitted,  it  is  true ;  but  there 
was  probable  cause  to  support  the  act  of  the  municipality. 
The  city  government  must  go  on,  and  cannot  without  ofli- 
cers;  and  when  one  in  office  is  thrown  into  prison  and 
thereby  incapacitated  to  discharge  its  duties,  another  must 
be  elected,  and  this  is  what  the  council  did. 

So  that  Fahm  cannot  recover  his  salary.  If  he  was  ma- 
liciously prosecuted  and  falsely  imprisoned,  he  has  his  rem- 
edy for  the  tort  against  the  wrong-doers  whoever  they  may 
be,  and  must  seek  redress  in  that  way. 

We  reverse  the  judgment  and  direct  a  new  trial. 


Dover  vs.  Harbbll,  executor. 

Where  it  appears  from  the  clerk's  entry  on  the  bill  of  exceptions, 
that  it  was  filed  more  than  fifteen  days  after  it  had  been  certified, 
this  court  will  not  hear  aUunde  evidence  contradicting  or  explaining 
the  entry. 

Practice  in  the  Supreme  Court.    January  Term,  1878. 

Reported  in  the  decision. 

Arnold  &  Arnold  ;  W.  K.  Moore,  for  plaintiff  in  error. 

J.  A.  W.  Johnson  ;  Fain  &  Milner,  by  Z.  D.  Harrison, 
for  defendant. 

Warner,  Chief  Justice. 

When  this  case  was  called  for  a  hearing  in  this  court,  a 
motion  was  made  by  the  defendant  in  error  to  dismiss  it,  on 
the  ground  that  the  bill  of  exceptions  had  not  been  filed  in 
the  clerk's  oflSce  of  the  superior  court  within  the  time  pre- 
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scribed  by  the  statute.  It  appears  from  the  bill  of  excep- 
tions, that  it  was  signed  and  certified  by  the  judge  on  the 
25th  of  September,  1877,  and  service  acknowledged  thereon 
on  the  26th  of  September,  1877,  but  was  not  tiled  in  the 
clerk's  office  until  the  16th  of  October,  1877 — more  than 
fifteen  days  after  the  bill  of  exceptions  had  been  certified 
and  signed  by  the  judge  (to  wit :  twenty-one  days).  The 
plaintiff  in  error  asked  for  time  to  show  that  the  bill  of 
exceptions  had  been  handed  to  one  of  the  counsel  for  the 
defendant  in  error  to  be  filed  in  the  clerk's  office,  and  that 
it  was  his  fault  that  it  was  not  filed  in  time. 

This  court  has  uniformly  required,  from  its  first  organiza- 
tion, that  the  evidence  of  the  service  and  filing  of  the  bill  of 
exceptions  must  appear  on  the  bill  of  exceptions  itself  (which 
is  made,  by  statute,  the  writ  of  error  which  brings  the 
case  up  to  this  court),  and  has  steadily  refused  to  hear  evi- 
dence aliunde  the  record  in  relation  to  the  service  or  filing 
of  the  same.  If  the  rule  was  otherwise,  a  great  portion  of 
the  time  of  the  court  would  be  occupied  in  the  examination 
of  witnesses,  and  hearing  conflicting  evidence  upon  collateral 
questions  in  relation  to  the  conduct  of  the  parties  and  their 
counsel  in  bringing  cases  before  this  court.  The  only  wise 
and  safe  rule  is  to  adhere  to  the  well-established  practice  in 
such  cases,  as  we  now  do,  and  dismiss  the  plaintiff 's  writ  of 
error. 


(' S  i'*  Neal  vs.  Gordon. 

110    718 

1.  Judgment  being  rendered  in  attachment,  against  the  security  on 
replevy  bond,  jointly  with  the  principal,  and  the  attachment  being 
void  by  reason  of  a  fatal  defect  in  the  affidavit  apparent  on  the  face 
thereof,  the  judgment  will  be  arrested  as  to  the  security,  un  motion 
made  at  the  same  term  of  the  court,  notwithstanding  a  previous  mo- 
tion to  dismiss  the  attachment  for  the  same  cause,  had  been  made  by 
the  principal,  and  denied. 

2.  The  ground  of  attachment  must  be  sworn  to  positively,  and  the  lan- 
guage used  must  be  such  as  not  to  leave  it  doubtful  whether  this  requi- 
sition has  been  complied  with.    Affidavit  by  the  creditor's  attorney. 
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that,  "  to  the  best  of  his  knowledge  and  belief,"  the  indebtedness  er- 
ists,  and  that  the  debtor  resides  out  of  this  state,  is  ambiguous,  and 
therefore  insufficient  to  warrant  an  attachment  grounded  on  non- 
residence. 

Attachments.  Replevy  bond.  Principal  and  security. 
Judgments.  Before  Judge  McCutchen.  Catoosa  Superior 
Court.    August  Term,  1877. 

Attachment  was  sued  out  by  Neal  against  Gallaher,  based 
on  an  aflSdavit  as  set  forth  in  the  second  head-note.  A  levy 
was  made  and  the  property  replevied  by  Gordon's  becom- 
ing security.  When  the  case  was  called  a  motion  was  made 
to  dismiss  the  attachment  by  the  defendant  because  of  the 
insufficiency  of  the  affidavit.  It  was  overruled  and  the  case 
proceeded  to  trial.  The  plaintiff  recovered,  and  a  judgment 
was  rendered  against  the  defendant  and  the  security  on  the 
replevy  bond.  At  the  same  term  of  court  the  security  moved 
in  arrest  of  judgment,  upon  the  same  ground  previously  re- 
lied upon  by  the  defendant.  The  motion  was  sustained, 
and  the  plaintiff  excepted. 

W.  H.  Payne  ;  Shumate  &  Williamson,  for  plaintiff  in 
error. 

A.  H.  Gray  ;  R.  J.  McCamy,  by  brief,  for  defendant. 

Bleckley,  Judge. 

1.  The  security  on  replevy  bond  in  attachment,  has  no 
opportunity  to  defend  during  the  trial.  He  is  bound  by 
the  judgment,  if  the  judgment  is  legal ;  but  there  can  be 
no  legal  judgment  as  to  him  where  the  attachment  is  void. 
An  adverse  ruling,  made  on  the  motion  of  the  principal  to 
dismiss  the  attachment,  is  not  conclusive  upon  the  security. 
A  motion  by  the  latter  in  arrest  of  judgment  as  to  himself, 
will  be  entertained  if  made  at  the  same  term  of  the  court. 

2.  The  ground  of  attachment  must  be  sworn  to  positively, 
though  the  debt  may  be  sworn  to  in  a  more  qualified  man- 
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ner.  9  Ga.,  598.  The  language  used  in  the  affidavit  must 
be  such  as  not  to  leave  it  doubtful  whether  the  oath  is  posi- 
tive or  not.  The  requisite  of  positiveness  forbids  all  ambi- 
guity. What  is  ambiguous  is  not  positive.  An  affidavit 
by  the  creditor's  attorney,  that, "  to  the  best  of  his  knowl- 
edge and  belief,"  the  indebtedness  exists,  and  that  the  debtor 
resides  out  of  this  state,  is  ambiguous ;  for  the  phrase,  *'  to 
the  best  of  his  knowledge  and  belief,"  may  qualify  both 
propositions.  On  an  indictment  for  perjury,  the  affiant 
would  be  protected  as  to  either  proposition  by  the  qualify- 
ing words.  These  words  are  a  canopy  to  cover  him ;  and 
will  serve  for  shelter,  no  less  as  to  the  ground  of  attachment 
than  as  to  the  fact  and  the  amount  of  the  indebtedness. 
But  in  swearing  to  the  ground  of  attachment,  the  affiant 
must  expose  himself  fully.  He  must  commit  himself  abso- 
lutely.    The  judgment  was  properly  arrested. 

Cited  for  plaintiff  in  error :  Code,  §§3282-3 ;  36  Ga., 
89 ;  26  lb.,  514 ;  44  lb.,  454 ;  Code,  §4,  (paragraphs  1 
and  6). 

Cited  for  defendant  in  error:  Chitty's  Pleadings,  237; 
Stephen's  Pleadings,  378 ;  5  Conn.,  422 ;  9  Ga.,  598 ;  28 
lb.,  351;  54  /*.,  678;  53  /*.,  558;  52  lb.,  332;  48  lb., 
12;  44  lb.,  454;  18  lb.,  287;  19  lb.,  223;  30  lb.,  938; 
Code,  §204. 

Judgment  affirmed. 


60   n4 
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1 101  244  Brown  vs.  Driggers  et  al. 

^1  [This  case  was  ai|^ed  at  the  last  term  and  the  decision  resenred .] 

An  exemplification,  or  certified  copy  of  the  plat  of  homestead  and 
schedule  of  personalty,  set  apart  by  the  ordinary  and  approved  by 
him,  certified  by  the  clerk  of  the  superior  court  of  the  county  where 
the  same  are  recorded,  is  only  secondary  evidence  under  sections 
8816  and  8817  of  the  Code  ;  and  such  certified  copy  is  not  admissible 
in  evidence  until  the  original,  which  should  be  in  the  possession  of 
the  party  claiming  the  homestead,  is  accounted  for. 
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Evidence.  Homestead.  Before  Judge  Tompkins.  Bul- 
loch Superior  Court.    March  Term,  1877. 

Seported  in  the  opinion. 

A.  B.  Smtth  ;  R.  E.  Lestek,  for  plaintiff  in  error. 

P.  W.  Meldrim,  for  defenaants. 
Jackson,  Judge. 

This  was  a  bill  filed  by  Mrs.  Driggers  and  children,  to 
set  aside  a  deed  made  by  Mark  Driggers  and  wife  to  Brown, 
for  a  tract  of  land  alleged  to  be  the  homestead  of  the  family. 
The  defendant  answered  denying  that  the  homestead  was 
valid,  and  putting  in  issue  the  allegations  of  the  bill  in 
general. 

The  jury,  under  charge  of  the  court,  found  for  complain- 
ants ;  a  decree  was  entered  accordingly,  and  Brown  moved 
for  a  new  trial.  The  motion  was  overruled  and  he  ex- 
cepted. 

The  case  turns  on  a  single  point.  The  court  admitted  in 
evidence  a  certified  copy  of  the  plat  of  the  homestead  from 
the  clerk's  oflSce  of  the  superior  court  of  Bulloch  county, 
and  the  question  is,  was  it  properly  admitted  over  the  objec- 
tions of  the  defendant. 

That  depends,  in  our  judgment,  solely  upon  the  question 
whether  the  original  was  an  oflSce  paper,  or  the  private 
muniment  of  title  of  the  complainants.  If  it  was  an  oflSce 
paper  it  was  properly  admitted  without  the  application  to  the 
ordinary  and  without  the  other  papers  in  his  oflSce  ;  if  it  was 
a  private  paper  belonging  to  the  complainants  as  evidence  of 
their  title,  the  original  in  their  possession,  or  which  should 
be  in  their  possession,  is  the  better  and  higher  evidence, 
and  the  copy  record  is  not  admissible  until  that  original  is 
accounted  for. 

Section  3816  of  the  Code  is  in  these  words :  "  The  certifi- 
cate or  attestation  of  any  public  oflScer,  either  of  this  state 
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or  any  county  thereof,  shall  give  suflBcient  validity  or 
authenticity  to  any  copy,  or  transcript  of  any  record,  docu- 
ment, paper,  or  file,  or  other  matter  or  thing,  in  their  respec- 
tive offices,  or  pertaining  thereto,  to  admit  the  same  in  evi- 
dence in  any  court  of  this  state." 

The  next  section,  3817,  declares  that  "  such  exemplifica- 
tions shall  be  primary  evidence  as  to  all  records,  or  other 
things  required  by  law  to  remain  in  such  offices^  but  only 
secondary  evidence  of  such  documents  as,  by  law,  properly 
remain  in  possession  of  the  party." 

The  act  of  1877,  page  18,  makes  this  "record  or  certified 
transcript  of  the  same,  etc.,  competent  evidence  in  all  the 
courts  of  this  state  ",  but  whether  primary  or  secondary 
evidence  is  not  declared ;  so  that  whether  it  is  primary  or 
secondary  evidence  still  depends  on  the  sections  of  the  Code 
just  cited. 

There  is  no  law  which  requires  the  original  schedule  and 
plat,  marked  approved  by  the  ordinary,  to  remain  in  the 
office  of  the  clerk  of  the  superior  court ;  on  the  contrary,  it 
would  seem  to  be,  by  law,  appropriately  left  with  the  occu- 
pants of  the  homestead  as  their  title,  or  the  evidence  there- 
of, to  their  home,  and  the  articles  exempted  therein.  And 
such  we  learn  is  the  practice  in  the  courts  of  ordinary  and 
with  the  clerks  of  our  superior  courts.  The  record  does  not 
disclose  the  fact  that  the  original  was  destroyed,  or  lost,  or 
otherwise  unavailable,  so  as  tq  introduce  the  secondary 
evidence.  Without  such  proof  of  loss  or  destruction  of 
the  primary  evidence,  the  secondary  was  inadmissible. 
There  must  therefore  be  a  new  trial. 

Judgment  reversed. 


Killen  vs,  Compton  et  ah 


1.  A  defendant  in  ejectment,  on  filing  a  disclaimer  of  title  and  right 
iS    eisl  ^^  possession,  and  a  denial  of  actual  possessession.  is  not  entitled  to 

have  the  action  dismissed  as  to  him.    The  plaintiff  may  prove  that 
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he  was  in  actual  possession,  and  then  take  a  verdiot  on  the  disclaimer 
of  title. 

2.  The  effect  of  such  disclaimer  is  to  relieve  the  maker  from  future 
costs. 

8.  Where  a  declaration  in  ejectment  was  served  upon  one  to  whom  no 
process  was  directed,  he  did  not  thereby  become  a  party.  The  proper 
motion  as  to  him  was,  uot  to  dismiss  the  suit,  but  to  vacate  the  en- 
try of  service. 

4.  Even  though  errors  may  have  been  committed,  if  the  record  shows 
the  final  judgment  to  have  been  a  nonsuit,  which  was  not  objected 
to  by  the  defendant,  a  new  hearing  will  not  be  ordered  on  his  ex- 
ceptions to  rulings  made  in  the  progress  of  the  trial. 

Ejectment.  Practice  in  the  Superior  Court.  Process. 
Parties.  Practice  in  the  Supreme  Court.  Before  Judge 
KiDDoo.    Terrell  Superior  Court.    November  Term,  1877. 

Reported  in  the  decision. 

Samuel  D.  Ibvin,  for  plaintiff  in  error. 

J.  G.  Parks  ;  D.  A.  Vason  ;  Hoylb  &  Gubrrt,  for  de- 
fendants. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plain tife 
against  Kichard  Roe,  casual  ejector,  T.  N.  Killen,  ten- 
ant in  possession,  and  W.  S.  Holt,  president  of  the 
Southwestern  Railroad,  to  recover  the  possession  of 
a  lot  of  land  therein  described.  The  original  process 
only  required  the  defendant,  Killen,  as  the  tenant  in 
possession,  to  appear  at  court  and  answer  the  plaintiffs'  de- 
mand. This  process  was  served  on  the  defendant,  Killen, 
on  the  17th  of  April,  1876.  On  the  2d  of  May,  1876,  a 
copy  of  the  writ  was  served,  as  appears  by  the  sheriff's  re 
turn,  on  Wm.  S.  Holt,  president  Southwestern  Railroad 
Company.  The  defendant,  Killen,  filed  a  plea  under  oath, 
in  which  he  alleged  that  he  was  not,  at  the  commence- 
ment of  said  action,  and  had  not  been  for  twelve  months  pre- 
vious thereto,  the  tenant  in  possession  of  the  premises  sued 
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for,  and  disclaimed  title  and  right  to  the  possession  of  the 
same,  and  thereupon  moved  the  court  to  dismiss  the  plain- 
tiflEs'  action,  which  motion  the  court  overruled,  and  the  de- 
fendant excepted.  The  defendant  then  made  a  motion  to 
dismiss  the  motion  as  to  Holt,  on  the  ground  that  no  process 
had  been  issued  from  the  court  against  him,  which  motion 
the  court  overruled  on  the  groimd  that  he  was  not  a  party 
to  the  suit ;  but  how  far  he  would  be  bound  by  the  judg 
ment,  having  been  served  with  a  copy  of  the  writ,  was  an- 
other question  that  could  not  bo  considered  on  a  motion  to 
dismiss,  and  ordered  the  case  to  proceed,  whereupon  the  de- 
fendant excepted.  It  appears  from  the  record  of  the  case, 
that  in  the  further  progress  of  the  trial,  the  plaintiffs  were 
non-suited,  and  that  was  the  final  termination  of  it,  so  far 
as  it  appears  from  the  record  and  bill  of  exceptions  in  this 
case. 

1,  2.  There  was  no  error,  however,  in  refusing  to  dismiss 
the  plaintiffs'  action  as  to  Killen,  upon  his  disclaimer  of  title 
and  right  of  possession,  or  his  denial  of  possession.  The 
plaintiffs  had  the  right  to  prove  that  he  was  in  possession  of 
the  premises  sued  for,  notwithstanding  the  defendant's  de 
nial  of  that  fact  in  his  plea,  and  take  a  verdict  therefor  upon 
the  defendant's  disclaimer,  who  would  not  have  been  liable 
for  any  future  cost  after  the  filing  of  his  disclaimer.  Code, 
§3361. 

3.  The  court  did  not  err  in  refusing  to  dismiss  the  case  as 
to  Holt  for  the  reason  stated,  that  he  was  no  party,  not  hav- 
ing been  served  with  process  as  required  by  law.  The 
proper  motion  would  have  been  to  have  vacated  the  entry 
of  service  of  a  copy  of  the  writ  upon  Holt  by  the  sheriff, 
inasmuch  as  it  does  not  appear  that  there  was  any  process, 
or  order  of  the  court,  authorizing  him  to  make  it. 

4.  But  the  defendant  in  the  court  below,  and  plaintiff  in 
error  here,  could  not  have  been  hurt  if  the  rulings  of  the 
court  complained  of  liad  been  erroneous,  for  the  reason  that 
the  plaintiffs'  case  was  non-suited.  If  the  plaintiffs  in  the 
court  below  had  excepted  to  the  ruling  of  the  court  in  grant- 
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ing  the  iion-eait,  then  the  defendant  could  have  filed  his 
cross-bill  of  exceptions,  if  he  desired  to  have  the  alleged 
errors  complained  of  considered  and  decided,  notwithstand- 
ing the  final  judgment  in  the  case  was  in  his  favor ;  but  there 
is  nothing  in  this  record  going  to  show  that  the  plaintiffs 
excepted  to  the  judgment  of  the  court  non-suiting  their  case, 
and  there  being  no  judgment  against  the  defendant  in  the 
court  below  to  be  affirmed  or  reversed,  let  the  writ  of  error 
be  dismissed. 


McDadb  V8.  The  Georgia  EAiLttoAD  Company. 

Under  the  evidence,  and  the  law  applicable  thereto  as  heretofore  ex- 
pounded by  this  court  in  this  same  case,  the  grant  of  a  new  trial, 
on  even  a  third  verdict  for  the  plaintiff,  followed  legally  and  logi- 
cally. It  would  have  been  an  improper  exercise  of  discretion  not  to 
grant  it.  In  this  state,  the  employee  of  a  railroad  company  who 
receives  a  physical  injury,  partly  by  his  own  fault,  and  partly  by 
the  fault  of  other  servants  or  employees  of  the  company,  cannot 
recover. 

Railroads.  New  trial.  Before  "W.  L.  Calhoun  Esq., 
Judge  j}ro  hoc  vice,  DeKalb  Superior  Court.  September 
Term,  1877. 

Eeport  unnecessary. 

Jno.  T.  Glenn  ;  John  A.  Stephens  ;  L.  J.  "Winn,  for 
plaintiff  in  error. 

Candler  &  Thomson  ;  Henry  Hillyer,  for  defendant. 

Bleckley,  Judge. 

The  law  of  this  case  was  settled  in  59  Ga.^  73.  A  third 
verdict  for  the  plaintiff  has  no  sacredness,  where  the  law  is 
against  a  recovery.  It  is  impossible  for  the  employee  of  a 
railroad  company  to  maintain  an  action  for  a  personal  injury, 
unless  he  was  himself  free  from  fault.      The  fault  of  the 
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plaintiff,  in  view  of  hie  obligation  to  obey  orders,  is  not  a 
doubtful  question.  In  a  land  of  law,  there  is  protection  to 
a  corporation  as  well  as  to  the  poorest  citizen.  The  presid- 
ing judge  performed  his  duty  in  granting  a  new  trial.  We 
shall  support  hitn. 
Judgment  affirmed. 


Thompson  vs.  The  Central  Railroad. 

[Tbis  case  was  argned  at  the  last  tenn  and  the  decision  reserved.] 

The  first  grant  of  a  new  trial  by  the  presiding  judge,  on  the  ground  that 
the  yerdict  is  against  the  weight  of  the  evidence,  will  not  be  reversed, 
unless  the  discretion  with  which  the  law  invests  him  has  been  mani- 
festly abused  ;  and  as  this  is  a  suit  for  personal  injuries,  and  the 
plaintiff  is  dead,  and  the  case  must  be  tried  again,  the  action  abates 
on  its  return  to  the  court  below. 

New  trial.  Actions.  Abatement.  Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.    May  Term,  1876. 

To  the  report  contained  in  the  opinion  it  is  only  necessary 
to  add  the  following :  Thompson,  an  employee,  brought 
case  against  the  Central  Railroad  for  an  alleged 
injury  resulting  from  the  negligence  of  other  employees 
of  the  road.  The  evidence  showed  that  he  was  be- 
side the  track,  engaged  in  coupling  cars ;  that  four  men, 
in  the  employment  of  the  company,  came  along  the  track, 
carrying  a  heavy  iron  bar ;  and  that  they  let  it  fall  on  plain- 
tiff 's  shoulder,  he  being  on  a  slightly  lower  level  than  they. 
Injury,  etc.,  was  shown.  There  was  some  evidence  tending 
to  show  that  the  injury  was  the  result  of  an  accidental 
stumble  on  the  part  of  one  of  those  who  carried  the  bar,  and 
did  not  result  from  negligence, 

Meldbim  &  Adams,  for  plaintiff  in  error. 
A.  R.  Lawton,  for  defendant. 
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Jackson,  Judge. 

This  case  was  before  this  court  before — reported  in  54 
Ga.^  509.  The  court  below  had  granted  a  non-suit  because 
Thompson  was  not  injured  by  the  running  of  the  trains 
— the  proof  being  that  he  was  injured  by  certain  employees 
of  the  company  letting  fall  upon  him  a  bar  of  iron,  when  he 
was  also  an  employee  (a  switchman),  but  wholly  discon- 
nected Mrith  the  moving  the  iron  by  the  employees  who 
hurt  him ;  though  all  were  at  work  in  the  same  yard  of 
the  company.  This  court  reversed  the  judgment  of  non- 
suit, holding  that  the  company  was  liable  if  their  employees 
were  at  fault,  and  that  as  Thompson  was  not  employed  in  the 
same  business  with  those  who  hurt  him,  the  presumption 
was  against  the  company. 

On  the  trial  of  the  case  sent  back,  and  now  again  here, 
the  jury  found  for  the  plaintiff  $3,750.00. 

The  court  set  aside  the  verdict  and  granted  a  new  trial, 
on  the  ground  that  the  testimony  made  a  case  rather  of 
accident  than  of  fault  by  any  one,  or  negligence  on  either 
side.  In  granting  the  new  trial  the  court  also  expressed 
some  views  of  the  law  at  variance  with  our  view  that  the 
presumption  was  against  the  company ;  but  put  its  grant  of 
the  new  trial  on  the  ground  that  the  evidence  of  unavoid- 
able accident  preponderated.  After  the  judgment  of  the 
court  setting  aside  the  verdict  and  granting  a  new  trial,  the 
case  was  brought  to  this  court  by  Thompson  on  the  ground 
that  the  court  erred  in  the  grant  of  the  new  trial.  Pending 
the  case  in  this  court,  and  after  the  bill  of  exceptions  was 
filed  and  supersedeas  granted,  Thompson  died,  and  the 
question  is  made  that,  as  this  was  a  personal  action,  it  died 
with  him  ;  and  when  his  administrator  was  made  a  party  in 
this  court  the  point  was  reserved.  So  that  the  questions 
are :  does  the  action  abate  by  his  death,  as  the  case  now 
stands  in  this  court  ?  or  will  it  abate  if  this  court  shall  reverse 
the  judgment  setting  aside  the  verdict,  leaving  the 
judgment  upon  the  verdict  as  it  stood  before  new  trial 
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granted?  or,  will  it  abate  if  the  judgment  of  the 
court  below  is  aflSrmed,  and  the  case  shall  stand  for  a  new 
trial? 

I  am  of  opinion  myself  that  the  action  does  now  abate. 
So  long  as  the  action  remains  pending  in  any  court  having 
jurisdiction  thereof,  before  final  judgment,  if  the  plaintiff 
dies,  the  action  abates.  Final  judgment,  in  any  view  of  the 
law,  is  the  judgment  which  is  finally  pronounced  after  the 
case  has  gone  through  all  its  stages  of  action  in  every  court 
which  deals  with  it,  whether  the  jurisdiction  be  original  or 
appellate,  or,  if  appellate,  whether  brought  up  by  appeal, 
properly  so-called,  or  by  writ  of  error.  I  base  my  judg- 
ment on  the  Code,  §2967  ;  9  Ga.,  69 ;  11  Ga,,  151 ;  26  Ga., 
246.  No  benefit  resulted  to  this  tort-feasor  from  the  tort ; 
therefore,  by  the  express  provision  of  section  2967  of  the 
Code,  the  action,  if  an  action,  abated. 

Well,  if  it  be  not  an  action,  I  cannot  define  it.  I  think  it 
is  the  continuance  in  court  of  the  action  for  personal  injury, 
begun  in  the  court  below,  brought  to  this  court  once  before, 
sent  back  again  to  that  court,  tried  again  there,  and  now 
brought  again  here ;  and  all  the  time  an  action,  and  an  ac- 
tion for  damages  for  tort  to  Thompson's  person  by  the 
Central  Railroad,  was  pending,  and  is  pending. 

My  brother  Bleckley  is  of  the  opinion  that  the  case  does 
not  abate  here  and  now ;  but  that  if  we  affirm  the  judg- 
ment below,  which  granted  the  new  trial,  that  it  will  then 
abate ;  but  if  we  reverse  that  judgment,  and  leave  the  judg- 
ment on  the  verdict  standing,  it  will  not  abate  there ;  while 
the  chief  justice  rather  inclines  to  the  view  taken  by  Judge 
Bleckley.  The  case,  in  that  view  of  it,  is  taken  without  the 
adjudications  of  this  court  in  ordinary  appeals  in  the  cases 
cited,  because  this  case  is  not  brought  here  by  appeal  but  by 
writ  of  error — the  jurisdiction  of  this  court  being  confined 
to  the  errors  complained  of,  and  the  whole  case  not  being 
brought  up  to  be  tried  on  its  merits  de  novOj  but  simply  to 
have  the  errors  corrected.     My  view  is,  that  this  court  is,  to 
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all  intents  and  purposes,  an  appellate  court ;  that  the  whole 
record  is  brought  up,  and  that  the  court  is  empowered  to 
grant,  and  frequently  has  granted,  final  judgments  and  de- 
crees— writing  off  so  much  money  from  a  verdict,  or  direct- 
ing it  done,  under  penalty  of  a  new  trial,  providing  for 
amendments  below,  etc.,  etc. 

All  the  court,  however,  are  agreed,  that  if  the  action  go 
below  again,  to  be  tried  over,  it  will  abate ;  and  that  makes 
it  necessary  to  ascertain  whether  it  shall  be  tried  over,  and 
that  turns  upon  an  affirmance  of  the  judgment.  If  the 
judgment  below  be  affirmed,  the  case  will  stand  for  trial, 
and  then  abate. 

The  court  think  that  this  case  falls  within  the  principle  so 
often  ruled,  that  we  will  not  control  the  discretion  of  the 
court  below  in  the  grant  of  a  first  new  trial  by  the  presid- 
ing judge,  on  the  facts;  and  as  the  circumstances  of  the 
case,  to  say  the  least,  go  far  to  show  that  the  hurt  was  occa- 
sioned by  an  accidental  stumble  of  one  of  the  employees, 
the  judgment  is  affirmed,  and  on  its  return,  the  action, 
standing  for  a  new  trial,  will  abate. 

Judgment  affirmed. 


TisoN  et  al.  vs.  Myrick  et  al.  Im  looBj 

Where  a  motion  for  new  trial,  by  order,  was  to  be  heard  at  an  adjourned 
term  of  court,  and  the  judge  was  providentially  prevented  from  then 
hearing  it,  he  had  no  authority  to  dispose  of  the  motion  in  the  suc- 
ceeding vacation. 

Practice  in  the  Superior  Court.    New  trial.    Before  Judge 
Harbis.     Worth  Superior  Court.     October  Term,  1876. 

Eeported  in  the  decision. 

H.  Morgan  ;  Stkozer  &  Smpth,  for  plaintiffs  in  error. 

L  D.  C.  "Warrkn,  for  defendants. 
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Warnee,  Chief  Justice. 

When  this  case  was  called  on  the  docket  for  a  hearing, 
the  defendant  in  error  made  a  motion  to  dismiss  it,  on  the 
ground  that  the  judge  had  no  legal  power  or  authority  to 
hear  and  grant  the  motion  for  a  new  trial  at  the  time  the 
refusal  to  do  so  is  complained  of.  It  appears  from  the  record 
and  bill  of  exceptions,  that  the  case  was  tried  in  the  county 
of  Worth,  at  the  October  term  of  the  court,  1876  ;  that  a 
motion  for  a  new  trial  was  made,  and,  by  the  agreement  of 
counsel  on  botli  sides,  it  was  ordered  by  the  court  that  de- 
feudants'  counsel  might  file  a  brief  of  the  evidence  and  rule 
7iisi,  and  the  motion  be  heard  before  the  judge  at  the  ad- 
journed term  of  Dougherty  superior  court,  on  the  5th 
Monday  in  October,  1876 ;  that  at  said  adjourned  term  of 
Dougherty  superior  court,  the  judge  was  absent  from  prov- 
idential cause,  and  the  case,  in  tlie  words  of  the  bill  of  ex- 
ceptions, "  stood  over."  Afterwards  the  judge,  by  appoint- 
ment, on  the  26th  of  July,  1877,  heard  the  motion  for  a 
new  trial  and  refused  it. 

The  order  of  the  court  to  hear  the  motion  for  the  new 
trial  at  the  adjourned  term  of  Dougherty  superior  court, 
expired,  according  to  the  terms  thereof,  with  the  adjourn- 
ment of  that  adjourned  term  of  that  court.  What  legal 
power  or  authority  the  judge  had  to  take  up  the  case  in  va- 
cation on  the  26th  of  July,  1877,  more  than  eight  months 
after  the  time  appointed  for  the  hearing  thereof  by  the  orig- 
inal order  of  the  court  had  expired,  is  not  at  all  apparent  to 
ns,  but,  on  the  contrary,  the  judge  was  prohibited  by  the 
249th  section  of  the  Code  from  exercising  any  power  out  of 
term  time  except  the  authority  is  expressly  granted,  and 
that  may  have  been  the  reason  why  the  judge  refused  the 
motion. 

Let  the  writ  of  error  be  dismissed. 
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Maddox  V8.  Stephenson. 

1.  The  controversy  being  between  partners  in  the  business  of  farming, 
one  of  whom  had  the  sole  management,  gathered  the  crop,  sold  it, 
and  received  the  proceeds,  and  a  material  question  being  what 
amount  of  cotton  was  produced  and  should  have  been  gathered  and 
sold,  evidence  was  admissible  to  show  that  the  stalks  of  the  partner- 
ship year  indicated  as  good  or  better  crop  than  was  produced  on  a 
part  of  the  same  land  in  the  year  following,  and  that  the  yield  in  the 
latter  year  was  so  much. 

2.  Accounts  between  partners  are  to  be  adjusted  on  principles  of  equity ; 
and  where  the  evidence  is  conflicting,  and  the  jury  have  rendered  a 
verdict  substantially  correct  on  the  hypothesis  that  the  plaintiff's 
evidence  was  trustworthy  and  the  defendant's  not,  and  the  presiding 
judge  has  refused  a  new  trial,  the  supreme  court  will  not  interfere. 

8.  Newly  discovered  evidence,  without  the  usual  affidavits,  should  be 
disregarded. 

Partnership.  Evidence.  New  trial.  Newly  discovered 
evidence.  Before  Judge  Hall.  Spalding  Superior  Court. 
August  Term,  1877. 

Stephenson  brought  complaint  against  Maddox  on  an  ac- 
count for  $557.51,  balance  due  him  from  proceeds  of  crops 
raised  during  the  year  1875  by  plaintiff  and  defendant  as 
partners,  and  sold  by  the  latter.  The  defendant  pleaded 
the  general  issue  and  set-off. 

In  the  course  of  the  trial,  plaintiff  proved  that,  from  the 
appearance  of  the  cotton  stalks  of  the  year  1875,  the  crop 
on  the  land  was  equally  as  good  as  that  raised  the  succeed- 
ing year,  if  not  better ;  also  showing  what  was  raised  during 
the  year  1876.  To  this  evidence  defendant  objected,  but  it 
was  nevertheless  admitted. 

The  jury  found  for  the  plaintiff  $100.00,  with  interest 
and  costs.  The  defendant  moved  for  a  new  trial  because 
of  the  admission  of  the  above  stated  testimony,  because  the 
verdict  was  contrary  to  law  and  evidence,  and  because  of 
certain  newly  discovered  evidence. 

The  last  ground  was  supported  by  no  affidavits.  The 
motion  was  overruled,  and  the  defendant  excepted. 
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Speeb  &  Stewart,  for  plaintiff  in  error. 
BoYNTON  &  DisMUKE ;  E.  W.  Hammond,  for  defendant. 
Bleckley,  Judge. 

1.  Evidence  that  the  stalks  on  the  land  in  the  year  during 
which  the  partnership  planted  were  such  as  to  indicate  as 
good  or  better  crop  than  was  produced  on  a  part  of  the 
same  land  in  the  succeeding  year,  was  admissible,  there  being 
evidence  to  show  what  the  actual  yield  was  in  the  latter 
year. 

2.  Accounts  between  partners  are  to  be  adjusted  upon 
the  principles  of  equity.  The  evidence  was  conflicting, 
and  the  jury  rendered  a  verdict  substantially  correct,  if  the 
plaintiff's  evidence  was  trustworthy,  and  the  defendant's 
not.  The  presiding  judge  refused  a  new  trial.  We  will 
not  interfere. 

3.  Newly  discovered  evidence  is  nothing  without  the 
usual  afiidavits. 

Judgment  affirmed. 


Sanders  et  al.  vs.  The  State  of  Georgia. 

60  126  1.  Where  a  plea  in  abatement,  that  a  grand  juror  to  the  bill  of  indict- 

*  ment  was  not  on  the  regular  list  of  grand  jurors  of  the  county,  was 

considered  as  a  sort  of  oral  demurrer,  and  the  facts  in  the  record 
make  a  confused  case  of  two  men  called  Cas.  Brannan,  living  in  the 
county,  one  on  the  list  and  the  other  not,  and  the  one  said  to  be  the 
man  not  on  the  list  was  on  the  jury,  and  the  court  overruled  the  plea, 
upon  what  Ground  is  not  disclosed  in  the  record,  this  court  will  not 
interfere  to  grant  a  new  trial.  Such  proceeding  should  be  in  writing 
and  regular,  or,  at  all  events,  when  brought  here  for  review,  the 
error  should  be  made  plainly  to  appear. 
2.  When  armed  men,  without  any  authority  of  law,  invade  the  prem- 
ises of  a  citizen  in  a  violent  and  tumultuous  manner,  in  order  to 
search  the  premises,  they  may  be  guilty  of  riot,  though  the  citizen, 
from  policy,  invite  them  into  his  house  to  breakfast  and  otherwise 
treat  them  hospitably,  in  order  to  get  them  off  as  speedily  and  as 
easily  as  possible. 
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Jurors.  Practice  in  the  Superior  Court.  Criminal  law. 
Before  Judge  Bartlett.  Wilkinson  Superior  Court.  Oc- 
tober Term,  1877. 

Keported  in  the  decision. 

J.  W.  LiNDSEY,  by  brief,  for  plaintiffs  in  error. 

J.  W.  Preston,  solicitor  general ;  Jackson  &  Lumpkin, 
for  the  state. 

Jackson,  Judge. 

The  plaintiffs  in  error  were  indicted  for  riot  and  found 
guilty ;  they  moved  for  a  new  trail ;  their  motion  was  over- 
ruled, and  they  excepted. 

The  new  trial  was  demanded  on  two  grounds :  First,  that 
a  certain  plea  or  demurrer  in  abatement  was  not  allowed ; 
and,  secondly,  because  the  verdict  was  against  the  decided 
weight  of  the  evidence,  and  against  the  law. 

1.  In  respect  to  the  first  ground,  it  must  be  observed  that 
the  plea  never  was  filed,  never  was  in  writing,  and  is  not 
yet  reduced  to  writing.  It  was  agreed  to  be  heard  and 
passed  upon  by  the  court  as  a  demurrer,  according  to  the 
statement  in  the  bill  of  exceptions ;  but  the  court  did  not, 
it  appears,  waive  that  it  should  be  reduced  to  writing, 
and,  for  aught  that  appears  in  the  record,  it  may  have  been 
overruled  because  it  was  not  reduced,  whether  regarded  as 
a  plea  or  special  demurrer,  to  writing.  It  was  to  the  effect 
that  there  were  two  men,  known  as  Cas.  Brannan,  in  the 
county,  one  of  whom  was  on  the  grand  jury  list,  and  the 
other  not;  and  that  the  wrong  man  got  on  the  jury. 
One  was  Wilson  C.  Brannan  and  the  other  Caswell  II.  Bran- 
nan — one  commonly  called  little  Cas.  Brannan,  and  the  other 
young  Cas.  Brannan.  Twenty-three  names  appear  on  the 
indictment;  so  that  it  is  improbable  that  the  defendants 
were  hurt,  even  if  young  Cas.  was  on  instead  of  little  Cas. ; 
but  where  the  plea  was  not  in  writing,  nor  the  demurrer,  if 
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demurrer  was  allowed,  (though  we  do  not  exactly  under- 
stand how,)  we  cannot  say  that  the  court  erred  in  overrul- 
ing the  plea,  or  demurrer,  whichever  it  was.  A  party  com- 
plaining to  this  court,  especially  on  a  matter  purely  techni- 
cal, must  make  it  plainly  appear  that  error  was  committed 
by  the  presiding  judge  in  the  court  below. 

2.  The  facts  make  a  weak  case  of  riot.  It  seems  that  the 
defendants  convicted,  with  others  not  convicted,  assembled 
at  a  house  in  the  county  of  Wilkinson.  All  were  armed. 
The  owner  of  the  house  saw  they  were  bound  to  go  in,  and 
invited  them  in.  They  were  in  search  of  somebody  they 
thought  there,  but  had  no  warrant.  It  was  quite  early  and 
the  family  were  just  getting  up ;  were  invited  to  eat  break- 
fast there,  and  behaved  rudely  at  the  table.  The  man  of 
the  house  was  frightened,  and  tried  to  pacify  them,  and 
hence  invited  them  in  and  gave  them  breakfast.  Made  a 
fire  first  for  them  in  the  yard,  and  then,  on  account  of  their 
boisterous  manner  in  the  lane  farther  off,  he  offered  after- 
wards to  assist  in  search  of  the  man  they  were  hunting, 
when  it  turned  out  that  they  suspected  him  of  harboring 
him,  and  for  that  reason  came  to  his  house  without  warrant, 
and  acted  thus  rudely  and  boisterously.  This  is  the  sura  of 
the  evidence.  It  makes  rather  a  weak  case  of  riot ;  but, 
perhaps,  serious  consequences  were  prevented  by  the  pru- 
dence of  the  man  whose  premises  were  thus  rudely  invaded 
by  a  crowd  of  armed  and  boisterous  men,  without  authority 
of  law,  in  search  of  somebody  against  whom  they  had  some 
cause  of  quarrel. 

The  jury  of  the  vicinage  passed  upon  the  case ;  the  pre- 
siding judge  has  approved  the  verdict ;  there  is  enough  in 
it  to  make  riot  under  our  Code ;  the  verdict  is  supported  by 
suflScient  evidence,  and  not  against  law ;  and  the  judgment 
is  aflSrmod. 
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no  7a> 
Wilson  vs.  Chandler  et  al,  eo  mi\ 

113  10S6| 

Where  some  of  a  number  of  tenants  in  common  bring  ejectment,  they 
can  only  recover  their  respective  shares. 

Ejectment.  Estates.  Before  Judge  Underwood.  Har- 
alson Superior  Court.     September  Term,  1877. 

Reported  in  the  decision. 

William  J.  Head,  by  Jackson  &  Lumpkin,  for  plaintiff 
in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

Chandler,  as  guardian  of  her  son,  Richardson,  and  for  her- 
self, brought  ejectment  against  Wilson  et  al.  for  certain  lots 
of  land  located  in  Haralson  county.  Both  parties  claimed 
nnder  Elijah  M.  Little — the  plaintiff,  by  virtue  of  a  deed 
from  Little  to  Wyatt  Chandler,  her  deceased  husband,  dated 
April  27,  1863  ;  the  defendant,  nnder  a  sheriff's  deed,  made 
under  a  sale,  on  the  first  Tuesday  in  August,  1873,  under  an 
execution  against  Little,  based  upon  a  judgment  rendered 
in  April,  1862.  The  jury  found  for  the  plaintiffs  the  entire 
premises  in  dispute.  The  evidence  disclosed  that  Wyatt 
Chandler  died  soon  after  purchasing  from  Little,  leaving  a 
widow  and  six  children,  all  of  whom  are  now  living,  and 
only  one  of  which  children  is  a  party  plaintiff  to  this  suit. 

Three  errors  are  assigned : 

(1.)  Because  the  court  charged  that  if  more  than  four 
years  had  elapsed,  after  the  levy  and  before  the  sale,  that 
the  land  was  discharged  from  the  lien  of  the  judgment,  and 
the  sale  was  illegal  and  void,  and  that  defendants  got  no 
valid  title  under  the  sale. 

(2.)  Because  the  court  further  charged,  that  plaintiffs  in 
this  action,  being  tenants  in  common,  or  joint  tenants,  with 
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five  other  persons,  who  are  not  parties  to  this  suit,  they  were 
entitled  to  recover  the  entire  lot  of  land  from  the  defend- 
ants ;  that  joint  tenants  and  tenants  in  common  were  enti- 
tled to  the  possession  of  every  foot  of  the  land  as  against 
strangers  to  their  title,  and  that  Mary  A.,  for  herself,  and  as 
guardian  for  her  son,  Richardson,  was  entitled  to  recover 
the  whole  of  the  land,  notwithstanding  there  were  five  other 
joint  tenants  or  tenants  in  common  who  were  not  parties  to 
this  suit. 

(3.)  Because  the  court  refused  to  charge  as  follows :  that 
if  they  believed,  from  the  evidence,  that  the  plaintiffs  in  this 
action  did  anything  to  induce  the  sheriff  to  disobey  the 
order  of  plaintiff 's  attorney  to  sell  said  land,  and  that  the 
acts  of  the  plaintiffs  in  this  case  did  induce  the  sheriff  to 
disobey  the  orders  of  plaintiff's  attorney,  then  plaintiffs  in 
this  action  could  not  recover. 

In  connection  with  the  1st  and  3rd  grounds,  the  evidence 
disclosed  that  the  execution  was  originally  levied  on  the 
property  on  January  29  and  30,  1869.  In  reference  to  this 
levy  the  sheriff  enters  on  Ji,  fa.  as  follows : 

"  The  above  levy  claimed  under  the  homestead  act,  except 

40  acres,  belonging  to  Thos.  J.  Little,  which  was  ordered  not 

to  be  9old  by  plaintiff's  attorney. 
#  ♦  *  -jt 

April  6, 1869.  L.  C.  Dean,  sheriff." 

Dean,  the  former  sheriff,  testified  that  he  made  the  entry, 
and  did  not  then  sell,  because,  on  sale  day,  he  was  shown 
the  record  of  a  homestead  in  the  land  having  been  set  apart 
to  plaintiffs ;  that,  for  this  reason,  he  refused  to  obey  the 
order  of  the  attorneys  for  plaintiff  inji.fa.  to  sell. 

In  view  of  the  ruling  of  this  court  in  Sanford  vs.  San- 
fordj  (58  Ga.  Hep.,  259),  the  second  charge  of  the  court, 
excepted  to  was  error.  The  plaintiffs,  in  whose  name  the 
demise  was  laid,  were  entitled  to  recover  only  their  shares 
of  the  land  sued  for,  the  other  children  of  Wyatt  Chandler 
not  being  parties  to  the  suit.  The  evidence  in  the  record, 
upon  which  the  other  two  grounds  of  error  are  based,  not 
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being  full  and  satisfactory,  we  express  no  opinion  as  to 
them,  but  reverse  the  judgment  for  error  in  the  charge  of 
the  court  that  the  two  plaintiffs  suing  were  entitled  to  re- 
cover the  whole  of  the  land  sued  for,  on  the  statement  of 
facts  disclosed  by  the  evidence  in  the  record.  Let  the 
judgment  of  the  court  below  be  reversed  and  a  new  trial 
ordered. 
Judgment  reversed. 


Jeknigan,  executrix,  V8.  Caetee. 

1.  Where  a  case  is  tried  on  three  issuable  pleas,  to- wit :  not  indebted, 
non  est  factum,  and  that  the  plaintiff  wiis  dead  when  the  action  was 
commenced,  a  verdict  in  favor  of  the  plaintiff  for  the  amount  of  the 
note  declared  upon,  is  a  finding  against  the  defendant  on  all  the 
pleas. 

2.  A  suit  in  the  name  of  Neal  Carter  may  be  maintained,  though  the 
full  name  be  John  Neal  Carter,  and  though  the  person  be  usually 
called  John,  and  only  occasionally  called  Neal.  The  misnomer  is 
amendable  instanter.  That  the  father  of  John  Neal  Carter  was 
named  Neal  Carter,  and  was  dead  when  the  suit  was  brought,  will 
not  make  the  action  void,  or  cause  it4o  abate,  if  the  son  and  not  the 
father,  was  the  real  party  from  the  beginning. 

3.  Where  the  note  declared  upon  has  been  lust  pending  the  action,  a 
true  copy  annexed  to  the  declaration  being  still  in  existence  and 
produced  at  the  trial,  the  trial  may  proceed  without  establishing  a 
copy  in  lieu  of  the  lost  original,  though  a  plea  of  non  est  factum  be 
filed.  The  genuineness  of  the  original,  and  the  correctness  of  the 
preserved  copy,  may  be  established  by  parol  evidence. 

Verdict.  Pleadings.  Parties.  Amendment.  Lost  papers. 
Practice  in  the  Superior  Court.  Before  Judge  Crawford. 
Marion  Superior  Court.     October  Term,  1877. 

Neal  Carter  brought  complaint  against  Sarah  L.  Jernigan, 
executrix  of  Ptolemy  Jernigan,  on  a  note,  dated  March  5, 
1861,  due  December  25,  next  thereafter,  payable  to  Jessie 
Carter,  or  bearer,  for  $794.93.  The  defendant  pleaded  the 
general  issue,  non  est  factum^  and  that  the  plaintiff  was  dead 
at  the  commencement  of  the  suit. 
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The  evidence,  so  far  as  is  necessary  to  an  understanding 
of  the  decision,  is  stated  in  the  opinion. 

The  jury  found  for  the  plaintifE.  The  defendant  moved 
for  a  new  trial  upon  the  following  grounds,  to-wit : 

1.  Because  the  verdict  was  contrary  to  the  law  and  the 
evidence. 

2.  Because  the  court  permitted  the  defendant  to  show 
that  the  original  note  was  lost,  and  to  go  into  its  contents 
by  parol,  no  steps  having  been  taken  to  establish  a  copy. 

The  motion  was  overruled,  and  the  defendant  excepted. 

B.  B.  HiNTON  &  Son,  by  Pbabody  &  Brannon,  for  plain- 
tiff in  error. 

Blandford  ife  MiLLEB,  for  defendant. 
Bleckley,  Judge. 

1.  If  the  jury  had  believed  that  the  evidence  established 
any  one  of  the  three  pleas,  a  verdict  in  favor  of  the  plaintiff 
for  the  amount  of  the  note  declared  upon,  would  have  been 
impossible.  Such  a  verdict  necessarily  negatives  each  and 
all  of  the  pleas.  It  is  alike  inconsistent  with  "not  in- 
debted," non  est  factum^  or  that  the  plaintiff  was  dead 
when  the  action  was  commenced. 

2.  Misnomer  is  amendable  instanter:  Code,  §3483. 
Hence,  the  suit  was  not  void,  though  the  plaintiff  was 
described  as  Neal  Carter,  when  his  full  name  was  John 
Neal  Carter,  and  though,  according  to  the  evidence,  he  was 
usually  called  John,  and  only  occasionally  called  Neal. 
Who  was  the  real  plaintiff  from  the  beginning  was  a  ques- 
tion of  fact,  and  the  evidence  was  ample  to  warrant  the  jury 
in  believing  that  it  was  John  Neal  Carter,  and  not  his 
father,  Neal  Carter,  the  latter  of  whom  was  dead  when  the 
suit  was  brought.  The  death  ef  a  person  who  was  in  fact 
not  the  plaintiff,  though  of  the  same  name  as  that  by  which 
the  plaintiff  was  described  in  the  declaration,  would  not 
make  the  action  void  or  cause  it  to  abate.     At  bottom,  the 
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question  is  about  persons,  and  not  names,  though  in  ascer- 
taining persons  names  are  important. 

3.  A  lost  note  may  be  sued  upon  without  taking  steps 
to  establish  a  copy,  the  Code,  §3986,  being  permissive  or 
cumulative,  not  mandatory  or  exclusive.  42  Oa,^  462.  The 
loss  of  the  note  while  suit  upon  it  was  pending,  did  not 
render  the  establishment  of  a  copy  indispensable  in  order 
for  the  suit  to  proceed.  There  was  a  true  copy  annexed  to 
the  declaration. 

That  there  was  a  plea  of  n  on  est  factum  makes  no  differ- 
ence. The  plea  could  be  met  and  overcome  by  sufficient 
parol  evidence  that  the  lost  note  was  genuine,  and  that  the 
copy  preserved  was  correct.  Cited  in  the  argument :  51 
Ga,,  232 ;  30  76.,  546  ;  Code,  | 

Judgment  affirmed. 


The  Mayor,  etc.,  of  Macon  v%.  TheMacjon  Savings  Bank. 

Under  the  grant  in  the  charter  to  tax  "all  other  persons  exercising 
within  the  city  any  profession,  trade  or  calling,  or  business  of  any 
nature  whatever,"  the  city  of  Macon  may  tax  chartered  banks  in  said 
city  on  their  business  therein  to  the  extent  that  private  bankers  are 
taxed  therein. 

Municipal  corporations.     Tax.     Banks.     Before  Judge 
Qbice.    Bibb  Superior  Court.    October  adjourned  Term, 

1877. 

Reported  in  the  opinion. 

R.  W.  Jemison  &  Son,  for  plaintiff  in  error. 

Hill  <&  Habbis,  for  defendant. 

Jackson,  Judge. 

The  city  of  Macon  imposed  a  tax  of  $150.00  per  annum 
upon  all  persons  and  banking  corporations  carrying  on  the 
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business  of  banking  within  that  city.  The  Macon  Savings 
Bank  denied  the  right  of  the  city  to  tax  its  business.  Its 
capital  or  stock  is  taxed  as  other  capital  or  property  in  the 
city — or,  rather,  the  shares  of  its  stockholders  is — and  it 
claims  that  the  city  cannot  tax  it  for  carrying  on  the  busi- 
ness of  banking.  Hence  it  filed  a  bill  praying  for  an  in- 
junction against  an  execution  levied  to  collect  the  tax  of 
1877;  the  chancellor  granted  an  interlocutory  order  restrain- 
ing the  collection  of  the  tax  until  the  hearing,  to  which  the 
city  excepted,  and  that  makes  the  question  for  our  review. 

The  grant  of  power  to  the  city  is  very  broad.  It  is  in 
these  words :  "  They  shall  have  power  to  levy  and  collect  a 
tax  upon  factors,  brokers  and  vendors  of  lottery  tickets,  upon 
agents  and  managers  of  gift  enterprises,  and  upon  all  other 
persona  exercising  within  the  city  any  profession^  trade  or 
caUing^  or  business  of  any  nature  whatever."  Act  of 
1871-2,  §14. 

Certainly  this  language  covers  all  business  of  any  sort 
that  any  person  may  carry  on  in  Macon.  Is  the  Macon  Sav- 
ings Bank  a  person  ?  The  Code  declares  that  the  word  ''per- 
sons," in  all  statutes,  shall  include  corporations  (Code  §5)  ; 
and  that  persons  are  natural  or  artificial,  (Code,  §1651) — the 
latter  being,  of  course,  corporations.  If,  therefore,  the 
Savings  Bank  be  an  artificial  person — a  corporation — it  is 
expressly  enacted  by  the  general  assembly  that  every  stat- 
ute which  names  ^'persons^^  shall  apply  to  and  embrace  it — 
of  course,  where  applicable  from  the  nature  of  things.  This 
statute  is  thus  made  by  law  to  read,  upon  all  other  per- 
sons, natural  or  artificial — ^all  exercising  business  of  any  na- 
ture whatever.  This  bank  being  an  artificial  person,  and 
being  as  fully  embraced  by  our  general  legislation  in  the 
Code  in  all  statutes  which  use  the  word  "persons"  as  if  called 
therein  a  corporation,  and  setting  out  in  the  bill  by  its  show- 
ing that  it  is  a  corporation,  chartered  in  1874,  the  next  ques- 
tion is,  does  it  carry  on  any  business  of  any  nature  whatever 
in  Macon  ?  It  carries  on  therein  the  very  important  busi- 
ness of  banking,  of  brokerage,  of  loaning  money,  of  buying 
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and  selling  exchange,  of  receiving  deposits,  and  all  the  busi- 
ness which  bankers  ordinarily  do. 

It  comes  clearly,  therefore,  within  the  power  to  tax  granted 
to  the  city  of  Macon  by  the  legislature  of  Georgia. 

Does  its  charter  take  it  out  of  this  general  law  ?  for  that 
instrument  is  the  measure  of  its  stature  as  a  person  and  the 
limit  of  its  sphere  of  action ;  and  if,  among  its  privileges, 
there  be  any  exemption  from  taxation,  or  limit  upon  the 
tax  which  it  may  be  required  to  pay,  it  cannot  be  controlled 
by  taxation  imposed  by  the  state,  or  any  authority  subor- 
dinate to  the  state,  or  deriving  its  power  from  the  state. 
Nothing  in  the  charter  exempts  it  from  taxation  or  limits 
the  taxing  power  upon  it.  It  is  a  charter  granting  to  cer- 
tain persons  corporate  rights  with  power  to  sue  and  be 
sued,  to  lend  money,  etc.,  etc.,  etc.,  but  no  privilege  is 
granted  in  respect  to  taxes — state,  county  or  municipal. 

Is  there  anything  in  the  former  part  of  the  act  of  1871 
which  confers  the  power  to  tax  the  business  of  all  persons 
which  tends  to  show  that  the  general  assembly  did  not  mean 
that  the  business  of  banking  might  be  taxed  by  the  city  of 
Macon? 

The  former  part  of  the  section  reads,  that  the  city  "  shall 
have  power  and  authority  to  levy  and  collect  a  tax  upon  all 
property,  real  and  personal,  within  the  limits  of  the  city ; 
upon  the  banking,  insurance  and  other  capital  employed 
therein  ;  upon  salaries  and  incomes  derived  from  property 
within  the  city,  and  upon  gross  sales  within  the  city :  pro- 
vided, that  no  tax  upon  real  or  personal  estate  shall  exceed 
one  per  cent,  upon  the  value  thereof,  except  for  the  pur- 
poses and  as  is  hereinafter  provided."  Then  follows  the 
clause  first  cited  in  regard  to  the  tax  on  business  of  all  sorts. 
So  that  it  will  appear  that  all  sorts  of  capital  is  taxed  in  the 
provision  last  cited — whether  invested  in  real  or  personal 
estate,  or  in  banking  or  insurance,  or  in  the  hands  of  law- 
yers, doctors,  mechanics,  brokers,  or  any  other  person  exer- 
cising any  business  whatever.  If,  then,  because  capital  em- 
ployed in  banking  is  taxed,  the  business  of  banking  cannot 
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be  taxed,  it  would  follow  that  the  capital  which  the  broker 
uses  being  taxed  would  prevent  his  business  behig  taxed,  and 
so  of  everybody  else  doing  any  business  whose  capital  was 
taxed.  The  goods  of  the  merchant,  his  gross  sales ;  the  books 
of  lawyers,  the  tools  of  mechanics,  the  instruments  of 
surgeons,  all  being  liable  to  taxation  as  property,  no  business 
tax  could  be  laid  on  any  person  pursuing  any  business  which 
required  any  property  in  tools  or  outlay  in  means  or  shops 
necessary  to  work  in. 

We  cannot  believe  that  such  was  the  intention  of  the 
legislature.  If  so,  the  latter  part  of  the  act  would  be 
made  nugatory,  especially  in  so  far  as  the  broad  words : 
"  and  upon  all  other  persons  exercising  within  the  city  any 
profession,  trade,  or  cMiug,  or  himness  of  any  nature  wIuU- 
ever  ",  are  concerned. 

Is  there  any  other  act  which  limits  this  grant  of  power  ? 
We  know  of  none.  The  act  of  1876  merely  alters  the  mode 
of  taxing  capital  employed  in  banks,  by  empowering,  or  re- 
quiring, the  city  to  tax  the  shares  of  stockholders,  and  the 
bank  to  pay  it :  see  acts  of  1876,  p.  138.  It  has  been  argued 
by  the  able  counsel  for  the  defendant  in  error,  that  the  effect 
of  this  act  of  1876  is  to  repeal  this  power  to  tax  the  business 
of  banks  as  given,  if  at  all,  in  the  act  of  1871 ;  but  there  is 
nothing  in  the  act  of  1876  which  sustains  that  view.  It  is 
entitled  an  act  to  prescribe  the  mode  of  taxing  the  stock  or 
shares  of  banks,  and  it  is  designed,  evidently,  to  make  such 
taxation  by  state  authority  uniform  and  upon  shares  of 
stockholders  rather  than  the  capital  of  the  bank.  The  only 
alteration  made  is,  that  capital,  eo  nomine^  shall  not  be  taxed 
where  employed  in  banking ;  but,  in  lieu  thereof,  the  stock- 
holders shall  pay  a  tax  upon  their  shares  through  the  officers 
of  the  bank,  who  are  required  to  return  it  and  pay  the  tax, 
and,  in  event  of  failure,  then  the  shares  of  the  stockholders 
may  be  sold  under  execution  to  pay  such  tax.  It  would 
appear  to  strengthen  the  view  we  have  that  the  business  of 
banking  is  distinct  from  the  property  of  the  stockholders  in 
the  bank. 
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Nor  do  we  deem  it  necessary  to  follow  the  counsel  for 
the  defendant  in  error  in  the  elaborate  research  and  ability 
which  he  has  displayed,  and  the  cases  cited  by  him ;  for  this 
case  must  turn  on  the  construction  of  the  act  of  1871. 

This  case  is  wholly  unlike  the  case  of  the  Citi/  of  Macon 
V8,  The  First  National  Bank,  decided  at  the  last  term. 
That  case  was  put  distinctly  upon  the  ground  that  the  state 
could  not  tax  the  business  of  a  national  bank,  because  it  was 
the  fiscal  agent  of  the  federal  government ;  and  not  having 
power  to  tax  it  itself,  of  course  it  could  not  transmit  to 
another  what  it  did  not  itself  possess. 

Indeed,  that  case  recognizes  the  distinction  between  the 
power  to  tax  property  and  that  to  tax  business  ;  a  distinc- 
tion well  defined  in  the  authorities  there  referred  to :  4 
Wheaton,  430;  9  Wallace,  353;  18  76.,  6, 10,36,37;  Revised 
Statutes  U.  S.,  §§5214,  5219. 

In  so  far,  then,  as  that  case  has  a  bearing  upon  this,  it  would 
seem  that  it  is  authority  to  show,  that  to  tax  capital  or 
property  is  one  thing,  and  to  tax  the  business  of  the  person 
or  corporation  using  the  capital,  is  another  and  different 
thing — particularly  where,  by  the  act  of  1876,  the  tax  is 
made  a  tax  upon  the  shares  of  the  stockholders  and  not  eo 
nomine  upon  the  capital  of  the  bank.  It  is  true  that  in  the 
last  analysis,  these  are  the  same,  but  the  name  by  which  they 
are  called  makes  the  distinction  seem  clearer. 

Nor  can  it  be  said  that  this  is  a  tax  upon  the  franchise 
granted  to  the  bank  by  the  charter.  That  franchise  is  the 
privilege  to  exist  as  a  person,  to  sue  and  be  sued  as  one,  to 
use  money  or  capital  in  a  certain  way  as  a  person,  to  be  on 
an  equality  with  a  natural  person  in  so  far  as  its  charter 
authorizes  it  to  be,  but  to  have  no  privilege  which  a  natural 
person  has  not,  and  to  be  exempt  from  no  duty  or  tax  from 
which  a  natural  person  is  not  relieved,  except  it  be  so  stip- 
ulated in  the  law  of  its  being — the  charter,  which  is  its 
whole  grant  of  power  and  the  sole  measure  of  its  privileges 
and  exemptions.  It  is  permitted  to  use  its  capital  in  bank- 
ing just  as  a  private  banker  is,  and  is  subject  to  the  same 
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tax — no  more,  no  less.  It  is  protected  by  the  police  of 
Macon,  the  fire  department  of  Macon,  the  privilege  of  rent- 
ing or  owning  property  therein,  the  immunities  of  location 
and  residence  therein,  just  as  the  private  banker  is ;  why 
should  it  not  pay  the  same  tax  that  such  private  banker  has 
to  pay  ?  The  artificial  person  should  be  protected  in  every 
right  granted  to  him  by  the  legislature  which  created  his 
being,  and  if  he  be  put  above  the  natural  person  by  the 
power  which  made  him,  it  must  stand  as  law,  being  nomin- 
ated in  the  bond  and  part  of  the  contract ;  but  if  no  exclu- 
sive right,  or  exemption,  or  privilege,  be  expressly  granted, 
let  the  corporate  being  be  content  to  receive  the  same  equal 
measure  of  protection,  and  to  pay  the  same  burden  of  taxa- 
tion for  it,  with  the  natural  being  working  in  similar  busi- 
ness and  using  similar  capital  right  by  its  side.  Indeed, 
under  the  Code,  section  1682,  the  legislature  reserves  the 
right  to  withdraw  the  franchise,  and  that  right  enters  into, 
and  becomes  part  of,  the  contract  made  by  the  charter.  So 
also  does  any  power  to  tax  granted  to  any  municipal  corpo- 
ration become  part  of  the  charter,  and  hence  the  franchise 
is  not  violated  by  this  tax,  because  it  became  part  of  the 
charter  and  modified  the  franchise.  Or,  in  other  words,  the 
franchise  was  granted  with  this  burden  upon  it. 

We  hold  that  the  power  to  tax  is  conferred  upon  the  city 
of  Macon,  and  the  judgment  granting  the  injunction  is 
therefore  reversed. 

Judgment  reversed. 


Moses  V8.  The  State  of  Geoeoia. 

[This  case  was  argued  at  the  last  term  and  the  decision  reserv'ed .] 

The  act  of  1858,  providing  the  manner  in  which  jurors  shall  be 
selected  in  the  county  of  Chatham,  for  the  trial  of  criminal  cases, 
where  the  regular  panel  has  been  exhausted,  is  repugnant  to  the 
provisions  of  the  constitution  of  1868  and  the  act  of  1869,  passed 
in  pursuance  thereof,  regulating  the  selection  of  upright  and  intelli- 
gent persons  to  serve  on  juries. 
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2.  Where  the  law  is  subetantially  charged,  an  inaccuracy  of  expression 
which  cannot  injure  the  defendant,  is  no  ground  for  new  trial. 

Criminal  law.  Constitutional  law.  Jurors.  Charge  of 
Court.  Before  Judge  Tompkins.  Chatham  Superior 
Court.     February  Term,  1877. 

Reported  in  the  decision. 

Euros  E.  Lestbr,  for  plaintiff  in  error. 

A.  B.  Smffh,  solicitor  general,  for  the  state. 

Wabner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  an  "  assault 
with  intent  to  murder,"  and,  on  his  trial  therefor,  was  found 
guilty.  A  motion  was  made  for  a  new  trial,  on  the  grounds 
therein  stated,  which  was  overruled,  and  the  defendant  ex- 
cepted. 

The  two  grounds  of  error  insisted  on  here,  were  the  over- 
ruling the  defendant's  challenge  to  the  array  of  jurors  put 
upon  him,  because  their  names  were  not  drawn  from  the 
jury  box,  as  provided  by  the  act  of  1858,  but  were  sum- 
moned by  the  sheriff,  and  because  the  court  charged  the 
jury,  amongst  other  things,  "  What  is  his  own  defense,  and 
what  are  circumstances  of  justification,  is  a  question  entirely 
for  the  jury  to  determine,  under  the  evidence." 

1.  The  act  of  1858  provided  that  the  inferior  court  of 
Chatham  county,  together  with  the  clerk  thereof,  and  the 
sheriff  of  said  county,  should,  on  the  first  Monday  in  Janu- 
ary, 1859,  and  biennially  on  the  third  Monday  in  January 
thereafter,  select  from  the  books  of  the  receiver  of  tax  re- 
turns for  said  county  of  Chatham,  the  names  of  all  citizens 
of  said  county  between  the  ages  of  twenty-one  and  sixty, 
make  a  list  thereof,  and  then  make  out  tickets,  with  the 
names  of  the  persons  so  selected,  which  tickets  shall  be  put 
in  a  box,  locked  up  and  sealed ;  and  that,  upon  the  trial  of 
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any  criminal  case  in  the  superior  court  of  said  county,  when 
there  are  not  a  sufficient  number  of  regularly  summoned 
jurors  in  attendance  to  constitute  a  panel  to  be  put  upon  the 
prisoner,  the  court  shall  draw  from  said  box  the  tales  jurors 
sufficient  in  number  to  make  up  the  panel,  who  shall  be 
summoned  by  the  sheriflF  for  the  trial  of  the  case.  The  con- 
stitution of  1868  declares  that  "local  and  private  acts, 
passed  for  the  benefit  of  counties,  cities,  towns,  corporations, 
and  private  persons,  not  inconsistent  with  the  supreme  law, 
nor  with  this  constitution,  and  which  have  not  expired  nor 
been  repealed,  shall  have  the  force  of  statute  law,  subject  to 
judicial  decision  as  to  their  validity  when  passed,  and  to  any 
limitations  imposed  by  their  own  terms."  Code,  §5146.  It 
was  insisted  here  for  the  plaintiflE  in  error,  that  the  act  of 
1858,  under  the  provision  of  the  constitution  above  cited, 
was  still  of  force,  and  that  the  tales  jurors  for  the  trial  of 
his  case  should  have  been  drawn  from  the  jury  box,  as  pro- 
vided by  that  act,  and  not  have  been  summoned  by  the 
sheriff.  Whether  the  act  of  1858  is  now  of  force,  depends 
upon  the  fact  as  to  how  far  that  act  is  inconsistent  with  the 
constitution  of  1868  in  relation  to  the  selection  of  jurors, 
and  the  act  of  the  general  assembly  of  1869  to  carry  into 
effect  that  clause  of  the  constitution.  The  constitution  de- 
clares "  that  the  general  assembly  shall  provide  by  law  for 
the  selection  of  upright  and  intelligent  persons  to  serve  as 
jurors."  The  act  of  1869  provides  in  what  manner  those 
upright  and  intelligent  persons  shall  be  selected  as  jurors. 
The  act  of  1869,  in  the  words  of  the  constitution,  requires 
the  commissioners  for  each  county  to  select  from  the  book 
of  the  receiver  of  tax  returns,  "  upright  and  intelligent  per- 
sons "  to  serve  as  jurors,  and  put  their  names  on  the  tickets 
to  be  placed  in  the  jury  box,  whereas,  the  act  of  1858  requires 
that  the  names  of  afl  the  citizens  of  Chatham  county  on 
the  books  of  the  receiver  of  tax  returns,  between  the  ages 
of  twenty-one  and  sixty,  shall  be  put  on  the  tickets  and 
placed  in  the  jury  box,  to  be  drawn  as  tales  jurors  for  the 
trial  of  criminal  cases,  whether  said  citizens  were  "  upright 
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and  intelligent  persons"  or  not.  There  is  no  provision 
made  in  the  act  of  1858  for  the  selection  of  "  upright  and 
intelligent  persons  "  from  the  books  of  the  receiver  of  tax 
returns,  to  serve  as  jurors  for  the  trial  of  criminal  or  any  other 
eases ;  and,  therefore,  to  draw  jurors  from  a  box  selected  from 
M  the  citizens  between  twenty-one  and  sixty,  for  the  trial  of  a 
criminal  case,  or  any  other  case,  without  regard  to  their  quali- 
fications as  prescribed  by  the  constitution  of  1868,  and  the  act 
of  1869,  would  be  inconsistent  with  and  repugnant  to  both. 
The  constitution,  and  the  act  of  1869,  require  that  jurors  for 
the  trial  of  either  civil  or  criminal  cases,  in  all  of  the  counties 
in  the  state,  including  Chatham  county,  shall  be  "upright  and 
intelligent  persons."  The  act  of  1858  requires  no  such  quali- 
fication as  that  for  the  selection  of  tales  jurors  for  the  trial 
of  criminal  cases  in  Chatham  county,  and  is,  therefore,  ab- 
rogated by  the  constitution  of  1868  and  the  act  of  1869. 
There  was  no  error  in  overruling  the  defendant's  challenge 
to  the  array  of  jurors  put  upon  him  at  the  trial,  as  set  forth 
in  the  record. 

The  charge  of  the  court  complained  of,  would  have  been 
more  accurate  if  the  court  had  said,  what  is  his  own  de- 
fense, and  what  are  circumstances  of  justification,  is  a  ques- 
tion entirely  for  the  jury  to  determine,  under  the  law  and 
the  evidence  ;  but  the  court  had  given  the  law  in  relation  to 
self-defense  and  justification  in  charge  to  the  jury,  as  ap- 
pears from  its  general  charge  set  forth  in  the  record,  and 
when  the  portion  excepted  to  \a  taken  in  connection  with 
the  entire  charge,  the  defendant  could  not  have  been  injured 
by  it,  under  the  evidence  and  the  law  applicable  theretx). 
The  case  of  Moses  V8,  The  State,  in  which  the  defendant  was 
found  guilty  of  an  assault  and  battery  only,  was  argued,  to- 
gether with  this  case.  Let  the  judgment  of  the  court  be- 
low, in  both  cases,  be  affirmed. 
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1.  The  petition  for  certiorari  containing  a  distinct  statement  that  the 
venue  of  the  offense  was  duly  proved,  the  silence  of  the  return  on 
that  subject  is  immateriaL  What  is  admitted  in  the  petition  needs 
no  verification  as  against  the  petitioner. 

2.  The  county  judge  was  warranted  by  the  evidence  in  finding  the  peti- 
tioner guilty  of  malicious  miscHief. 

Criminal  law.  Certiorari.  Pleadings.  Before  Judge 
Rice.     Oconee  Superior  Court.    July  Term,  1877. 

Eeport  unnecessary. 

Jackson  &  Thomas,  by  Ebwin  &  Cobb,  for  plaintiff  in 
error. 

A.  L.  MrrcHELL,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

1.  The  offense  charged  was  malicious  mischief,  by  shoot- 
ing at  and  killing  a  mule.  The  county  judge  found  the 
accused  guilty.  The  latter  petitioned  for  a  certioran^  and 
in  the  petition  alleged  that  there  was  evidence  adduced 
that  the  mule  was  killed  in  Oconee  county.  In  his  return 
to  the  certiorari^  the  county  judge  made  no  allusion  to  such 
evidence ;  so  that,  from  the  return,  it  did  not  appear  that 
the  venue  of  the  offense  was  proved.  But  it  did  appear 
from  the  petition.  What  the  petitioner  distinctly  admitted 
in  his  own  pleading  needed  no  further  verification,  as  against 
him. 

2.  The  evidence  of  guilt  was  sufficient,  if  the  county 
judge  believed  it,  and  thought  it  irreconcilable  with  inno- 
cence. There  was  no  error  in  refusing  to  sustain  the  certi- 
orari. 

Cited  by  counsel :  Circumstantial  evidence,  57  Oa.^  483  ; 
53  lb.,  154;  Best  on  Evidence,  §458. 
Judgment  affirmed. 
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LuNDY  VS.  The  State.  |i2  tS 

Shooting  the  cow  of  another  in  the  woods,  taking  possession  of  her 
when  shot,  handling  the  carcass  so  as  to  progress  half  way  in  skin- 
ning it,  and  leaving  the  carcass  only  when  frightened  by  the  bark  of 
a  dog  and  the  apprehended  approach  of  men,  constitute  suAcient 
evidence  of  simple  larceny,  including,  in  legal  contemplation,  the 
carrying  away,  as  well  as  the  taking,  of  the  personal  goods  of  another. 
The  slightest  moving  from  the  place  in  which  the  goods  are  left  by 
the  owner  is  sufficient  proof  of  asportation,  and  in  thus  shooting, 
handling  and  skinning  this  cow,  she  must  have  been  moved  from 
the  exact  place  her  owner  willed  her  to  be,  and  put  in  another  place, 
however  near,  where  the  trespassers  for  a  time  exercised  dominion 
over  her,  evidently  with  intent  to  steal. 

Criminal  law.  Before  Judge  Geice.  Bibb  Superior 
Court.     October  Term,  1877. 

Lundy  was  convicted  of  simple  larceny.  He  moved  for 
a  new  trial,  which  was  refused,  and  he  excepted.  For  the 
other  facts  see  the  opinion. 

H.  C.  Ebwin  ;  Dessau  &  Stiwheckeb,  for  plaintiff  in 
error. 

C.  L.  Baktlett,  solicitor  general,  by  W.  A.  Lofton,  for 
the  state. 

jACfKsoN,  Judge. 

The  sole  question  made  in  this  case  is  whether  or  not  the 
asportation  of  the  cow  alleged  to  have  been  stolen  is  suffi- 
ciently proven  to  authorize  the  verdict. 

The  facts  are,  that  the  cow  was  shot  in  the  woods,  and 
when  about  half  skinned,  the  defendant  and  his  companion 
became  frightened  and  left  the  carcass  of  the  cow  before  it 
was  wholly  skinned,  or  any  part  of  the  cow  or  skin  actually 
carried  off  the  ground  where  the  cow  was  shot. 

The  sum  of  the  authorities  is  to  the  effect,  that  whilst 
there  must  be  a  carrying  away  of  the  corpits  delicti  to  com- 
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plete  the  larceny,  the  slightest  change  of  location,  whereby 
complete  dominion  of  the  article  is  transferred  from  the  true 
owner  to  the  trespasser,  is  sufficient  evidence  of  the  asporta- 
tion :  2  Russell  on  Criiiuis,  152,  and  cases  cited  there. 

This  cow  was  alive,  in  the  woods,  under  the  dominion  and 
in  the  legal  possession  of  her  owner.  Whilst  in  this  condi- 
tion, she  was  shot  by  the  defendant,  who,  with  his  com 
panion,  took  possession  of  her,  handled  her,  moved  her 
about  sufficiently  to  accomplish  the  task  of  skinning  her  to 
a  considerable  extent,  had  complete  dominion  over  her,  and 
would  have  taken  her  off,  skin  and  all,  in  all  human  proba- 
bility, but  for  their  fright  at  the  barking  of  a  dog,  and  the 
apprehended  approach  of  a  number  of  men.  /The  position 
of  the  cow  must  have  been  changed  from  that  in  which  her 
owner  left  her  free  to  move.  If  she  was  shot  standing  or  j 
running,  it  is  clear  that  she  changed  position  ;  if  she  was 
lying  down,  her  position,  in  all  likelihood,  was  changed} 
when  she  was  shot ;  in  the  handling  her  to  be  skinned,  as 
far  as  they  had  progressed,  the  trespassers  must  have  moved 
the  carcass  about  somewhat ;  they  had  taken  her  out  of 
the  dominion  of  her  owner,  and  deprived  her  not  only  of  her 
freedom  of  locomotion,  but  of  her  position,  where  her  owner 
willed  that  she  should  remain  at  her  will ;  and  their  act  of 
skinning  her  is  conclusive  that  her  being  shot  by  them  was 
not  merely  malicious  mischief,  but  that  the  shot  was  fired 
.  with  the  felonious  intent  to  appropriate  her  to  their  own 
us^— to  eat  beef  which  belonged  to  another  without  paying 
for  it,  or  to  sell  it  without  title,  or,  perhaps,  to  do  both — eat 
some  and  sell  the  balance. 

Strict  law,  as  we  understand  it,  authorized  the  jury  to  say 
that  there  was  a  sufficient  taking  and  carrying  away  to  con- 
stitute larceny,  and  the  policy  of  the  state  demands  its  rigid 
enforcement. 

Judgment  affirmed. 
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SiMMS,  VS.  The  State. 
LoYD  V8,  The  State. 

1.  Errors  in  the  defendant's  favor  cannot  be  complained  of  by  bim. 

3.  Grand  jurors  cannot  be  sworn  to  impeach  their  own  finding. 

8.  To  convict  of  the  offense  of  keeping  a  faro  table  for  the  purpose  of 

playing  and  betting  at  the  same,  under  §4540  of  the  Code,  it  is  not 

necessary  to  show  that  things  of  value  were  bet. 

Practice  in  the  Supreme  Court.  Jurors.  Evidence. 
Criminal  law.  Before  Judge  Clabk.  City  Court  of  At- 
lanta.    June  term,  1877. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add,  that  defendant  offered  to  prove  by  certain  of 
the  grand  jurors  who  found  the  bill  of  indictment,  that 
no  lawful  oath  was  administered  to  the  witnesses  on  whose 
evidence  the  finding  was  based.  The  court  rejected  this 
evidence. 

L.  J.  Glenn  &  Son,  for  plaintiffs  in  error. 

Howard  VanEpps,  solicitor  of  the  city  court;  J.  O. 
"Wynn,  for  the  state. 

"Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "  keeping  a 
gaming  table."  On  the  trial  of  the  case  before  the  judge 
of  the  city  court  of  Atlanta,  the  defendant  was  found  guilty, 
whereupon  the  defendant  made  a  motion  for  a  new  trial,  on 
the  grounds  therein  stated,  which  was  overruled  by  the 
court,  and  the  defendant  excepted.  It  appears  from  the  re- 
cord that  the  defendant  waived  a  formal  arraignment  and 
pleaded  "  not  guilty."  It  also  appears  that  the  defendant 
filed  a  plea  in  which  he  alleged  that  the  oath  required  by 
law  was  not  administered  to  the  witness,  Stapler,  who  was 
examined  before  the  grand  jury,  and  upon  whose  evidence 
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the  bill  of  indictment  was  found.  It  does  not  appear  when 
the  plea  was  filed.  The  state's  counsel  demurred  to  it, 
which  wss  overruled,  and  the  court  proceeded  to  hear  evi- 
dence as  to  the  truth  of  the  facts  alleged  therein.  As  the 
plea  does  not  appear  to  have  been  filed  until  after  the  de- 
fendant had  pleaded  not  guilty,  we  think  the  court  erred  in 
not  sustaining  the  demurrer  to  it  for  that  reason  ;  but  that 
is  not  an  error  of  which  the  defendant  can  complain. 

1,  2.  There  was  no  error  in  refusing  to  allow  the  grand 
jurors  to  be  sworn  to  impeach  their  finding  of  the  true 
bill  or  presentment.  Turner  vs.  The  State^  57  Ga,  Bep.^ 
107.  The  rule  is  that  grand  jurors  cannot  be  sworn  and 
examined  as  witnesses  to  impeach  their  finding,  but  may  be 
sworn  and  examined  in  support  of  their  finding.  There 
was  no  error  in  the  refusal  of  the  court  to  allow  some  of 
the  grand  jurors  to  be  sworn  and  examined  for  the  purpose 
of  contradicting  and  impeaching  other  members  thereof  who 
had  been  swoin  in  support  of  the  finding  of  the  entire  body. 
The  evidence  being  conflicting  as  to  the  oath  which  was 
administered  to  the  witnesses  before  the  grand  jury,  it  was 
the  province  of  the  court  to  believe  those  who,  in  its  judg- 
ment, were  entitled  to  the  most  credit. 

3.  The  defendant  was  charged  in  the  indictment  with 
having  kept  a  faro  table  for  the  purpose  of  playing  and 
betting  at  the  same,  in  violation  of  the  4:54:0th  section  of 
the  Code.  The  evidence  in  the  record  is,  that  the  witness 
saw  several  persons  playing  and  betting  at  the  table  where 
the  defendant  was  dealing  faro,  and  that  faro  is  a  game 
played  with  cards.  The  point  made  by  the  defendant  is, 
that  the  evidence  does  not  show  that  anything  of  value  was 
bet  at  the  defendant's  table.  The  reply  is,  that  the  section 
of  the  Code  under  which  the  defendant  was  indicted  does 
not  require  that  the  playing  and  betting  at  the  defendant's 
faro  table  should  be  of  a  thing  or  things  of  value  in  order 
to  constitute  the  offense.  The  offense  consists  in  keeping  a 
faro  table  for  the  pui*pose  of  playing  and  betting  at  the 
same,   though   we    think   the    fair  legal   presumption   is, 
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when  it  is  shown  that  there  was  playing  and  betting  at  the 
defendant's  faro  table,  that  the  thing  or  things  bet  were  of 
some  value  until  the  conti'ary  was  proved.  The  4541  sec- 
tion is  applicable  to  a  different  class  of  offenders. 

The  case  of  The  State  V8.  Loyd  was  argued  with  this  case 
— the  same  questions  being  involved  in  each. 

Let  the  judgment  of  the  court  below  in  both  cases  be  af- 
firmed. 


Morris  vs.  Barnwell. 

Where  litigation  between  the  vendor  and  the  purchaser  of  land,  the 
one  holding  notes  for  the  purchase  money  and  the  other  a  bond 
for  titles,  involves  alleged  misdescription  of  boundary,  alleged  dam- 
ages for  interference  with  the  purchaser's  possession  and  use  up  to 
the  true  boundary  line,  and  the  ascertainment  of  the  real  balance  due 
for  the  purchase-money,  an  injunction  upon  a  pending  action  at  law 
on  the  purchase-money  notes  may  be  granted  without  any  abuse  of 
discretion,  even  though  the  answer  may  offer  to  yield  the  disputed 
question  of  boundary,  and  though  the  alleged  insolvency  of  the 
vendor  be  denied.  The  case  is  a  weak  one  for  injunction,  but  not  so 
weak  as  to  render  it  obligatory  upon  a  reviewing  court  to  interfere. 

Injunction  and  receiver.  Vendor  and  purchaser.  Before 
Judge  HiLLYER.  Fulton  County.  At  Chambers.  Decem- 
ber 15,  1877. 

Report  unnecessary. 

McCay  &  Trippe,  for  plaintiff  in  error. 

Hopkins  &  Glenn,  for  defendant. 

Bleckley,  Judge. 

The  case  is  weak,  but  it  is  better  that  the  chancellor  should 
control  it.  Insolvency  is  denied,  and  the  answer  offers  to 
yield  the  disputed  question  of  boundary.  There  is  not  much 
to  dispute  about,  but  perhaps  equity  can  do  more  complete 
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justice  than  could  be  done  at  law.  As  the  chancellor  wants 
to  apply  equitable  principles  rather  than  the  ordinary  rules 
of  law  let  him  have  his  way. 

Cited  in  the  argument :  21  Ga.,  208,  (5). 

Judgment  affirmed. 


LErrNEE  vs.  Goodwin  &  Beall. 

1.  The  evidence  being  conflicting,  but  enough  to  support  the  verdict, 
and  the  presiding  judge  being  satisfied  therewith,  this  court  will  not 
interfere  on  the  ground  that  the  verdict  is  contrary  to  law  and  evi- 
dence. 

2.  On  a  suit  for  the  recovery  of  damages  for  the  sale  of  a  fertilizer 
recommended  by  the  vendor  as  good,  but  proven  to  the  satisfaction 
of  the  jury,  to  be  wholly  worthless,  it  is  not  error  to  charge  the  jury 
that  the  vendees,  if  the  article  was  found  by  them  to  be  valueless. 
'*  should  be  paid  for  the  hauling,"  though  there  was  no  allegation  in 
the  declaration  about  the  hauling— no  objection  having  been  made  to 
the  introduction  of  evidence  of  expense  of  hauling,  and  the  allega- 
tion of  general  damage  for  breach  of  the  contract  being  sufficient  to 
cover  the  damages  found. 

New  trial.  Damages.  Before  Judge  Crawford.  Talbot 
Superior  Court.     September  Term,  1877. 

Reported  in  the  opinion. 

"Willis  &  Willis,  by  R.  J.  Moses,  for  plaintiff  in  error. 

No  appearance  for  defendants. 

Jackson,  Judge. 

Goodwin  &  Beall  sued  Leitner  for  the  money  paid  for 
certain  fertilizers  which  they  alleged  proved  to  be  valueless. 
The  jury  found  a  verdict  of  two  hundred  and  thirty-nine 
dollars  and  seventy  cents,  and  Leitner  moved  for  a  new  trial 
upon  the  ground  that  the  verdict  was  contrary  to  law, 
contrary  to  evidence,  and  that  the  court  erred  in  charging 
the  jury  that  the  plaintiffs  were  entitled  to  expenses  of  haul- 
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ing  the  fertilizer,  if  the  fertilizer  proved  to  be  utterly  valne- 
less  for  the  purpose  for  which  it  was  sold,  there  being  no  al- 
legation in  the  declaration  about  the  hauling. 

The  motion  was  overruled,  and  defendant  excepted. 

1.  It  appears  from  the  record  that  the  fertilizer  originally 
sold  was  to  be  the  Planter's  guano,  but  the  defendant  Leit- 
ner,  whose  agent  had  sold  it,  discovering  that  it  was  not 
that  article,  visited  plaintiffs'  farm  and  told  them  that  it 
was  dissolved  bone  or  bone  dust,  and  deducted  $25.00  from 
the  price,  but  said  it  was  a  good  fertilizer — better  than  the 
other.  On  the  trial  the  evidence  was  conflicting,  but  there 
is  plenty  to  support  the  verdict.  The  presiding  judge  was 
satisfied  with  it,  and  it  is  not  our  province  to  set  it  aside 
against  the  verdict  and  his  approval.  Therefore  it  is  not 
against  evidence,  nor  is  it  against  law. 

2.  If  the  fertilizer  was  worthless  the  plaintiffs  had  the  legal 
right  to  recover  damages  for  the  sale  of  a  worthless  article, 
and  the  measure  of  damages  was  the  principal  and  interest 
of  the  $175.00  paid,  with  the  expense  of  hauling  the  worth- 
less article  and  putting  it  in  the  ground,  and  the  general  al- 
legation of  damage  from  the  breach  of  the  contract  is  sufli- 
cient  to  cover  expense  of  hauling  and  putting  in  the  worth- 
less manure.  This  case  is  distingtiishable  from  46  Ga.,  261 ; 
for  here  the  article  was  wholly  worthless  and  there  could  be 
no  offer  to  rescind.  The  seed  had  to  be  planted  and  grown, 
and  the  fertilizer  had  to  be  put  in  the  ground  before  its  value 
could  be  tested.  Apd  there  is  in  this  case  an  allegation  of 
fraud.  In  1  Ga.y  591,  Judge  Warner  said,  on  the  measure 
of  damages  in  the  sale  of  an  unsound  slave,  the  value  and 
interest  was  the  least  that  could  be  recovered,  and  in  23  76., 
17,  Judge  Lumpkin  said,  in  a  similar  case,  that  expense  of 
medical  attendance  might,  under  some  circumstances,  be  re- 
covered ;  and  in  56  /ft.,  86,  in  the  case  of  the  sale  of  bacon, 
Judge  Bleckley  repeats  the  idea  that  the  least  measure  of 
damages  is  as  ruled  in  1  lb.  There  was  no  objection  to 
the  introduction  of  the  evidence  on  the  ground  that  the  dec- 
laration did  not  expressly  set  out  damage  from  hauling.   So 
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we  are  clear  that  the  court  did  not  err  in  the  charge  com- 
plained of ;  and  the  judgment  is  aflSrmed,  because  there  is  no 
sound  reason  why  a  party  should  not  recover  his  whole  dam- 
age incurred  by  the  sale  of  a  worthless  article,  which  he  could 
not  tender  back  or  offer  to  rescind,  for  the  reason  that  it  was 
mixed  with  the  dirt  and  lost  forever  in  testing  its  value. 
Judgment  affirmed. 


HoLLiDAY  vs.  Strickland,  administrator. 

1.  That  defendant's  children,  for  whom  he  had  been  appointed  guar- 
dian, were  entitled,  as  distributees,  to  one-seventh  of  the  plaintiff's 
intestate's  estate,  is  no  defense  to  an  action  by  a  foreign  adminis- 
trator for  money  in  the  hands  of  defendant  belonging  to  the  intes- 
tate, in  the  absence  of  allegations  that  there  were  no  debts,  what  that 
interest  amounted  to,  or  that  the  estate  had  been  fully  administered. 

2.  An  equitable  defense  cannot  be  set  up  to  an  action  at  law  where  the 
introduction  of  a  new  party  is  required. 

8.  The  verdict  is  supported  by  the  testimony. 

Practice  in  the  Superior  Court.  Equity.  Parties.  New 
trial.  Before  Judge  Rice.  Jackson  Superior  Court.  Au- 
gust Tenn,  1877. 

• 
Reported  in  the  decision. 

S.  P.  Thurmond,  for  plaintiff  in  error. 

Cobb,  Eewin  &  Cobb,  for  defendant. 

Warneb,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  the  sum  of  $600.00,  which  he  alleged  he  was  indebted 
to  him  for  so  much  money  received  for  the  sale  of  a  tract  of 
land  belonging  to  his  intestate.  The  defendant  pleaded  that 
the  plaintiff's  intestate  was  indebted  to  him  the  sum  of  fifty 
dollars  for  his  trouble  in  selling  the  land,  and  also  filed  what 
he  called  an  equitable  plea  in  which  he  alleged,  in  substance, 
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that  he  married  the  daughter  of  plaintiffs  intestate  by  whom 
he  had  four  children ;  that  his  wife  died  before  intestate, 
leaving  said  children  as  the  representatives  of  their  deceased 
mother,  who  was  entitled  to  one-seventh  part  of  his  estate ; 
that  intestate  died  in  the  state  of  Tennessee ;  that  the  plain- 
tiffs letters  of  administration  were  granted  to  him  in  that 
state,  where  he  now  resides ;  that  defendant  has  given  bond 
and  security  to  the  ordinary  as  the  natural  guardian  of  his 
said  children  as  required  by  law,  and  prays,  as  the  natural 
guardian  of  his  children,  that  the  plaintiff  shall  not  be  allowed 
to  take  said  money  to  the  state  of  Tennessee,  but  shall  be 
compelled  to  pay  to  defendant,  as  the  natural  guardian  of  his 
children,  out  of  said  money,  the  one-seventh  part  of  the  intes- 
tate's estate  to  which  they  would  be  entitled  as  the  distribu- 
tees thereof.  The  court  struck  out  the  defendant's  equitable 
plea,  and  on  the  trial  of  the  case  the  jury  found  a  verdict 
for  the  plaintiff  for  the  sum  of  $271.63.  A  motion  was 
made  for  a  new  trial  on  the  grounds  therein  stated,  which 
was  overruled,  and  the  defendant  excepted. 

1.  There  was  no  error  in  striking  the  defendant's  equitable 
plea,  in  view  of  the  facts  alleged  therein.  There  is  no  alle- 
gation in  it  that  there  were  no  debts  due  by  the  intestate,  or 
what  would  be  the  amount  due  to  his  children  after  a  due 
administration  of  the  intestate's  estate,  or  that  the  estate  had 
been  fully  administered.  If  he  had  filed  a  bill  on  the  equity 
side  of  the  court  with  the  same  allegations  as  contained  in 
his  equitable  plea,  and  no  more,  it  would  have  been  demur- 
rable for  want  of  equity,  and  he  cannot  claim  to  be  in  any 
better  condition  in  a  court  of  law  so  far  as  the  equity  of  his 
plea  is  concerned  than  he  would  be  in  a  court  of  equity. 

2.  Besides,  he  sought  to  introduce  a  new  party  defendant 
in  the  case  pending  against  him  in  the  common  law  suit, 
which  cannot  be  done.  Code,  §3480.  Francis  M.  Holliday 
as  the  defendant  whom  the  plaintiff  sued,  and  Francis  M. 
Holliday  as  the  natural  guardian  of  his  four  children,  are,  in 
contemplation  of  the  law,  different  and  distinct  parties,  quite 
as  much  so  as  the  four  children  would  be  new  and  distinct 
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parties  defendant.  Whatever  equitable  rights  these  new  and 
distinct  parties  may  have  had  to  the  money  which  the  de- 
fendant owed  the  plaintiff's  intestate,  that  would  have  been 
no  defense  for  the  defendant  in  the  common  law  suit  against 
him  for  the  money.  He  could  not  invoke  the  equitable  rights 
of  third  persons  who  were  not  parties  to  that  suit  to  protect 
him  from  the  payment  of  his  own  indebtedness. 

3.  The  amount  to  which  the  defendant  was  entitled  for 
selling  the  intestate's  land,  was  a  question  for  the  jury  under 
the  evidence,  and  in  view  of  that  evidence  there  was  no  er 
ror  in  overruling  the  defendant's  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Malone,  trustee,  et  al.  vs.  Buice. 

When  lumber  is  83ld  by  the  owner  of  a  steam  saw-mill,  with  an  under- 
standing that  the  same  is  to  be  used  in  erecting  a  building  upon  par- 
ticular premises,  he  not  knowing  that  the  premises  are  trust  pro- 
perty, but  believing  them  to  be  the  individual  property  of  the  pur- 
chaser, but  the  purchaser  in  fact  holding  the  title  as  trustee,  and 
the  building  is  accordingly  erected,  and  is  beneficial  to  the  trust 
estate,  adding  to  the  permanent  value  thereof,  and  increasing  the 
yearly  rents  and  profits,  and  the  trustee  is  personally  insolvent,  so 
that  no  remedy  against  him  in  his  individual  capacity  would  be 
available,  equity  will  appropriate  the  increased  rents  of  the  premi- 
ses to  the  payment  of  the  purchase  money  of  the  lumber;  and,  to 
that  end,  a  receiver  may  be  appointed  to  rent  out  the  property  and 
divide  the  rents  between  the  creditor  and  the  trustee,  on  the  basis 
proscribed  by  the  verdict  and  the  decree,  the  object  being  to  pay  the 
creditor,  not  out  of  the  corpus  of  the  trust  estate,  nor  out  of  the 
rents  which  the  property  would  produce  without  the  new  building, 
but  only  out  of  the  enhanced  rents  resulting  from  the  use  of  the 
building,  the  trust  estate  having  paid  nothing  for  the  material  or  the 
erection. 

Equity.    Injunction  and  receiver.    Trusts.    Before  Judge 
HiLLYER.    Fulton  Superior  Court.    October  Term,  1877. 

The  bill  in  this  case  was  filed  by  Buice,  the  owner  of  a 
steam  saw-mill,  against  Malone,  trastee,  and  the  cestm  que 
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irust,  who  was  made  a  party  by  guardian  ad  litem.  The 
scope  of  the  pleadings  and  evidence  appears  sufficiently 
from  the  head  note.  The  jury  returned  the  following  ver- 
dict: 

"  We,  the  jury,  find  for  the  complainant  $275.04,  with 
interest  from  September  2,  1874,  to  be  paid  from  rental  of 
property  in  dispute,  after  paying  T.  J.  Malone,  trustee, 
$7.00  a  month  for  rent  of  old  buildings.  Property  to  be 
returned  to  T.  J.  Malone,  trustee,  after  M.  Buice  has  been 
paid  as  above  stated,  in  good  order  as  it  is  at  this  time." 

The  chancellor  decreed  accordingly,  nppointing  a  receiver 
to  effectively  carry  out  the  provisions  of  the  verdict. 

A  motion  for  a  new  trial  was  made,  because  the  verdict 
was  contrary  to  law  and  evidence,  because  of  error  in  the 
charge,  and  because  of  refusal  to  charge.  The  court  charged 
the  principle  stated  in  the  head-note,  and  refused  to  in- 
struct the  jury  to  the  contrary.  The  motion  was  overruled 
and  defendants  excepted. 

W.  Z.  Calhoun,  for  plaintiff  in  error,  cited  Hill  on  Trus- 
tees, 606-685;  4th  Grat.,  482 ;  8th  Paige,  104 ;  Code  §2335 ; 
9th  Ga.,  235 ;  1st  John.  Ch.,  27 ;  Perry  on  Trusts,  477,  526. 

Abbott  <&  Kendrickj  for  defendants. 

Trustees  may  contract.  Code,  §2331.  Diligence,  /ft., 
§2326.  Income,  lb,,  §2334.  Extent  of  estate,  lb.,  §2340. 
Expenditures,  Hill  on  Trust.,  429,  571.  Prudence,  2d  Chan. 
Cases,  2  ;  2d  Vesey,  241, 1st  Wis.,  286.  Ratification  of  acts 
for  benefit  of  estate,  6th  Paige,  391,  10th  R.  I.,  284.  Im- 
provements, 8th  Chan.  Ap.  Cases,  9,  309,  2d  McCord,  2141, 
24th  Pick.,  89-96,  9th  Ga.,  440,  39th  lb.,  333,  7th  lb.  229, 
9th  lb.,  223,  51st,  Ib.j  83.  Income  subjected,  24th  Ga.,  58, 
56th,  lb.,  184,  1st  Sug.  on  Vend.,  289,  Story's  Eq.,  799- 
1237;  6th  Paige,  390,  405,  406,  8th  Wheat,  1. 

Bleckley,  Judge. 
The  head-note  sets  forth  the  opinion  of  the  court,  and 
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the  reason  therefor  is   apparent.     Compare  6  B.  Monroe, 
29  ;  13  Allen,  182  ;  60  Barb.  317. 
Judgment  affirmed. 


Stanford  et  al.  vs.  Murphy,  administrator. 

|ii2  985  1.  Where  four  legatees  sue  for  a  sum  due  the  legatees  under  a  will,  and 

the  verdict  is  for  the  amount  due  all  the  legatees,  there  being  six  in 
number,  the  shares  of  the  two  not  suing  may  be  written  off  at  the 
instance  of  complainants,  and  the  verdict  stand  for  the  sum  due  to 
the  four  who  sue. 
2.  Where  the  presiding  judge  granted  a  new  trial  on  the  ground  that 
he  erred  in  rejecting  the  testimony  of  a  witness  which  in  his  judg- 
ment might  change  the  verdict,  and  it  appears  to  this  court  that  such 
testimony  would  have  tended  to  elucidate  the  issue  between  the  par- 
ties, this  court  will  not  reverse  the  grant  of  the  new  trial,  especially 
where  one  ground  of  the  motion  is  that  the  verdict  is  strongly  and 
decidedly  against  the  weight  of  the  evidence,  and  the  presiding 
judge,  while  he  does  not  put  the  grant  of  the  new  trial  upon  that 
ground,  yet  does  not  in  express  terms  overrule  the  same -the  fact 
that  he  grants  the  motion  at  all,  showing  that  he  is  not  satisfied  with 
the  verdict  on  the  whole  case  as  made  by  the  law  and  the  facts. 

Legacies.  Verdict.  Parties.  New  trial.  Before  Jndge 
Hall.     Pike  Superior  Court.      April  Adjourned   Term, 

1877. 

Keported  in  the  opinion. 

J.  F.  Redding  ;  J.  J.  Kogers  ;  Alford  &  McDaniel,  for 
plaintiffs  in  error. 

B.  M.  Turner;  A.  W.  Murphy  ;  Hunt  &  Taylor  ;  Speer 
&  Stewart,  for  defendant. 

Jackson,  Judge. 

This  was  a  bill  filed  by  the  legatees  of  Stanley  Purifoy 
against  Murphy  as  administrator  with  the  will  annexed  on 
his  estate. 
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The  main  question  made  in  the  bill  arose  upon  the  alle- 
gation that  Murphy,  having  been  paid  a  note  of  some  twelve 
hundred  dollare  by  Purifoy  in  his  lifetime,  had  paid  himself 
the  same  note,  with  interest,  amounting  to  some  seventeen 
hundred  dollars,  out  of  the  assets  of  the  estate.  This  allega 
tion  was  denied  by  Murphy,  and  the  case  was  tried  on  that 
issue.  The  jury  found  the  seventeen  hundred  dollars  princi- 
pal, and  over  twelve  hundred  dollars  interest  against  the 
administrator ;  he  moved  for  a  new  trial  and  the  presiding 
judge  granted  it ;  whereupon  the  complainants  bring  the  case 
before  us  for  review. 

1.  But  four  legatees  sued,  and  there  were  six  entitled,  and 
that  is  one  of  the  grounds  on  which  the  motion  was  granted. 
The  complainants  say  that  they  offered  to  write  off  two 
shares'  value  of  the  verdict,  but  the  judge  cited  a  decision 
of  this  court,  McDonald  vs.  Dickens  et  al,^  58^A  Georgia^ 
77,  and  held  that  it  could  not  be  done.  The  court  below 
misapprehended  the  ruling  of  this  court.  The  two  shares 
could  have  been  written  off,  and  it  should  have  been  done, 
if  that  had  been  the  only  ground  of  motion  for  a  new  trial. 
See  8  Ga.,  113;  18  /J.,  539;  31  /J.,*140;  42  lb.,  462;  44 
n.,  243 ;  57  lb.,  77. 

In  the  case  of  cited  by  the  court  below,  this  court  held 
that  the  case  being  a  certiorari  from  the  justice  court,  and 
the  question  being  on  its  dismissal  because  the  amount  was 
over  $50.00,  which  required  appeal  and  not  certiorcm,  to 
take  it  up,  th^e  the  court  could  not  allow  the  party  to  dis- 
pense with  an  appeal  and  give  jurisdiction  to  the  superior 
court  by  writing  the  claim  down  to  fifty  dollars. 

2.  But  the  court  did  not  rest  the  judgment  granting  a 
new  trial  on  this  ground  alone ;  but  put  it  on  an  error  in  rul- 
ing out  the  testimony  of  Bluodworth,  which  tended  to  show 
that  the  cotton  with  which  complainants  insisted  that  Puri- 
foy had  paid  Murphy  was  not  delivered  to  Murphy,  for  Puri- 
foy, by  his  advice,  put  it  in  the  lint  room  of  the  gin-house  to 
protect  it  for  himself ;  that  Bloodworth  having  advised  him 
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to  do  80,  he,  Pnrif oj,  afterwards  told  him,  Bloodworth,  that 
he  had  done  so.  The  issue  was  whether  the  cotton  was  deliv- 
ered or  not  to  Murphy  by  Purifoy  when  put  in  the  lint  room, 
and  the  judge  who  heard  the  ease  being  of  the  opinion  that 
the  rejected  evidence  elucidated  that  issue,  and  that  the  case 
ought  to  be  tried  again,  we  will  not  overrule  his  opinion. 

The  very  fact  that  he  granted  the  new  trial  shows  that  he 
was  not  satisfied  with  the  verdict,  and  whilst  he  put  the 
grant  of  it  on  two  grounds,  he  did  not  overrule  the  others ; 
and  the  case  comes  within  the  principle  so  often  announced 
that  this  court  reluctantly  interferes  with  the  grant  of  a  first 
new  tnal  when  the  judge  below  is  not  satisfied  with  the  find- 
ing. The  fact  is  that  the  verdict  looks  large  any  way  it  may 
be  viewed,  as  all  the  cotton  the  administrator  is  charged  to 
have  got  from  the  testator  was  but  two  bales  for  a  note  ap- 
parently executed  in  1861,  and  amounting  to  over  twelve 
hundred  dollars  principal.  The  facts  seem  to  demand  a 
new  investigation. 

Judgment  affirmed. 


Clark  et  al.  vs.  The  TJNrrED  States. 

The  bond  of  a  collector  of  the  internal  revenue  of  the  United  States 
is  a  bond  for  the  indemnity  of  the  government  alone,  and  not  for  the 
protection  of  private  persons  who  may  be  injured  by  the  torts  of  the 
principal  or  his  deputies. 

Officers.     Bonds.     Actions.      Before  Judge  Hillyer. 
Fulton  Superior  Court.     October  Term,  1877. 

Reported  in  the  decision. 

Amos  T.  Akerman,  for  plaintiffs  in  error. 

CoNLEY  &  Shumate,  for  defendant. 

Wabneb,  Chief  Justice. 

This  was  an  action  brought  in  the  game  of  the  United 
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States  of  America  for  the  use  of  the  plaintiff,  against  the  de- 
fendant and  his  securities  on  his  official  bond  as  collector  of 
United  States  internal  revenue  for  the  second  district  of 
Georgia,  alleging  as  a  breach  thereof,  that  the  defendant,  as 
collector  aforesaid,  by  his  deputy,  did  seize  and  detain  from 
the  plaintiff,  two  horses,  one  wagon  and  harness,  five  hun- 
dred pounds  of  hammered  iron,  and  three  bushels  of  dried 
fruit,  from  the  12th  day  of  December,  1876,  until  the  28th 
day  of  March,  1877,  when  the  same  was  ordered  to  be  re- 
turned to  him  by  the  (Jnited  States  court  having  jurisdiction 
thereof,  and  that  said  property  whilst  in  the  possession  of 
said  defendant  or  his  deputy,  was  greatly  damaged,  to  the  in- 
jury of  plaintiff  two  hundred  and  fifty  dollars.  To  this  dec- 
laration the  defendants  demurred.  The  court  overruled  the 
demurrer,  and  the  defendants  excepted. 

The  collector's  bond  sued  on  by  the  plaintiff  in  this  case 
is  a  conti-act  for  the  indemnity  of  the  United  States  alone, 
and  not  for  the  indemnity  of  private  persons  who  may  be 
injured  by  the  wrongs  or  torts  of  the  collector  or  his  depu- 
ties. The  plaintiff's  suit  is  upon  a  contract^  and  the  injury 
complained  of  as  a  breach  of  that  contract,  is  in  the  nature 
of  a  tort  committed  on  the  plaintiff's  property  by  one  of  the 
collector's  deputies,  for  which  the  collector  and  his  securi- 
ties are  not  liable  on  his  bond  required  by  the  3143  section 
of  the  revised  statutes  of  the  United  States,  although  he 
might  be  proceeded  against  under  the  3169th  section.  In 
our  judgment  the  court  erred  in  overruling  the  defendant's 
demurrer  to  the  plaintiff's  declaration. 

Let  the  judgment  of  the  court  below  be  reversed. 


Haley,  executor,  vs,  Evans. 

1.  When  an  executor  is  made  a  party  defendant  to  a  pending  action,  he 
may  be  ruled  to  trial  at  once,  unless  cause  be  shown  for  a  continu- 
ance. The  absence  of  counsel  without  leave,  and  unexplained,  is 
not  such  cause.  Nor  is  the  absence  of  certain  books  of  account  in 
the  plaintiff's  possession,  when  they  would  not  be  available  as  evi- 
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dence  if  present,  their  relevancy  depending  upon  preliminary  evi- 
dence to  vary  and  contradict  the  written  contract  constituting  the 
cause  of  action,  and  said  preliminary  evidence  being  in  parol,  and 
therefore  inadmissible. 
2.  An  absolute,  unconditional  promissory  note,  cannot  be  changed  into 
a  conditional  obligation  by  parol,  in  the  absence  of  f  rand,  accident 
or  mistake.     (R.) 

Continuance.  Administrators  ana  executors.  Contracts. 
Evidence.  Before  Judge  Lester.  Cherokee  Superior 
Court.    August  Term,  1877. 

Report  unnecessary. 

W.  M.  Sessions,  for  plaintiff  in  error. 

W.  T.  &  W.  J.  Winn  ;  C.  D.  Phillips,  for  defendant. 

Bleckley,  Judge. 

The  application  for  continuance  rested  on  the  absence  of 
counsel ;  on  the  fact  that  the  movant,  the  executor,  had  just 
been  made  a  party,  and  on  the  desire  and  expectation  of  pro- 
curing evidence  to  aid  in  a  defense  based  on  contradicting  or 
varying  the  note.  It  did  not  appear  why  the  counsel  was 
absent,  and  the  court  knew  he  had  no  leave  of  absence.  Be- 
fore being  made  a  party  the  executor  had  (it  is  to  be  pre- 
sumed) the  twelve  months  allowed  by  statute  to  look  into 
the  state  of  his  testator's  affairs.  He  did  not  represent  to 
the  court  that  he  needed  more  time  for  that  purpose  On 
the  contrary,  he  filed  a  plea  setting  forth  the  transaction  out 
of  which  the  note  sued  on  arose,  and  alleging  an  agreement 
varient  from  the  absolute,  unconditional  contract  to  pay  em- 
bodied in  the  note.  It  was  to  enable  him  to  coerce  the  pro- 
duction of  certain  books  in  the  plaintiff's  possession,  that  the 
continuance  was  wanted.  But,  according  to  the  showing 
for  continuance,  as  we  understand  it,  the  books  would  be 
relevant,  not  to  establish  a  contract  different  from  that  con- 
tained in  the  note,  but  only  to  aid  in  making  the  defense 
complete  after  that  different  contract  had  been  otherwise  es- 
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tablished.  From  the  teuor  of  the  plea,  as  well  as  of  the 
showing,  it  is  obvious  that  the  contract  relied  upon  was  in 
parol,  and  cotemporaneous  with  the  execution  of  the  note. 
In  some  of  its  features  the  case  bears  a  strong  resemblance 
to  that  alleged  by  the  complainant  in  20  Ga.y  242.  The  ef- 
fort at  bottom  is  to  change  by  parol,  an  absolute,  uncondi- 
tional promissory  note,  into  a  conditional  note.  This  cannot 
be  done,  in  the  absence  of  fraud,  accident  or  mistake.  And 
the  averments  as  to  the  fraud,  accident  or  mistake  must  be 
full  and  explicit.  It  is  in  vain  to  have  writings,  if  parties 
can  be  allowed  deliberately  to  reduce  a  contract  to  writing, 
and  then  set  up  by  parol  a  totally  different  contract.  Why 
will  people  say  in  writing  that  their  agreements  are  so  and 
so,  when  they  are  something  else  ?  Grenerally,  they  must 
abide  by  the  writing.  ^Ga,,  373 ;  13  IK,  193,  208,  210 ;  21 
/J.,  118 ;  36  /J.,  454 ;  40  /J.,  199 ;  41  /J.,  675 ;  43  /J.,  190, 
333,  423 ;  44  /J.,  662 ;  49  /J.,  370 ;  50  /J ,  21 1 ;  52  /J.,  149, 
448,  570 ;  53  /*.,  18 ;  54  /J.,  289,  586 ;  56  Ih.,  31 ;  57  lb., 
319. 
Judgment  affirmed. 


Mc6rh££,  trustee,  vs,  Mott  et  al, 

1.  Where  a  party  to  a  bill  receives  money  held  for  distribution  under  a 
consent  decree,  and  the  same  decree  to  which  he  oonsents  provides 
that  the  original  bill  be  held  up  to  try  issues  touching  other  property 
not  distributed,  he  is  estopped  from  demurring  to  the  original  bill 
for  want  of  equity  in  it  to  try  those  issues,  such  bill  being  necessary 
to  hold  in  court  the  cross-bills  of  the  parties  which  make  those  is- 
sues. 

2.  Where  a  crossbill  showed  on  its  face  that  the  matters  set  up  therein 
had  been  adjudicated  in  a  claim  case  regularly  tried  by  jury,  with 
motion  for  a  new  trial  refused,  and  the  refusal  affirmed  by  this  court 
by  dismissal  of  the  writ  of  error,  it  should  have  been  dismissed  on 
demurrer. 

8.  Where  another  cross-bill  showed  that  the  complainants  therein  had 
purchased  from,  and  held  under,  the  claimants  in  said  claim  case, 
and  must  have  bought  after  judgment  in  said  claim  case  or  pending 
the  claim,  such  cross-bill  should  also  have  been  dismissed  on  demur- 
rer. 
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Practice  in  the  Superior  Court.  Equity.  Judgments. 
Before  Joseph  F.  Pou,  Esq.,  Judge  pro  hao  vice.  Muscogee 
Superior  C^urt.     November  Term,  1877. 

Reported  in  the  opinion. 

Peabody  &  Brannon,  for  plaintiff  in  error. 

R.  J.  MosES,  for  defendants. 

Jackson,  Judge. 

1.  This  was  a  bill  filed  by  Mott^against  sundry  defendants, 
to  stay  proceedings  for  the  distribution  of  money  under  a 
rule  against  the  sheriff  until  certain  equities  which  sprang 
out  of  a  suretyship  of  his  for  the  firm  of  E.  Barnard  &  Co., 
whose  property  had  brought  the  fund  into  court,  could  be 
adjusted  in  equity,  and  the  bill  also  alleged  that  the  partner- 
ship owned  a  certain  dray,  two  mules  and  a  set  of  har- 
ness. The  equity  set  up  was  that  he  had  paid  a  partnership 
debt  as  security,  and  that  the  defendants  were  claiming  on 
individual  account  and  against  the  partners,  to-wit :  Barnard, 
deceased,  and  Hoops,  surviving  partner. 

The  whole  case  was  adjusted  by  a  consent  decree  in  which 
the  fund  was  divided  between  the  complainant,  Mott,  Mc- 
Gehee,  Mrs.  Schley,  and  the  Misses  Barnard,  and  in  the  same 
consent  decree  it  was  ordered  *'  that  said  bill  be  held  up  to 
try  the  issues  as  to  the  mules  and  wagon." 

The  contest  about  them  seemed  to  be  between  Disbrow  & 
Co.,  who  had  come  into  the  case  and  been  made  defendants, 
and  the  Misses  Barnard,  on  the  one  side,  and  McGehee  on 
the  other. 

On  the  trial  McGrehee  demurred  to  the  original  bill  of 
Mott  on  the  ground  that  no  equity  was  in  it  in  respect  to  the 
dray  and  mules,  and  nothing  according  to  that  bill  was  left 
to  be  tried — no  issue  being  made  on  said  property  at  all.  It 
appears  that  the  prayer  of  the  bill  was  that  the  defendants 
be  enjoined  from  disposing  of  the  dray  and  mules,  which 
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were  charged  to  be  in  the  possession  of  the  sheriflf  or  of 
Hoops,  the  surviving  partner,  or  of  the  heirs — the  Misses 
Barnard ;  but  the  record  shows  no  restraining  order  or  in- 
junction of  the  chancellor  in  respect  to  them. 

However,  we  think  that  the  consent  decree  by  which  Mc- 
Gehee  received  four  hundred  dollars  and  by  which  he  agreed 
that  the  bill  should  be  held  up  to  try  the  questions  made  in 
regard  to  the  dray  and  mules,  estops  him  from  demurring  to 
the  original  bill  which  brought  the  case  into  court,  and  upon 
which  those  issues,  made  by  his  answer  and  the  answers  of 
Disbrow  &  Co.,  and  of  the  Misses  Barnard,  in  the  nature  of 
cross-bills,  alone  had  any  standing  in  court.  Having  received 
money  by  the  consent  decree,  the  entire  consent  must  stand 
—that  which  is  against  him  as  well  as  that  in  his  favor;  and 
tlie  court  below  was  right  to  overrule  the  demurrer  to  the 
original  bill. 

2.  McGehee  then  demurred  to  the  cross-bill  of  Disbrow  & 
Co.,  and  that  demurrer  was  overruled. 

That  cross-bill  showed  a  purchase  of  the  mules  and  dray 
from  E.  Barnard  &  Co.  before  the  lien  of  McGehee  attached. 
That  lien  was  a  distress  warrant,  which  was  levied  after  a 
honajide  sale  for  value  of  the  dray  and  mules  to  Disbrow  & 
Co.  according  to  the  cross-bill ;  but  the  cross-bill  also  showed 
on  its  face  that  the  levy  thus  made  was  arrested  by  a  claim 
which  they,  Disbrow  &  Co.,  interposed  and  which  was  found 
against  them ;  that  a  motion  was  made  for  a  new  trial  which 
was  overruled  ;  that  the  case  on  the  refusal  to  grant  that  mo- 
tion was  brought  to  this  court ;  that  the  writ  of  error  was  dis- 
missed and  the  judgment  thus  stood  affirmed ;  that  it  was 
the  fault  of  the  clerk  that  it  was  dismissed,  and  thus  the 
judgment  was  affirmed  not  on  the  merits.  Some  allegation 
is  made  that  Bass  was  deceived  by  a  statement  of  Mc- 
Gehee, and  did  not  know  that  the  case  was  pending ;  but  all 
should  have  been,  and  was  doubtless,  in  the  motion  for  a 
new  trial. 

This  claim,  and  the  decision  thereon,  and  on  the  motion 
for  a  new  trial,  concludes  Disbrow  ife  Co.     The  jury  found 
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against  them,  the  presiding  judge  would  not  grant  a  new 
trial,  his  judgment  was  affirmed  by  this  court — no  matter 
for  what  reason — and  this  judgment  cannot  be  reopened. 
Therefore  the  court  erred  in  overruling  the  demurrer  to  the 
cross-bill  of  Disbrow  &  Co. 

3.  McGehee  then  demurred  to  the  cross-bill  of  the  Misses 
Barnard. 

That  cross-bill  sets  up  title  from  Disbrow  &  Co.,  and 
places  these  parties  solely  upon  the  equities  of  those  from 
whom  they  alleged  they  purchased,  and  it  is  not  averred 
when  they  bought  from  I)isbrow  &  Co. — whether  before 
the  judgment  on  their  claim  case  with  McGehee,  or  pend- 
ing that  claim  or  when. 

Their  whole  claim  turns  on  the  validity  of  the  claim  of 
Disbrow  &  Co.,  and  that  having  been  adjudicated  by  the 
superior  court  of  Muscogee,  on  regular  trial  by  jury,  by  that 
court  on  a  motion  for  a  new  trial,  and  that  judgment  refus- 
ing the  new  trial  having  been  affirmed — standing  affirmed 
by  statute — when  the  writ  of  error  was  dismissed — no  mat- 
ter at  whose  fault — the  title  of  Disbrow  &  Co.  is  res  adji^ 
dicata.  The  demurrer  should  have  been  sustained  there- 
fore, and  their  cross-bill  dismissed  as  to  Disbrow  &  Co. ;  and 
as  the  Misses  Barnard  must  have  purchased  either  after 
judgment  on  the  claim  or  pending  the  claim — of  which  the 
doctrine  of  lis  pendens  gave  tliem  notice  they  too  are  con- 
cluded by  the  judgment  in  the  claim  case,  and  the  demur- 
rer to  their  cross-bill  should  have  been  sustained.  As  this 
disposes  practicaUy  of  the  case,  it  is  unnecessary  to  go  fur- 
ther into  the  issues  tried  and  exceptions  made  pending  tlie 
further  trial  before  the  jury. 

Judgment  reversed. 


CoMBflSSIONEBS  OF  LaWBBNCEVILLE  VS.  CeAWFORD. 

[Jackson,  Judge,  did  not  preside  in  this  case  on  account  of  providential  cause.] 
That  an  act  alleged  to  have  been  a  breach  of  a  town  ordinance  against 
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obstructing  streets,  wag  committed  after  the  passage  of  the  ordi- 
nance, is  a  necessary  part  of  the  case  for  the  prosecution. 

(Mminal  Law.  Municipal  corporations.  Before  Judge 
Rice.  Gwinnett  Superior  Court.  September  Adjourned 
Term,  1877. 

Crawford  was  carried  before  the  Board  of  Commissioners 
of  Lawrenceville  for  an  alleged  violation  of  tlie  following 
ordinance : 

"  Ordinance  No.  4.  That  any  person  who  shall  place  any 
obstruction  in  the  streets  or  alleys  of  said  town,  and  shall 
fail  to  remove  the  same  within  twenty-four  hours  after  re- 
ceiving notice  by  the  town  marshal  to  do  so,  *****  * 
shall,  upon  conviction  thereof,  be  punished  as  prescribed  in 
ordinance  No.  1,  adopted  by  this  board." 

He  was  adjudged  guilty  and  sentenced  to  pay  a  fine  of 
$10.00,  or  be  imprisoned  twenty  days.  He  carried  the  case  to 
the  superior  court  by  certiorari.  The  judgment  of  the 
commissioners  was  reversed,  and  judgment  given  against 
them  for  costs,  and  they  excepted. 

For  the  other  facta  see  the  decision. 

F.  F.  Juhan;  S.  J.  Winn,  for  plaintiffs  in  error. 
W.  IL  SiMHONs,  for  defendant. 
Wabnkb,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiorari  to 
the  Board  of  Commissioners  of  Lawrenceville.  The 
court,  after  hearing  and  considering  the  answer  of  the 
commissioners  to  the  writ  of  certiorari  and  the  evidence 
contained  therein,  sustained  the  same,  and  rendered  judg- 
ment in  favor  of  the  plaintiff  in  certiorari — whereupon  the 
board  of  commissioners  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  ordi- 
nance for  obstructing  the  streets  in  said  town  which  the 
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plaintiff  in  certiorari  was  charged  with  having  violated, 
was  passed  on  the  20th  of  January,  1877.  There  is  no  evi- 
dence in  the  i^ecord  before  us  when  the  fence  was  placed 
in  the  street  by  the  plaintiff  in  certioraH^  whether  it  was 
before  or  after  the  passage  of  the  ordinance.  If  it  was  be- 
fore the  passage  of  the  ordinance  there  was  no  viola- 
tion of  it  at  that  time.  If  it  was  done  after  the  passage 
of  the  ordinance,  it  was  incumbent  on  the  commissioners  to 
have  shown  that  fact.  It  is  for  the  plaintiff  to  show  affir- 
matively that  there  is  error  in  the  judgment  of  the  court  in 
order  to  obtain  a  reversal  of  it,  and  inasmuch  as  that  is  not 
affirmatively  shown  by  the  evidence  in  the  record  in  this 
case,  let  the  judgment  of  the  court  below  be  affirmed. 


Gould  &  Company  vs.  The  Cmr  of  Atlanta. 

1.  When  the  mayor  and  council  of  a  city,  for  the  purpose  of  prevent- 
ing a  non-resident  merchant  from  competing  with  resident  mer- 
chants, and  with  the  malicious  intent  of  injuring  the  non-resident 
merchant,  pass  a  resolution  declaring  him.  by  name,  to  be  within  a 
certain  tax  ordinance  (since  adjudged  to*  be  invalid),  and  directing 
the  enforcement  of  such  ordinance  against  him,  and  when,  in  obedi- 
ence to  the  resolution,  executions  are  issued  and  levied  upon  his 
goods,  and  he  is  damaged  thereby,  he  has  a  right  of  action  against 
the  corporation. 

2.  When  the  declaration  for  a  tort  sets  forth  a  suflScient  cause  of  action, 
and  is  demurred  to  generally,  the  demurrer  should  be  overruled. 
That  some  of  the  damages  alleged  are  speculative,  too  remote,  or  for 
other  reason  not  recoverable,  is  matter  forspecial  demurrer. 

Municipal  corporations.  Torts.  Tax.  Pleadings.  Be- 
fore Judge  HiLLYEB.  Fulton  Superior  Court.  October 
Term,  1877. 

Gould  &  Company  brought  case  against  the  city  of  At- 
lanta for  $5,000.00,  alleging,  in  substance,  as  follows : 

On  January  2l8t,  1876,  the  defendant,  by  its  officers  the 
mayor  and  general  council,  contrary  to  law  and  with  the  wil- 
ful and  malicious  intent  to  so  oppress  and  annoy  petitioners 
(who  had  previous  to  that  time  shipped  a  large  stock  of  mer- 
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chandise  of  the  value  of  $40,00.00,  to  the  city  of  Atlanta, 
and  had  rented  a  store  for  the  purpose  of  selling  the  same) 
so  that  they  would  be  compelled  to  withdraw  their 
stock  of  goods  from  the  market  and  move  away  from  said  city, 
did  convene  and  pass  a  resolution,  at  the  request  of  a  large 
number  of  dry-goods  merchants  in  said  city,  declaring  peti- 
tioners to  be  transient,  itinerant,  non-resident  speculators  and 
traders  within  the  intent  and  meaning  of  the  13th  section  of 
the  tax  ordinance  of  said  city  for  the  year  1875,  directing  the 
clerk  of  council  to  issue  execution  against  petitioners  for 
five  per  cent,  of  the  gross  sales  made  by  them  each  day,  and 
directing  the  marshal  to  levy  daily  on  petitioners'  goods, 
and  sell  the  same  for  said  illegal  tax,  in  the  event  that  peti- 
tioners failed  to  make  a  return  of  their  gross  sales  each  day, 
within  one  hour  after  the  same  were  made,  and  pay  the  said 
five  per  cent,  tax  thereon.  This  was  not  done  for  the  sole 
purpose  of  raising  revenue,  but  to  protect  the  dry-goods 
merchants  of  said  city  from  the  competition  which  was  likely 
to  result  from  the  business  your  petitioners  were  about  to 
commence.  On  January  24th,  petitioners  opened  their 
store  and  commenced  selling  at  auction,  when  defendant's 
clerk  issued  execution  against  them  for  $50.00,  which  was 
five  per  cent  of  their  gross  sales  for  that  day,  and  a  levy  was 
made  by  the  marshal.  On  each  succeeding  day  executions 
were  issued  and  levied  until  petitioners  were  compelled  to 
employ  counsel  and  appeal  to  the  courts  for  protection. 

On  January  25th,  with  the  same  malicious  intent,  defend- 
ant's clerk  issued  a  summons  against  each  of  petitioners, 
charging  them  with  a  violation  of  the  said  city  ordinance  in 
not  returning  the  amount  of  their  gross  sales  and  paying 
five  per  cent,  thereon  as  transient,  itinerant,  non-resident 
traders  or  speculators.  Under  this  process  petitioners  were 
held  in  custody  by  the  chief  of  police  for  one  hour,  until 
they  gave  bond.  On  the  next  morning  they  were  com- 
pelled to  appear  before  the  recorder  and  submit  to  a  long, 
tedious  trial,  which  resulted  in  their  being  found  guilty, 
and  each   fined   $100.00.      For  the  purpose  of  avoiding 
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these  executions  and  prosecutions,  petitioners  commenced 
making  returns  and  paying  the  tax  until  they  could  obtain 
an  adjudication  of  their  rights.  Immediately  after  they 
commenced  so  doing,  to-wit :  on  January  29th,  a  called  meet- 
ing of  said  mayor  and  general  council  was  held  tor  the  ex- 
press purpose  of  devising  further  means  for  the  annoyance 
and  persecution  of  petitioners,  with  the  aforesaid  malicious 
intent,  and  an  ordinance  was  passed  requiring  transient,  itin- 
erant, non-resident  speculators  or  traders  to  pay  a  tax  of 
twenty-five  per  cent,  of  their  gross  sales  every  day,  etc. 
Petitioners  tendered  to  defendant's  clerk  all  the  tax  for 
which  they  were  liable,  but  ho  refused  to  receive  the  same, 
and  acting  under  the  instructions  of  defendant,  declined 
to  issue  a  license  to  tliem.  From  that  time  executions  were 
daily  issued  and  levied  for  twenty-five  per  cent,  of  the  gross 
sales,  nntil  stopped  by  injunction. 

Petitioners  have  sustained  damage  to  the  amount  of 
$5,000.00,  in  this  that  they  were  put  to  heavy  expense  in 
asserting  their  legal  rights,  in  protecting  themselves  against 
the  levy  and  sale  of  their  property,  were  hindered  and  de- 
layed in  making  sales,  were  so  annoyed  and  had  so  much  of 
their  time  consumed  in  such  law-suits,  that  they  could  not 
give  as  much  of  their  time  to  their  business  as  they  other- 
wise would  have  done,  whereby  they  lost  the  sale  of  a  large 
amount  of  their  goods,  etc. 

To  this  declaration  the  defendant  demurred  generally. 
The  demurrer  was  sustained,  and  plaintiffs  excepted. 

D.  F.  &  W.  R.  Hammond,  for  plaintiffs  in  error. 

W.  T.  Newman,  city  attorney,  for  defendant. 

Bleckley,  Judge. 

1.  The  demurrer  admits  the  facts  as  alleged  in  the  decla- 
ration. If  they  are  true,  a  great  wrong  was  perpetrated  upon 
the  plaintiffs,  and  the  wrong  was  wilful  and  malicious — the 
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intent  was  to  injure,  and  the  injury  was  accomplished.  It  is 
a  mistake  to  suppose  that  a  city  belongs  to  the  inhabitants 
alone.  Trade  is  broad,  and  will  not  brook  limitation  at  the 
will  of  those  who  may  happen  to  bear  municipal  sway.  Com- 
merce in  Atlanta  is  not  a  close  corporation — it  is  not  confined 
to  the  elect.  Whoever  comes  to  trade,  may  trade  on  the  very 
same  conditions  as  attach  to  those  who  preceded  them.  The 
right  is  free  to  all  upon  the  same  terms ;  and  it  is  in  vain  for 
those  who  are  in,  to  clamor  for  the  exclusion  of  those  who  seek 
to  get  in.  Atlanta  is  open  alike  to  all  citizens  of  the  United 
States,  and  will  so  remain  while  the  organic  law  of  the  union 
is  unchanged.  A  local  policy  at  variance  with  the  broad 
spirit  of  the  constitution  may  be  attempted,  but  cannot  be 
maintained.  It  may  prevail  in  the  council-chamber,  but 
cannot  gain  recognition  in  the  court-house,  except  as  a  tem- 
porary form  of  error.  It  was  the  legal  right  of  these  plain- 
tiffs to  transact  business  in  Atlanta,  without  any  hostile  pro- 
ceedings against  them  founded  on  the  mere  fact  of  non- 
residence.  While  they  were  engaged  in  business  within  the 
city,  they  were  entitled  to  precisely  the  same  treatment  as 
other  merchants  of  the  same  class  ought  to  have  received. 
The  city  government  had  as  little  right  to  attack  them,  in 
the  way  alleged  in  the  declaration,  as  it  had  to  attack  the 
oldest  and  most  reputable  merchant  in  the  community.  The 
law  is  no  respecter  of  persons,  and  will  no  more  endure  to 
see  T.  Gould  &  Co.  wantonly  injured  by  the  mayor  and 
council,  than  it  will  endure  to  see  those  injured  whose  ad  van 
tage  was  in  view  when  the  injury  on  T.  Gould  &  Co.  was  in- 
flicted. As  a  court,  we,  of  course,  know  nothing  of  the 
facts  but  what  is  alleged  in  the  declaration ;  but  if  the  alle- 
gations shall  be  supported  by  proof,  the  recovery  of  damages 
would  be  a  necessary  legal  consequence.  See  7  Oa.^  139, 
etseq, 

2.  It  may  be  that  some  of  the  special  damages  alleged  are 
speculative,  too  remote,  or  otherwise  beyond  legal  remedy 
but  a  sufficient  cause  of  action  is  set  forth,  and  that  being  so, 
the  declaration  should  not  have  been  dismissed  on  general 
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demurrer.  Any  mere  overreaching  as  to  the  specification  of 
damages,  was  matter  for  special  demurrer,  and  for  correction 
by  amendment. 

Cited  for  plaintiffs:  55  Oa,,  678;  Dillon  M.  C,  §§  766, 
et  seq,,  753;  19  Pick.,  511,  516;  15  New  York,  521, 
519;  40  /J.,  442;  20  Ga.,  635;  57  lb.,  116;  12  Rob. 
La.,  668,  674 ;  4  La.  An.,  440 ;  12  lb.,  15. 

Cited  for  the  city :  2  Law  and  Eq.  R.,  637 ;  Dillon  M.  C, 
§248. 

Judgment  reversed. 


The  Planters'  and  Miners'  Bank  vs.  The  Willeo  Cotton 

Mills. 

The  Willeo  Cotton  Mills  vs.  The  Planters'  and  Miners' 

Bank. 

1.  Where  a  debtor  in  failing  circumstances,  has  all  his  visible  property 
on  which  he  obtained  the  credit,  incorporated  under  a  manufactur- 
ing charter,  and  divided  into  shares  between  his  father  and  himself, 
and  afterwards  makes  over  to  his  wife  his  shares  so  set  apart  to  him, 
the  father  having  paid  debts  of  the  son  to  himself  and  other  creditors 
for  his  shares  of  the  stock,  the  transaction  may  be  obnoxious  to  sec- 
tion 1952  of  the  Code  as  made  to  delay  or  defraud  creditors  ;  and 
whether  made  with  such  intent  or  not,  and  whether  such  intent  was 
known  to  the  father,  or  he  had  grounds  for  reasonable  suspicion  of 
such  intent,  or  the  transaction  was  for  a  valuable  consideration  and 
dona  ./ici6,  and  without  such  notice  or  grounds  of  suspicion,  is  a  ques- 
tion for  the  jury  on  all  the  facts  and  circumstances  of  the  case,  and 
if  fairly  passed  upon  by  the  jury,  the  verdict  should  stand. 

8.  The  corporation,  however,  has  the  right  to  test  the  question  in  court, 
and  if  the  verdict  be  for  damages  because  the  claim  was  interposed 
for  delay  only,  and  the  presiding  judge  grants  a  new  trial,  this  court 
will  not  control  his  discretion  in  granting  the  same,  because  it  may 
have  been  predicated  upon  his  dissatisfaction  with  such  damages, 
unless  the  plaintiff  shall  write  off  the  damages. 
The  judgment  is  therefore  reversed,  and  the  verdict  of  the  jury  will 
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Stand,  if  the  plaintiff  shall  write  off  the  damages  assessed  by  the 
jury — if  not,  the  judgment  granting  the  new  trial  will  be  affirmed. 

Fraud.  Corporations.  Claim.  Damages.  New  trial. 
Before  Judge  Hillyeb.  Cobb  Superior  Court.  March 
Adjourned  Term,  1877. 

To  the  November  tenn,  1875,  of  Cobb  superior  court,  the 
bank  brought  complaint  against  W.  A.  Hansell,  principal, 
and  E.  E.  Field,  indorser,  on  a  draft  for  $2,300.00,  signed  by 
"Willeo  Cotton  Mills,  W.  A.  Hansell,  proprietor."  On 
March  14,  1876,  plaintiff  recovered  judgment ;  execution  is- 
sued and  was  levied  on  certain  property  as  belonging  to  Han- 
sell, which  was  claimed  by  the  Willeo  Cotton  Mills.  On 
the  trial  the  evidence  was,  in  brief,  as  follows: 

W.  A.  Hansell  purchased  land  and  built  the  mills  in  1873 ; 
he  controlled  them  as  proprietor  until  the  fall  of  1874.  Be- 
coming involved  in  debt,  he  applied  to  his  father,  A.  J. 
Hansell,  to  purchase  a  half  interest  for  $12,500 ;  this  the 
latter  agreed  to  do,  but  it  was  determined  that  they  should 
first  become  incorporated,  a  deed  to  the  property  be  made  to 
the  company,  and  certificates  of  stock  to  the  amount  of  his 
half  interest  issued  to  A.  J.  Hansell.  They  obtained  a  char- 
ter in  February,  1875,  the  deed  was  made  August  23, 1875, 
and  the  certificates  issued  October  29,  1875,  signed  by  "  W. 
A.  Hansell,  agent,  A.  J.  Hansell,  president."  In  considera- 
tion of  this,  A.  J.  Hansell  was  to  settle  certain  debts  to  him- 
self and  others  outstanding  against  W.  A.  Hansell  in  connec- 
tion with  the  mill  property ;  he  has  settled  the  larger  portion 
of  these  debts,  and  obtained  an  extension  of  time  on  the 
largest  claim  still  remaining ;  he  intends  settling  the  balance 
as  soon  as  possible.  He  testified  that  though  he  knew  of 
some  debts  of  W.  A.  Hansell  at  the  time  of  the  purchase,  it 
was  not  done  to  defraud  or  injure  any  one.  On  October  29, 
1875,  W.  A.  Hansell  transferred  all  his  stock  to  his  wife,  and 
he  has  now  no  visible  property. 

Fieldythe  payee  and  indorser  of  the  draft,  testified  that  he 
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sold  W.  A.  nansell  cotton  for  cash,  but  afterwards  agreed 
to  give  him  time,  and  took  the  draft  sued  on ;  that  "  having 
had  assurances  from  W.  A.  Hansell  at  the  time  he  purchased 
the  cotton  that  lie  was  owner  of  the  Willeo  Cotton  Mills,  and 
believing  that  he  still  owned  the  property,"  he  (Field)  took 
the  draft  unsecured.  Letters,  ranging  in  date  from  August, 
1874,  to  March,  1875,  from  both  the  Hansells  to  Field  were 
introduced  in  evidence ;  they  were  in  reference  to  an  adjust- 
ment of  his  claim ;  some  were  written  on  paper  with  the 
printed  heading,  "OflSce  of  the  Willeo  Cotton  Mills,  W.  A, 
Hansell,  proprietor ;  Eoswell,  Ga." 

The  jury  found  the  property  subject  with  10  per  cent 
damages  per  annum  from  date  of  judgment.  Claimant 
moved  for  a  new  trial :  Upon  this  the  court  passed  substan- 
tially the  following  order : 

That  claimant,  within  fifteen  days  from  this  date  (5th 
October,  1877),  file  in  the  oflice  of  the  clerk  of  the  superior 
court  of  Cobb  county,  a  bond  with  good  and  sufficient  secu- 
rity or  securities,  to  be  judged  of  by  said  clerk  and  approved 
by  him,  in  the  sum  of  $5,000.00,  payable  to  plaintiff  in ^.  fa., 
or  party  controlling  the  judgment,  conditioned  to  have  the 
shares  in  the  Willeo  Cotton  Mills  corporation  that  were  first 
entered  at  organization  of  the  same,  or  apportioned  to  W.  A. 
Hansell,  defendant  in  Ji.  /a.,  forthcoming,  when  called  for 
by  the  sheriff  or  his  deputy,  to  be  levied  on  under  the  said 
Jl,  fa,j  should  such  plaintiff  or  party  controlling  hereafter 
desii^e  to  pursue  the  same.  Upon  compliance  of  claimant,  a 
new  trial  is  granted  ;  otherwise,  refused. 

Plaintiff  thereupon  excepted.  Claimant  also  excepted 
because  of  the  bond  required.  The  cases  were  argued  to- 
gether. 

W.  M.  Sessions  ;  A.  Johnson  ;  M.  H.  Field,  for  plaintiff 
in  error  in  the  first  case,  and  defendant  in  the  second. 

Candles  &  Thomson,  contra. 


Digitized  by 


Google 


JANUARY  TERM,  1878.  171 

The  Planters'  Bank  m.  The  WUleo  Mills. 

Jackson,  Judge. 

From  a  careful  examination  of  the  facts  of  this  case  a8 
set  out  in  the  record,  we  are  of  the  opinion  that  the  verdict 
of  the  jury  is  sustained  sufficiently  by  the  evidence  to  require 
that  it  should  stand  in  so  far  as  it  finds  the  property  subject 
From  the  qualified  and  conditional  grant  of  a  new  trial 
by  the  superior  court,  it  appears  that  the  presiding  judge 
did  not  differ  with  the  jury  in  the  conclusion  that  this  debt 
ought  to  be  paid  out  of  this  property,  as  the  order  of  the 
judge  was  evidently  an  effort  to  secure  enough  of  it  to  be 
forthcoming  to  meet  the  demands  of  the  judgment  creditor. 
The  case^  therefore,  is  not  within  the  rule  that  this  court 
will  reluctantly  interfere  with  the  first  grant  of  a  new  trial 
where  the  presiding  judge  is  not  satisfied  with  the  verdict, 
but  differs  from  the  jury  on  the  evidence,  for  it  seems  that 
the  judge,  as  well  as  the  jury,  thought  that  this  property 
ought  to  pay  this  debt.  We  think  so  too.  The  creditor 
gave  to  the  debtor  credit  on  the  faith  of  this  property,  and 
afterwards  he  was  put  off  from  time  to  time  by  the  debtor ; 
and  then  the  property  was  converted  into  a  manufacturing 
company's  estate  for  which  a  charter  was  obtained  by  the 
debtor  and  his  father — the  father  being  the  other  member  of 
the  corporation,  and  having  recognized  the  debt  and  made 

propositions  himself  to  pay  it* 

The  son  made  over  to  his  wife  his  part  of  the  estate  and 
left  nothing  for  this  creditor.  The  father  paid  for  his  por- 
tion in  debts  the  son  owed  him  and  other  creditors — leav- 
ing nothing  to  pay  this  debt  after  promises  to  pay  it  by  one 

of  the  company,  and  negotiations  looking  to  its  payment 

by  the  other. 
Section  1952  of  our  Code  is  very  strong  in  regard  to  sales 

by  insolvent  persons  or  persons  in  involved  circumstances. 

The  second   paragraph  annuls  every  conveyance  of  any 

property  made  with  intent  to  delay  creditors — if  the  party 

taking  knows  that  intent. 

Whether  this  was  a  transaction  and  transfer  of  this  estate 
11 
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to  delay  this  creditor — to  pnt  the  question  in  its  mildest 
form — was  for  the  jury  to  say;  and  whether  that  intent  was 
known  to  the  party  taking  was  also  for  that  body  to  find. 
They  have  so  found  after  the  case  was  fairly  put  to  them  by 
the  court  under  the  law,  and  their  verdict  should  stand — 
unless  some  legal  reason  can  be  given  for  setting  it  aside. 
This  record  discloses  none  to  us. 

The  high  character  of  the  parties  impresses  us  with  the 
conviction  that  the  intent  was  eventually  to  pay  the  debt ; 
but  certainly  the  jury  might  well  think  that  it  was  done 
to  dday  its  payment.  The  entire  proceedings  look  that 
way. 

Of  course,  if  it  had  been  all  bona  fide  and  for  value,  the 
transaction  ought  to  have  stood,  as  the  same  paragraph  pro- 
vides ;  but  any  notice  that  it  was  done  to  delay  other  cred- 
itors, or  grounds  for  reasonable  suspicion  that  auch  dday 
was  the  object,  would  annul  it  by  the  very  same  paragraph 
of  the  same  section  of  the  Code.  All  these  were  matters 
peculiarly  for  the  jury. 

2.  But  we  do  not  think  that  the  facts  make  a  case  where 
the  daim  was  put  in  for  dday  only.  The  parties  had  a 
right  to  test  the  legality  of  their  conduct — to  have  their 
neighbors  say  whether  the  transaction  was  tuyrKnAbonafide^ 
and  a  court  to  pronounce  upon  its  legal  effect.  Their  object, 
it  seems,  from  the  evidence,  was  to  test  these  points,  and  not 
by  a  claim  affidavit,  merely  and  soLdy^  to  delay  this  fi>.fa. 
Therefore  we  think  the  verdict  of  ten  per  cent,  damages 
wrong.  And,  perhaps,  this  view  induced  the  court  below 
to  set  it  aside.  If  so,  we  think  it  did  right  in  setting  aside 
that  part  of  the  verdict. 

3.  Wherefore  it  is  our  judgment,  that  the  judgment  be 
reversed  if  the  party  plaintiff  will  write  off  the  damages, 
and,  in  that  event,  that  the  remainder  of  the  verdict  stand  ; 
but  if  the  plaintiff  will  not  write  off  the  damages,  then  that 
the  judgment  granting  the  new  trial  be  affirmed. 

Judgment  reversed  on  terms. 
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Geiffin  v8,  Elliott. 

[Jackson,  Jndge,  did  not  preside  in  this  case  on  account  of  providential  cause.] 

Whether  a  homestead  under  §2040  of  the  Code  is  subject  to  purchase 
money,  depends  upon  whether  the  exemption  was  had  before  or  af- 
ter the  act  of  February  27,  1874.  It  is  incumbent  upon  one  relying 
upon  the  homestead  to  show  that  it  was  set  apart  before  that  act. 

Homestead.  Before  Judge  Rice.  Banks  Superior  Court. 
October  Term,  1877. 

Reported  in  the  decision. 

S.  P.  Thurmond  ;  A.  C.  Moss ;  W.  J.  Pike,  for  plaintiflE 
in  error. 

James  J.  Turnbull,  for  defendant. 

Wabnee,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  aflSdavit  of 
illegality  to  an  execution  which  had  been  levied  on  the  land 
of  the  defendant,  and  was  submitted  to  the  decision  of  the 
court  without  the  intervention  of  a  jury,  upon  the  following 
agreed  statement  of  facts:  "That  on  the  seventeenth  day 
of  October,  1871,  defendant  borrowed  the  money  of  the 
plaintiff  with  which  to  purchase  the  land  levied  on,  and  that 
he,  the  defendant,  did  pay  the  identical  money  so  borrowed  for 
the  said  land  so  levied  on;  that  the  agreement  between  plain- 
tiff and  defendant  at  the  time  the  defendant  borrowed  the 
money,  was  that  so  soon  as  defendant  procured  the  title  to 
said  land  from  the  party  from  whom  he  purchased  it,  that  he, 
the  defendant,  would  execute  to  plaintiff  a  warranty  deed  to 
the  land,  signed  by  himself  and  his  wife,  to  secure  the  pay- 
ment of  the  money  so  borrowed  from  the  plaintiff ;  that  in- 
stead of  executing  a  deed  to  said  land  to  the  plaintiff  he,  the 
defendant,  afterwards  gave  a  note  for  the  money,  and  exe- 
cuted to  the  plaintiff  a  mortgage  on  said  land  to  secure  the 
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payment  thereof;  that  suit  was  brought  in  the  justice  court, 
265th  district,  G.  M.,  on  said  note,  and  judgment  was  obtained 
thereon,  from  which  thejl,fa.  now  levied  issued;  that  defend- 
ant has  had  all  said  land  set  apart  to  him  as  exempt  under  the 
2049th  section  of  the  Code  of  Georgia."  The  court  sustained 
the  illegality,  and  awarded  judgment  against  the  plaintiff 
for  costs,  whereupon  the  plaintiff  excepted. 

It  appears  from  the  agreed  statement  of  facts  that  the  note 
upon  which  the  judgment  was  obtained  was  given  for  the 
pui  chase  money  of  the  land  which  was  levied  on  in  satisfac- 
tion thereof,  but  it  does  not  appear  whether  the  defendant's 
homestead  exemption  was  set  apart  before  or  after  the  pas- 
sage of  the  act  of  27th  February,  1874.  If  it  was  set  apart 
after  the  passage  of  that  act,  it  was  subject  to  be  levied  on 
and  sold  for  the  purchase  money  due  therefor,  and  as  the  de- 
fendant claimed  that  the  land  was  exempt  from  levy  and 
sale,  it  was  incumbent  on  him  to  show  affirmatively  such  a 
state  of  facts  as  would  have  exempted  it  under  the  law.  In- 
asmuch as  there  is  nothing  in  the  record  going  to  show  that 
tlie  homestead  exemption  of  the  land  was  set  apart  to  the  de- 
fendant before  the  passage  of  the  act  of  1874,  the  court 
erred  in  sustaining  the  defendant's  affidavit  of  illegality. 

Let  the  judgment  of  the  court  below  be  reversed. 


Holland  vs.  Heyman  &  Brother. 

The  bankruptcy  of  a  corporation  does  not  put  an  end  to  the  corpor- 
ate existence,  nor  vacate  the  office  of  its  directors. 
After  a  chartered  bank  has  been  adjudicated  a  bankrupt,  a  member 
of  its  last  active  board  of  directors,  (the  board  in  existence  when  the 
failure  occured  and  the  act  of  bankruptcy  was  committed.)  cannot 
buy  up  claims  against  it  at  a  discount,  and  entitle  himself  to  credit 
therefor  at  full  face  value  in  settlement  with  creditors  on  his  per- 
sonal liability  as  a  stockholder.  At  least,  this  cannot  be  done  so  as 
to  defeat  the  suit  of  a  creditor  who  commenced  his  action  before  the 
bought-up  claims  were  actually  applied  in  extinguishment  of  the 
stockholder's  personal  liability,  and  whilst  the  stockholder  held 
them,  as  transferee,  open  against  the  bank,  he  not  having  surren- 
dered or  canceled  them  until  after  the  action  was  brought. 
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8.  When  Jastockliolder  is  sued  as  such,  and  he  defends  on  claims  against 
the  bank,  purchased  by  him,  his  legal  disability  as  a  director  to  pur- 
chase at  a  discount  may  be  urged  by  the  plaintiff  in  reply,  without 
any  allegation  to  that  effect  in  the  pleadings. 

Bankrupt.  Corporations.  Directors.  Pleadings.  Be- 
fore Judge  HiLLYEE.  Fulton  Superior  Court.  October 
Tenn,  1877. 

On  September  10,  1875,  Heyman  &  Bro.  brought  com- 
plaint against  E.  W.  Holland  as  a  stockholder  of  the  Dollar 
Savings  Bank,  to  recover  of  said  Holland  by  reason  of  his 
ultimate  liability  for  the  indebtedness  of  the  bank,  to  the 
extent  of  his  pro  "rata  share  thereof,  in  the  proportion  that 
the  stock  of  the  bank  ($50,000)  bore  to  his  stock  ($7,500), 
upon  a  certificate  of  deposit  issued  by  said  bank,  as  follows : 

"  No.  756.  «  Atlanta,  Ga.,  20th  Sept.,  1873. 

"  This  is  to  certify  that  M.  Heyman  &  Bro.  have  deposited 
in  the  Dollar  Savings  Bank  one  thousand  and  twenty-five 
dollars.  Interest  at  fifteen  per  cent.,  to  remain  thirty  days 
or  longer.     $1,025.00.  J.  M.  Willis,  Cash'r." 

"Jan.  1,  1875. — Received  on  the  within  one  hundred  and 
ten  dollars  and  thirty-four  cents." 

The  indebtedness  alleged  is  $66,875,  and  the  amount  of 
Holland's  liability  $9,900. 

To  this  action  Holland  filed  the  following  pleas : 

1.  General  issue. 

2.  That  prior  to  the  commencement  of  this  suit,  to-wit : 
on  the  5th  of  August  and  6th  of  September,  1875,  he  had 
discharged  any  and  all  liability  he  might  have  incurred  by 
reason  of  having  been  a  stockholder  of  said  bank,  by  pay- 
ing to  other  creditors  of  said  bank  than  the  plaintiffs,  an 
amount  equal  to  the  full  proportion  his  stock  bears  to  the 
whole  amount,  to-wit :  to  S.  B.  Hoy t  $9,460.28  principal 
and  $1,733.19  interest ;  to  Lucy  S.  Olfield  and  others  (nam- 
ing them)  $1,733.17  principal  and  $59.46  interest,  or  $11,- 
193.45  principal,  and  $757.65  interest. 

3.  That  prior  to  the  commencement  of  said  suit,  to-wit : 
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on  the  5th  of  August  and  6th  of  September,  1875,  he  had 
redeemed  by  purchase  an  amount  of  the  indebtedness  of 
said  bank  as  large  as  his  liability  as  a  stockholder,  which 
said  indebtedness  is  fully  set  forth,  amounting  in  the  aggre- 
gate to  $11,193.45  principal,  and  $757.60  interest. 

Plaintiffs  introduced  in  evidence  said  certificate,  and  agree 
ment  of  counsel,  as  follows :  "  The  corporate  existence  of 
the  bank  is  admitted  as  alleged.  The  indebtedness  of  the 
bank  to  plaintiffs  for  the  amount  is  admitted,  less  a  dividend 
of  ten  per  cent,  paid  by  the  trustees  of  the  bank  in  bank- 
ruptcy. 

It  is  admitted  that  the  bank  was  declared  a  bankrupt  in 
involuntary  bankruptcy,  on  the  24th  of  March,  1874,  upon 
the  petition  of  John  McKenna,  filed ,  1873. 

It  is  admitted  that  Holland  was  a  stockholder  in  said 
bank  to  the  amount  of  $7,500,  at  the  time  the  bank's  indebt- 
edness to  plaintiffs  was  contracted,  and  that  the  whole  in- 
debtedness of  the  bank  while  Holland  was  a  stockholder, 
and  in  existence  at  the  time  suit  was  brought,  was  $66,375." 

The  plaintiffs  here  closed,  and  defendant's  counsel  intro- 
duced in  evidence  a  certificate  under  oath  of  the  trustees  in 
bankruptcy  of  said  bank,  showing  that  the  claims  pleaded 
by  Holland  were  just  claims  against  the  bank,  that  they  had 
been  duly  proven  in  bankruptcy  and  assigned  and  transfer- 
red to  him  as  pleaded,  and  that  they  had  been  surrendered 
by  him  and  canceled  by  the  trustees. 

The  defendant  closed,  and  plaintiffs  introduced  S.  B.  Hoyt, 
who  testified  as  follows :  He  was  shown  his  original  transfer 
to  Holland  as  copied  in  the  certificate  of  the  trustees  of  the 
Dollar  Savings  Bank,  and  asked  if  it  spoke  the  truth  ?  he 
answered  that  it  did ;  witness  was  then  asked  what  Holland 
paid  him  for  said  claim,  which  question  was  objected  to  on 
the  ground  of  irrelevancy,  and  on  the  further  ground  that 
no  attack  of  the  Bona  fides  of  defendant's  debt,  transferred 
to  him  by  Hoyt,  was  made  by  any  allegation  in  the  plead- 
ings.     The    objection    was    overruled    on  both  grounds. 
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Witness  then  testified,  that  owing  to  the  lapse  of  time,  he 
did  not  remember  exactly,  but  thought  that  Holland  paid 
him  an  average  of  about  fifty  cents  on  the  dollar  on  all  the 
claims  witness  transferred  to  him.  Witness  was  then  asked 
if  Holland  was  not  a  director  of  the  Dollar  Savings  Bank? 
which  question  was  objected  to  on  the  ground  that  there  was 
no  allegation  in  the  declaration  charging  him  with  being  a 
director,  and  no  averment  or  charge  in  the  pleadings  charg- 
ing him  with  being  a  director,  and  no  averment  or  charge  in 
the  pleadings  authorizing  such  proof.  The  objection  was 
overruled.  Witness  then  testified  that  he  knew  that  Holland 
was  a  director  of  the  bank  at  the  time  it  failed,  in  Septem- 
ber, 1873,  from  a  statement  of  Holland  to  him,  who,  in  the 
same  conversation  (which  took  place  shortly  after  the  fail- 
ure of  the  bank),  told  him  that  he  had  resigned  ;  that  he  did 
not  think  Holland  was  a  director  at  the  time  of  the  purchase 
by  and  transfer  of  the  claims  to  him,  but  that  he  was  a 
director  up  to  the  time  of  the  suspension  of  the  bank.  On 
cross-examination,  witness  was  asked  if  there  wasnot  a  meet- 
ing of  the  stockholders  of  the  bank  the  day  after  it  failed, 
and  if,  at  that  meeting,  all  the  directors  and  officers  were  not 
turned  out  and  the  bank  placed  in  charge  of  a  finance  com- 
mittee ?  witness  answered,  that  his  understanding  was  that 
at  the  time  of  the  suspension  all  the  directors  and  officers  of 
the  bank  were  suspended  or  resigned ;  that  he  got  his  in- 
formation from  Mr.  Holland,  who  made  that  statement  at 
the  time  and  in  the  same  conversation  in  which  he  (Holland) 
told  witness  that  he  had  been  a  director ;  witness  further 
stated,  that  shortly  after  the  adjudication  in  bankruptcy  he 
was  elected  one  of  the  committee  of  creditors  of  said  bank, 
and  was  the  chairman  of  that  committee  ;  that  at  a  meeting 
of  said  committee,  held  long  prior  to  the  purchase  by  and 
assignment  of  said  claims  to  Holland,  defendant  tendered 
his  resignation  as  a  director  to  said  committee,  stating  that 
he  did  not  consider  himself  a  director — that  he  had  resigned, 
but  that  he  oflEered  his  resignation  then,  so  that  there  could 
be  no  question ;  that  this  occurred  long  before  Holland  pur- 
chased the  claims  from  him. 
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The  jury  returned  the  following  verdict : 

"  We,  the  jury,  find  for  the  plaintiffs  the  sum  of  nine 
hundred  and  fourteen  dollars  and  eighty-two  cents,  prin- 
cipal, with  interest,  at  seven  per  cent,  per  annum,  amount- 
ing to  two  hundred  and  seventy-five  dollars  and  fifty  cents, 
making  a  total  of  eleven  hundred  and  ninety  dollars  and 
thirty-two  cents  ($1,190.32),  and  costs  of  said  suit." 

Defendant  moved  for  a  new  trial  on  the  following 
grounds : 

1st.  Because  the  court  erred  in  permitting  the  plaintiffs' 
counsel,  over  the  objection  of  defendant,  to  prove  by  S.  B. 
Hoyt  w-hat  defendant  paid  him  for  the  claims  he  transferred 
defendant,  the  testimony  being  objected  to  as  irrelevant 
and  inadmissible  under  the  pleadings. 

2d.  Because  the  court  erred  in  overruling  the  objection 
of  defendant's  counsel  to  plaintiffs'  proving  by  S.  B.  Hoyt, 
that  defendant  was  a  director  of  the  Dollar  Savings  Bank, 
there  being  no  allegation  in  the  declaration  charging  defend- 
ant with  being  such  director. 

3d.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows, to-wit :  "  If  Holland  was  a  director  in  the  bank,  and  it 
failed  and  became  insolvent,  and  thereupon  itsoflicers,  Hol- 
land among  them,  in  consequence  of  such  insolvency,  sur- 
rendered their  powers  and  assets  to  a  committee  and  exer- 
cised no  further  corporate  authority,  this  would  be,  in  law, 
no  more  than  an  abandonment  of  their  powers  as  such  of- 
ficers, and  would  not  relieve  them  from  the  duties,  liabilities 
and  disabilities  of  their  said  oflBces.  If  the  action  Holland 
took  was  really  merely  an  abandonment  of  his  office,  calling  it 
a  resignation  would  not  make  it  so,  and  if  really  a  resigna- 
tion, it  would  not  be  effectual  unless  accepted  expressly  or 
by  implication.  An  express  acceptance  should  appear  by 
some  vote  or  resolution  of  the  proper  authority  of  the  cor- 
poration, but  could  not  be  implied  from  mere  assent  by  such 
authority  to  a  surrender  of  all  powers  and  assets  to  a  com- 
mittee or  from  acquiescence  in  the  same." 

4th.  Because  the  court  errred  in  the  following  charge  to 
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the  jury :  "  An  adjudication  of  bankruptcy  against  a  corpora- 
tion would  not  vacate  the  oflBce  of  director  or  make  the  res- 
ignation effectual." 

5th.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  It  is  forbidden  by  law  for  a  director  to  buy  up  debts 
or  claims  against  his  bank  at  less  than  full  face  value.  If 
any  president,  oflScer,  director  or  agent  of  any  bank  shall  by 
himself  or  agent,  or  in  any  other  manner,  either  for  himself 
or  for  the  bank,  directly  or  indirectly,  purchase  or  be  inter 
ested  in  the  purchase  of  any  bill  or  check,  or  other  evidence 
of  debt,  issued  by  the  said  bank  for  a  less  sum  than  shall  ap- 
pear then  due  on  the  face  thereof,  such  person  so  offending 
shall  be  guilty  of  a  misdemeanor." 

6th.  Because  the  conrt  erred  in  charging  the  jury  as  fol- 
lows :  "  If  Holland  was  a  director,  and  within  the  sense  here 
explained  or  otherwise,  remained  and  continued  a  director 
until  he  bought  such  claims  or  demands  against  the  bank, 
and  he  paid  for  them  less  than  the  full  face  thereof,  such 
purchase  by  him  would  be  illegal  and  void,  and  he  would  ac- 
quire no  title  to  such  claims  or  demands." 

7th.  Because  the  court  erred  in  qualifying  the  following 
charge  with  these  words :  "  As  well  as  under  those  to  be 
presently  stated  as  arising  in  case  of  a  bank  director,"  and 
afterward  charging  as  complained  of  in  the  3d,  4th,  5th  and 
6th  grounds.  The  charge  was  as  follows :  "  If  Holland,  by 
hana  fide  purchase,had  become  the  holder  of  demands  against 
the  bank  of  the  kind  and  description  for  eijpro  rata  share  of 
which  the  stockholders  were  by  the  charter  liable,  and  by  such 
purchase,  under  the  principles  applicable  in  like  cases  as  well 
as  under  those  to  be  presently  stated  as  arising  in  case  of  a 
bank  director,  he  acquired  a  lawful  title  to  claims  or  demands 
to  an  amount  greater  than  his  proportionate  liability  as  stock- 
holder, he  would  have  the  right  to  plead  and  prove  the  same 
as  a  defense  against  the  plaintiffs'  present  action,  and  suffi- 
cient proof  thereof  would  defeat  the  plaintiffs^  suit." 

8th.  Because  the  verdict  is  contrary  to  the  following 
charge :  "  If  the  defendant,  Holland,  had  been  a  director  in 
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the  bank,  and  before  he  bought  np  such  claims  or  demands, 
he  had  bona  fide  resigned  his  oflSce  of  director,  and  his  I'es- 
ignation  had  been  accepted  bj  the  corporation,  either  ex- 
pressly or  by  acquiescence,  he  would  have  the  same  right  to 
buy  or  own  claims  against  the  bank,  and  use  them  in  this 
case  for  a  defense,  as  any  other  stockholder  would  have." 
The  motion  was  overruled  and  defendant  excepted. 

Caitoleb  &  Thomson  ;  Collier  &  Collier,'  for  plaintiff, 
in  error. 

E.  F.'Hoge;  Samuel  Weil,  for  defendants. 

Bleckley,  Judge. 

1.  The  bankruptcy  of  a  corporation  does  not  put  an  end 
to  the  corporate  existence,  nor  vacate  the  oflBce  of  the  direc- 
tors. A  corporation  of  this  state  cannot  be  dissolved  by  an 
act  of  congress,  or  by  the  administration  thereof,  through 
the  federal  courts.  Georgia  created,  and  she  alone  can  de- 
stroy. Code,  §§1485  et  aeq. ;  §§1651, 1670,  1682,  1684.  Be- 
sides, it  is  not  the  purpose  of  the  bankrupt  law  to  dissolve 
corporations.  The  assets  are  seized,  but  the  franchise  is 
spared.  "  Your  money,"  not  "  your  life,"  is  the  demand 
made  by  the  bankrupt  act. 

2.  After  a  chartered  bank  has  been  adjudicated  a  bank- 
rupt, a  member  of  its  last  active  board  of  directors  (the  board 
in  existence  when  the  failure  occurred  and  the  act  of  bank- 
ruptcy was  committed)  cannot  buy  up  claims  against  it  at  a 
discount,  and  entitle  himself  to  credit  therefor,  at  full  face 
value,  on  settlement  with  creditors  on  his  personal  liability 
as  a  stockholder. 

At  least,  this  cannot  be  done  so  as  to  defeat  the  suit  of  a 
creditor  who  commenced  his  action  before  the  bought  up 
claims  were  actually  applied  in  extinguishment  of  the  stock- 
holder's personal  liability,  and  whilst  the  stockholder  held 
the  claims,  as  transferee,  open  against  the  bank,  he  not  hav- 
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ing  snrrendered  or  canceled  them  until  after  the  action  was 
brought.  42  Ga,,  675.  As  a  general  principle,  it  would 
seem  that  an  officer  whose  duty  it  was  to  conduct  the  vessel 
into  port  cannot  buy  up  claims  against  the  wreck  at  a  dis- 
count, and  take  credit  therefor  on  his  own  liabilities  at  par. 
Code,  §4428. 

3.  On  the  question  of  pleading,  there  is  no  real  difficulty. 
When  a  stockholder  is  sued  as  such,  and  he  defends  on  claims 
against  the  bank,  purchased  by  him,  his  legal  disability  as  a 
director  to  purchase  at  a  discount  may  be  urged  by  a  plain- 
tiff in  reply,  without  any  allegation  to  that  effect  in  the 
pleadings. 

In  Georgia,  we  have  no  replication. 

Cited  for  plaintiff  in  error :  40  Ga.j  391 ;  42  /J.,  575 ;  56 
75.,  563 ;  26  lb.,  1 ;  Code,  §3332 ;  1  Ga,,  70 ;  13  /*.,  195 ;  2 
/*.,  258 ;  58  lb.,  598 ;  57/*.,  81 ;  30  15.,  619  ;  32  lb,,  372 ; 
58/*.,  540;  55  lb.,  294;  61  lb.,  289;  30  lb.,  944;  29 
fb.,  203;  7  lb.,  503;  11  lb.,  286;  8  lb.,  114,  178;  29 
/*.,  647 ;  30  lb.,  241,  361 ;  32  lb.,  228 ;  44  lb.,  28 ;  45  lb., 
108 ;  47  lb.,  70,  80 ;  48  lb.,  48 ;  50  /b.,  203 ;  52  Mo.,  583 ; 
19  Johns.,  456, 473 ;  11  B.  R  K.,  162 ;  48  Mo.,  543 ;  17  N. 
T.,  93 ;  8  Cowen,  387 ;  24  Wend.,  473 ;  16  Ga.,  227 ;  42  lb., 
582 ;  26  lb.,  27. 

Cited  for  defendants  in  error:  Acts  of  1870,  p.  95 ;  acts 
of  1868,  p.  36;  42  Ga.,  582;  20  lb.,  295;  4  lb.,  395;  56 
U.,  563  ;  16  lb.,  245, 246 ;  Code,  §4430 ;  5  Ga.,  239 ;  Ang.  & 
Ames  on  Cor.,  §§433, 434 ;  Grant  on  Cor.,  224,  225,  247 ;  Dil- 
lon M.  C,  §163,  et  seq. ;  24  Eng.  C.  L.,  25 ;  1  Ld.  Eaym.,  563 ; 
2  lb.,  1304;  2  Sweeny,  652;  48  K  Y.,  427;  Bump.,  8  ed, 
789 ;  4  B.  R,  537 ;  13  lb.,  385 ;  12  lb.,  559 ;  Code,  §1684 ; 
4  Edwards,  123 ;  24  Vt.,  228 ;  33  Maine,  132 ;  6  Gill.A  J.,  205 ; 
2  Duval,  17;  57  Ga.,  340;  21  Law.  Rep.,  138;  Redfield 
Railways,  §235,  and  note ;  2  Abb.  C.  C,  151 ;  8  Phila.,  639 ; 
43  Ga.,  442 ;  33  Conn.,  516 ;  Ang.  &  Ames  Cor.,  §491  et 
seq. ;  7  Conn.,  214 ;  8  Mete,  301 ;  22  N.  Y.,  128 ;  38  Barb., 
181;  11  Ga.,  556;  59  Me.,  277;  2  Black,  715;  Dunlap's 
Paley,  34. 

Judgment  affirmed. 
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Babtltcy  v8.  The  Georgia  Bailroad. 

Proper  diligence  haviai;  been  shown  by  the  agreed  statement  of  facts 
on  the  part  of  the  railroad  company,  tbe  presumption  of  law  against 
the  road  was  rebutted,  and  the  plaintiff  was  not  entitled  to  recover. 

Railroads.  Presumptions.  Negligence.  Before  Judge 
Gibson.     Richmond  Superior  Court.     October  Term,l>77. 

Reported  in  the  decision. 

T.  &  J.  L.  Oakman,  by  W.  D.  Ellib,  for  plaintiff  in 
error. 

Leonard  Phinizy,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  damages  for  killing  his  cow.  The  case,  by  agree- 
ment, was  submitted  to  the  decision  of  the  presiding  judge 
without  the  intervention  of  a  jury,  upon  the  following 
agreed  statement  of  facts : 

"  The  cow  of  the  plaintiff  was  killed  by  the  way-freight 
train  of  defendant.  No.  48,  on  the  22d  of  April,  1877.  The 
cow  was  worth  seventy-five  dollars,  was  killed  about  two 
O'clock  p.  M.,  at  or  near  the  six-mile  post  on  defendant's  road 
in  Richmond  county.  Defendant's  train  was  coming  down 
a  steep  grade  at  the  time  the  injury  occurred.  There  was 
no  fence  enclosing  the  track  where  the  cow  was  killed.  The 
train  killing  the  cow  had  no  airbrakes  on  it.  Air-brakes 
are  used  on  most  of  defendant's  joa^^^nj^^r  trains,  but  not  on 
\\B  freight  trains.  With  air-brakes  a  train  can  be  much  more 
readily  stopped  than  without.  The  engineer  knew  that  he  had 
a  heavy  train,  that  he  was  on  the  descent  of  a  heavy  grade, 
on  smooth,  steel  rails,  and  that  he  had  no  air-brakes  on 
his  train.  The  train  of  defendant  was  running  at  the 
rate  of  about  twelve  miles  per  hour,  which   was  slower 
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than  the  schedule  time  of  said  train.  When  the  engineer 
reached  the  top  of  the  hill,  and  before  he  commenced  to 
descend  the  grade,  he  shut  off  the  steam,  as  was  his  custom 
to  do.  When  descending  the  grade,  he  saw  ahead  of  him 
plaintiff's  cow,  down  near  the  bottom  of  the  embankment. 
This  part  of  the  road  is  an  embankment,  no  fence  on  either 
side.  When  he  first  saw  the  cow  he  blew  down  brakes 
twice,  brakes  were  put  on  the  engine  and  the  train,  engine 
was  reversed,  steam  was  given  her  to  check  her  speed,  the 
cow  ran  up  the  embankment,  got  on  the  track,  and  ran 
along  ahead  of  the  engine.  The  engineer  continued  to  ilow 
the  whittle  at  the  cow  for  the  purpose  of  frightening  her  away 
from  the  track,  but  could  not  get  her  to  leave  it.  Every- 
thing wa^  done  to  stop  the  train  and  prevent  the  injury  that 
covld  he  done  hy  defendants  employees. 

"When  the  engine  struck  the  cow  it  was  going  about  two 
miles  per  hour.  The  grade  was  a  heavy  one  and  is  all  the 
way  to  the  city  of  Augusta.  Had  tlie  cow  been  a  few 
yards  further  off,  engine  could  have  been  stopped  before  it 
struck  her.  AU  the  care  and  diligence  that  could  have  been 
used  was  manifested  iy  the  defendants  agents  in  their  efforts 
to  stop  the  train  and  prevent  the  injury.  Engineer  said  he 
would  have  been  compelled  to  have  run  over  and  killed  his 
wife  had  she  been  on  the  track,  where  plaintiff's  cow  was. 
Defendant  has  all  the  appliances,  equipments  and  appurte- 
nances of  a  first-class  railroad.  Engineer  said  he  never 
knew  a  railroad  company  to  use  air-breaks  on  freight  trains. 
The  road  above  the  place  where  the  cow  was  killed,  and 
from  whence  the  train  was  running,  is  perfectly  straight  for 
at  least  a  mile." 

The  court  decided  that  the  plaintiff  was  not  entitled  to 
recover  of  the  defendant  under  the  law  and  facts  of  the 
case  ;  whereupon  the  plaintiff  excepted. 

From  the  foregoing  agreed  statement  of  facts,  it  appears 
that  the  defendant  exercised  all  ordinary  and  reasonable 
care  and  diligence  in  the  running  of  its  locomotive  and 
train  of  cars  at  the  time  the  alleged  damage  was  done  to 
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the  plaintiflPs  cow,  and  therefore  the  presumption  of  negli- 
gence on  its  part  under  the  law  was  rebutted.  There 
was  no  error  in  the  judgment  of  the  court  in  favor  of  the 
defendant  on  the  statement  of  facts  contained  in  the  record. 
Let  the  judgment  of  the. court  below  be  affirmed. 


WiLOoxsoN  V8.  The  State  of  GeorgIa. 

A  conviction  for  forgery  may  be  founded  on  an  order  to  a  store-keeper 
to  let  bearer  have  $8.00  worth  of  goods,  and  charge  to  account  of  the 
person  whose  signature  was  thereto  appended,  though  she  was  a 
married  woman.  In  the  absence  of  proof  to  the  contrary,  where  a 
feme  covert  signs  a  note  or  order  for  goods  or  money,  a  separate  es- 
tate will  be  presumed. 

Criminal  law.  Forgery.  Husband  and  wife.  Before 
Judge  HiLLYEB.     Fulton  Superior  Court.     October  Term, 

1877. 

Eeported  in  the  decision. 

E.  N.  Broyles,  for  plaintiff  in  error. 

B.  H.  Hill,  Jr.,  solicitor  general,  for  the  state. 

"Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "  forgery," 
and  charged  with  falsely  and  fraudulently  uttering  and  pub- 
lishing as  true  to  one  W.  H.  Brotherton,  in  said  county,  a 
certain  false  and  forged  order  in  writing,  of  the  tenor  follow- 
ing, to- wit :  "Atlanta,  Ga.,  Feb.  lst,'77.  Mr.  Brotherton,  let 
the  bearer  liave  $3.00  worth  of  dry  goods  and  cliarge  to  my 
account.  Respectfully,  Mrs.  Ann  Jones,"  knowing  the  same 
to  have  been  so  falsely  and  fraudulently  forged  with  intent 
then  and  there  to  defraud  the  said  W.  H.  Brotherton,  con- 
trary to  the  laws  of  said  state,  etc.  On  the  trial  of  the  case, 
the  jury  found  the  defendant  guilty.  A  motion  in  arrest 
of  judgment  was  made  by  the  defendant,  and  also  a  motion 
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for  a  new  trial  on  the  grounds  therein  stated,  both  of  which, 
were  overruled,  and  the  defendant  excepted. 

The  motion  in  arrest  of  judgment  was  not  insisted  on 
here.  The  main  ground  of  error  urged  in  behalf  of  the  de- 
fendant was  that  the  instrument  which  the  defendant  was 
charged  with  having  uttered  and  published  as  true,  had  no 
legal  efficacy ;  that  it  was  signed  by  a  married  woman  with 
directions  to  charge  the  goods  to  her  account ;  that  if  the  pa- 
per had  been  a  true,  genuine  paper,  it  would  not  have  created 
any  legal  liability  on  anybody. 

In  view  of  the  law  in  this  state,  when  a  married  woman 
signs  a  promissory  note,  or  an  order  for  money  or  goods,  the 
legal  presumption  is  (in  the  absence  of  any  proof  to  the  con- 
trary) that  she  has  a  separate  estate  out  of  which  she  intends 
to  pay  it.  Hufvs.  Wright^  39  Ga.  Rep.,  41.  The  defend 
ant  was  charged  in  the  indictment  with  having  uttered  and 
published  as  true  to  one  W.  H.  Brotherton,  the  false  and 
forged  order  herein  befoi'e  described,  knowing  the  same  to 
have  been  falsely  and  fraudulently  forged,  with  intent  to 
defraud  the  said  Brotherton.  There  is  ample  evidence  in 
the  record  to  sustain  the  verdict  of  the  jury,  and  there  was 
no  error  in  overruling  the  motion  for  a  new  trial.  See 
Thomas  vs.  The  State,  59th  Oa,,  784. 

Let  the  judgment  of  the  court  below  be  affirmed. 


BoHLEB  V8.  Owens.  kll?_w« 

1  Negligence,  whether  on  the  part  of  the  inn-keeper  or  on  the  part  of 
the  guest,  is  equally  a  question  for  the  jury.  The  court  should  not 
inRtruct  them  that  the  guest  was  bound  to  fasten  a  particular  win- 
dow of  his  room  if  he  could  have  seen  it  by  the  use  of  ordinary  dili- 
gence. Whether,  under  the  circumstances,  he  was  justifiable  in 
assuming  that  there  was  no  such  window,  or  that  it  was  kept  fast- 
ened, are  matters  for  the  jury  to  determine,  and  not  for  the  court. 

2.  Where  the  guest  admitted  that  the  loss  occurred  by  his  own  fault, 
the  jury  should  have  been  left  to  give  such  effect  to  the  admission  as 
they  thought  it  deserved,  and  to  settle  its  signification  for  them- 
selves.   It  was  error  to  instruct  them  that  they  might  consider  it  in 
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two  aspects,  first,  cw  thowinn  a  conscious  omission  to  exercise  proper 
care  and  diligence,  or,  secondly,  as  an  admission  that,  from  being 
affected  by  drink,  he  failed  in  the  use  of  such  care  and  diligence. 
8.  Though  the  verdict  was  what  it  ought  to  have  been,  under  the  evi- 
dence, a  new  trial  is  awarded  in  obedience  to  section  8248  of  the 
Code. 

Inn- keepers.  Negligence.  Charge  of  court.  New  trial. 
Before  Judge  Clark.  City  Court  of  Atlanta.  December 
Term,  1877. 

Bohler  brought  case  against  Owens  as  the  proprietor  of 
the  National  Hotel,  in  the  city  of  Atlanta,  for  the  value  of 
a  watch  and  pistol,  alleged  to  have  been  stolen  from  the 
former,  through  the  negligence  of  the  latter.  The  defend- 
ant pleaded  the  general  issue.  The  evidence  presented  the 
following  facts : 

At  about  eleven  o'clock  of  the  night  of  January  19,  1875, 
plaintiff  retired  to  his  room,  slightly  under  the  influence  of 
liquor,  having  taken  since  supper  from  three  to  five  drinks. 
He  was  not  drunk,  but  only  affected  to  the  extent  that  a 
man  accustomed  to  drink  would  have  been  from  the  imbi- 
bing of  that  much  liquor.  A  young  man  in  the  employ  of 
the  defendant  conducted  him  to  his  room,  on  the  second 
floor,  saw  him  undress  and  place  his  watch  and  pistol  under 
the  pillow  on  the  far  side  of  the  bed  from  the  door,  cau- 
tioned him  to  fasten  the  door  and  left.  Plaintiff  carefully 
fastened  the  door  and  retired,  sleeping  on  the  front  side  of 
the  bed,  which  was  double.  Near  the  other  side  of  the 
head  of  the  bed  was  a  window  opening  into  the  hall,  which 
plaintiff  did  not  observe,  and  therefore  could  not  state 
whether  it  was  fastened  or  not.  It  was  the  only  window 
in  the  room,  and  was  so  constructed  that  a  thief,  having 
opened  it,  could  take  anything  from  under  the  pillow  on 
that  side  of  the  bed  without  entering  the  room.  It  had  fas- 
tenings. At  about  four  o'clock  the  next  morning,  plaintiff 
was  aroused  by  an  unusual  noise  in  the  house.  He  turned 
up  the  gas  and  felt  for  his  watch  to  ascertain  what  time  it 
was.     His  watch  and  pistol  were  gone.    He  went  to  the 
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office  of  the  hotel  to  report  the  fact,  and  found  several 
other  guests  there  for  a  similar  purpose. 

PlaintiflE  denied  emphatically  that  he  ever  admitted  to 
defendant,  to  McGhee,  or  to  any  one  else,  on  the  next  day, 
or  at  any  other  time,  that  the  loss  was  caused  by  his  own 
negligence.  Defendant  and  McGhee  both  swore  that  he 
did. 

Defendant  placed  in  evidence  the  following  notice  which 
was  fastened  on  the  inside  of  the  door  of  plaintiffs  room. 

"  NOTICE  TO  GUESTS  OF  THE  NATIONAL  HOTEL. 

"Guests  are  requested  to  lock  the  doors  upon  leaving 
their  rooms,  and  deposit  the  keys  in  the  office,  and  to  lock  and 
bolt  the  doors  on  retiring.  The  proprietors  will  not  hold 
themselves  responsible  for  money,  jewels,  or  valuable 
packages,  unless  deposited  in  the  fire-proof  safe  in  the  of- 
fice. 

(Signed)  Jas.  E.  Owens,  Proprietor." 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  upon  the  following,  among  other  grounds : 
1st.  Because  the  court  erred  in  charging  the  jury,  "  that 
it  was  the  duty  of  plaintiff,  as  a  guest,  to  lock  or  bolt  the 
door  and  window  to  his  bed-room,  if  such  fastenings  were 
attached  to  the  same,  provided  they  were  satisfied,  from  the 
evidence,  that  he  could,  by  the  exercise  of  ordinary  diligence, 
have  seen  or  known  of  the  existence  of  the  window." 

2d.  Because  the  court  erred  in  charging  the  jury,  "  that 
if  they  believed  from  the  evidence,  that  plaintiff,  on  the 
next  morning  after  his  watch  and  pistol  were  stolen,  ad- 
mitted that  the  loss  waa  caused  by  his  own  fault,  then  they 
might  consider  such  admission  in  two  aspects  :  one,  as  show- 
ing a  conscious  omission  to  exercise  proper  care  and  dili- 
gence in  the  preservation  of  his  property,  or,  as  an  admis- 
sion that  from  his  being  the  worse  for  liquor  he  had  failed 
to  exercise  proper  care  and  diligence,  so  as  to  aid  the  jury  in 
determining  whether  or  not  the  loss  was  caused  by  the  neg- 
ligence or  default  of  the  plaintiff." 
12 
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3d.  Because  the  verdict  was  contrary   to  law  and  evi- 
dence. 
The  motion  was  overruled  and  plaintiff  excepted. 

E.  N.  Beoyles  ;  Jno.  B.  Redwine,  for  plaintiff  in  error. 

E.  P.  Howell,  for  defendant. 

Bleckley,  Judge. 

1.  Negligence  is  a  question  for  the  jury.  The  charge  of 
the  court  ought  to  trust  the  jury  with  the  question.  Why 
should  not  the  judge  think  that  the  jury  can  discriminate 
between  what  is,  and  what  is  not,  negligence  ?  The  jury  had 
access  to  the  proper  sources  of  infonnation,  through  their 
own  observation  and  experience.  Negligence  is  the  omis- 
sion of  diligence ;  and  diligence  is  not  otherwise  defined 
than  by  referring  to  the  actual  conduct  of  men  in  the  man- 
agement of  their  own  affairs.  The  lowest  grade  of  diligence 
conforms  to  the  conduct  of  the  man  of  common  sense  who 
is  least  attentive  to  his  interest ;  ordinary  diligence  is  meas- 
ured by  the  conduct  of  the  prudent  man  ;  extraordinary  dil- 
igence by  that  of  the  very  prudent  and  thoughtful  man. 
Code,  §§2061,  2062,  2063.  It  is  a  mistake  to  suppose  that 
the  judge  is  better  informed  concerning  these  things  than 
the  jury.  On  questions  of  fact,  the  jury  are  the  chosen  ex- 
perts of  the  law. 

2.  When  the  guest  admitted  that  the  loss  occurred  from 
his  own  fault,  the  opportunity  was  excellent  to  contend  in 
argument  that  the  loss  proceeded  from  the  negligence  of  the 
plaintiff.  But  the  defendant  had  no  right  to  an  intimation 
from  the  bench  that  the  evidence  might  mean  so  and  so. 
What  it  meant  was  for  the  jury. 

3.  Though  the  verdict  was  what  it  ought  to  have  been 
under  the  evidence,  a  new  trial  is  awarded  in  obedience  to 
section  3248  of  the  Code. 

Judgment  reversed. 
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Gloveb  vs.  Moobe.  reTlsB 

U9   894 

A  married  woman  who  entrusts  the  defense  of  a  suit  at  law  to  counsel 
chosen  hy  herself,  is  hound  by  the  acts  of  such  counsel  to  the  extent 
that  any  other  suitor  would  be  ;  and  if  her  plea  be  withdrawn  by 
her  counsel  on  terms  executed  by  the  other  side,  and  judgment 
be  rendered  against  her  without  any  fraud  on  the  part  of  her  adver- 
sary or  his  counsel,  such  judgment  will  conclude  her. 

Injunction.  Attorney  and  client.  Judgments.  Before 
Judge  McCuTCHEN.  Bartow  County.  At  Chambers.  Sep- 
tember 29,  1877. 

Mrs.  Moore  filed  her  bill  to  enjoin  a  judgment  from  pro- 
ceeding against  her  separate  property.  The  injunction  was 
granted  in  the  following  decision  by  the  chancellor : 

"Mr.  Akin,  the  counsel  for  the  defendant,  expressly 
waived  any  question  as  to  the  jurisdiction  of  Bartow  supe- 
rior court.  The  credit  in  this  case,  so  far  as  the  original 
account  is  concerned,  was  evidently  extended  by  the  defend 
ant  to  the  husband  of  complainant,  and  not  to  the  complain- 
ant. The  goods  were  charged  to  the  husband  and  not  to  the 
wife,  and  while  the  defendant,  in  his  answer,  insists  that  some 
of  the  goods  went  to  the  use  of  complainant,  he  does  not 
pretend  that  all  of  them  did.  Our  Code  provides  that  the 
wife  cannot  bind  her  separate  estate  by  any  contract  of  sure- 
tyship, nor  by  any  assumption  of  the  debts  of  her  husband. 
The  words  are  peculiar.  She  may  contract,  but  she  cannot 
bind  Tier  separate  estate  for  any  debt  of  her  husband.  But 
it  is  insisted  here  that  her  separate  estate  is  bound — not  by 
her  contract — by  the  judgment — that  she  cannot  have 
the  protection  of  the  statute  after  suffering  judgment  by 
default.  In  other  words,  that  though  she  cannot  bind  her 
separate  estate  by  the  most  solemn  contract,  that  she  may 
bind  it  effectually  by  her  default,  or  laches  in  neglecting  to 
plead,  or  by  a  contract  to  withdraw  her  plea.  The  object  of 
this  statute  was  to  protect  the  wife's  estate  from  the  effects  of 
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the  influence  which  the  law  presumes  the  husband  to  have 
over  the  wife.  Is  the  influence  of  the  husband  less  potent 
in  inducing  non-action,  default  or  laches  on  the  part  of  the 
wife,  than  it  would  be  in  producing  direct  action  on  her 
part?  The  statute  will  be  a  poor  protection  against  the  influ- 
ence of  the  husband  under  such  a  construction  as  this.  The 
complainant  does  not  ask  that  the  judgment  be  opened,  and 
that  she  be  allowed  to  plead.  She  simply  asks  what  the 
statute  guarantees,  that  her  separate  property  shall  not  be 
subjected  to  pay  the  debts  of  her  husband.  The  separate 
estate  of  the  wife  is  under  the  special  protection  of  the  law 
as  against  the  husband,  and  the  law  will  not  allow  its  powers 
or  judgment  to  be  used  as  the  indirect  means  of  accomplish- 
ing what  the  law  positively  forbids.  It  is  therefore  ordered 
that  the  writ  of  injunction  do  issue  as  prayed  for  by  com- 
plainant." 

To  this  decision  defendant  excepted. 

Warren  Akin  &  Son,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

This  was  a  bill  filed  by  Mrs.  Moore  to  be  relieved  from  a 
judgment  at  law  agfiinst  her,  upon  which  execution  was  is- 
sued and  levied  upon  her  separate  real  estate.  The  equity 
alleged  is  that  she  was  sued  upon  the  note  jointly  with  her 
husband — that  she  put  in  a  plea  through  her  counsel,  which 
was  withdrawn  by  him  at  the  same  time  that  a  plea  of  her 
husband  was  withdrawn,  but  without  her  assent  thereto — 
that  the  plea  showed,  and  the  fact  was,  that  it  was  her  hus- 
band's debt,  and  that  she  signed  certain  notes  with  him,  at 
his  urgent  solicitation,  to  procure  time — but  that  her  plea 
was  withdrawn  and  the  judgment  was  rendered  against  her. 

It  appears  from  the  evidence  that  Mrs.  Moore  employed 
counsel  to  defend  the  common  law  suit,  and  entrusted  to 
that  counsel  her  defense — that  her  husband  had  the  same 
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counsel — that  at  the  trial  term — husband  and  wife  and 
plaintiff,  were  all  present  at  court — that  the  ease  was  con- 
tinued by  plaintiff  on  account  of  surprise  at  the  pleas — that 
the  counsel  for  defendants  approached  plaintiff's  counsel 
and  proposed  to  withdraw  plea  and  let  judgment  go  against 
husband  and  wife — if  time  was  given — that  this  counsel 
was  the  brother-in-law  of  the  husband — that  it  was  agreed 
to  do  so  if  their  clients  would  agree  to  it — that  at  the  next 
term  the  counsel  I'eported  to  each  other  that  their  clients 
had  agreed,  and  the  judgment  was  entered  pursuant  to  the 
agreement,  and  the  execution  stayed  pursuant  thereto. 

Upon  these  facts,  the  chancellor  gave  his  opinion  as  set 
out  in  the  record,  and  enjoined  the  judgment  on  the  ground 
that  the  Code,  section  1783,  declares  that  the  wife  "  cannot 
bind  her  separate  estate  by  any  contract  of  suretyship,  nor 
by  any  assumption  of  the  debts  of  her  husband ;"  and  the 
chancellor  argues  that  inasmuch  as  she  conld  not  assume  by 
contract  the  debts  of  her  husband,  she  cannot,  by  suffering 
judgment  to  go  against  her,  bind  her  estate  by  a  contmct  to 
suffer  the  judgment  to  go  against  her. 

In  our  judgment  the  fallacy  of  the  argument  consists  in 
not  considering  the  legal  effect  of  the  judgment.  That 
effect  is  that  the  debt  is  adjudicated  by  a  court  of  compe- 
tent jurisdiction  to  be  a  legal  debt  of  the  wife — to  be  her 
own  debt  and  not  the  debt  of  the  husband — otherwise  the 
court  would  not  have  rendered  it ;  and  the  judgment  thus 
rendered  by  a  court  of  competent  jurisdiction,  finding  that 
this  debt  is  not  her  husband's  alone  but  her  own  also,  is  as 
conclusive  upon  that  issue  as  any  other  judgment  on  any 
other  issue  can  be.  If  there  had  been  any  allegation  and 
proof  of  fraud  on  the  part  of  the  plaintiff  or  his  counsel, 
by  which  Mrs.  Moore  or  her  counsel  and  agent  had  been 
cheated  and  deceived  in  respect  to  the  withdrawing  her  plea, 
then  equity  would  interpose  to  relieve  her  and  to  set  aside 
the  judgment,  restraining  the  plaintiff  by  injunction  antil 
the  hearing  for  that  purpose ;  but  nothing  of  the  sort  is 
pretended  here.     If  anybody  wronged  her  it  was  her  coun- 
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sel,  and  she  must  look  to  him.  2  McCord's  Chan.  R.  406. 
It  must  be  borne  in  mind  that  a  radical  change  is  made  in 
the  law  of  husband  and  wife  by  the  act  of  1866,  and  the 
constitution  of  1868,  aflSrmed  too  by  the  constitution  of 
1877  ;  and  the  wife  now  can  sue  or  be  sued  as  to  her  sepa- 
rate estate ;  she  may  employ  counsel  to  whom  her  rights 
are  entrusted  and  she  will  be  bound  by  the  acts  of  such 
counsel  in  the  management  of  her  case  just  as  other  suitors 
are  bound.  If  she  be  served — ^if  she  appear  in  court — if 
she  be  heard  by  counsel  chosen  by  her — the  judgment  ren- 
dered without  fraud  on  the  part  of  her  adversary  will  bind 
her ;  and  binding  her,  it  will  bind  her  property.  There 
must  be  an  end  to  legal  investigation  somewhere,  even 
where  a  wife's  estate  is  concerned ;  and  if  that  judgment 
will  not  bind  her,  rendered  by  that  court  of  competent  ju- 
risdiction, this  judgment  will  not,  nor  will  any  that  any 
court  could  render. 

For  authority  that  attorney  can  bind  client,  see  1  Ga., 
280 ;  31  Ga.,  1 ;  42  Ga.,  168.  This  agreement  between 
the  counsel  was  in  writing,  and  was  binding.  Code,  §408. 
That  section  is  conclusive  npon  Mrs.  Moore,  if  she  could 
have  concluded  herself  being  present ;  and  she  could  have 
done  so  by  making  the  agreement  for  time,  and  withdraw- 
ing her  plea  and  suffering  the  judgment  to  be  taken  that 
the  debt  was  her  own  and  not  her  husband's  only. 

That  equity  will  not  interfere  to  set  aside  such  a  judg- 
ment, where  she  knew  of  the  defense,  except  for  fraud  or 
act  of  the  other  side  unmixed  with  fraud  or  negligence  on 
her  part.     See  Code,  §3129  ;  2  Ga.^  275  ;  6  Ga.,  172. 

In  this  case  Mrs.  Moore  knew  of  her  defense  ;  no  fraud 
on  the  part  of  her  adversary  or  other  bad  conduct  in  him 
or  his  counsel  is  charged  ;  while  certainly  her  own  conduct, 
through  her  agent,  would  operate  fraudulently  upon  the 
plaintiff,  who  gave  time  and  was  prevented  from  showing 
what  part  of  the  goods  were  for  her,  and  what  credit  was 
given  to  her ;  and  she  certainly  was  negligent  in  not  seeing 
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that  her  defense  was  made,  and  her  attorney  negligent  in  not 
making  it  for  her,  if  she  wished  it  done. 

The  law  is  therefore  against  her ;  and  we  must  reverse 
the  judgment  of  the  chancellor  enjoining  the  plaintiff's 
judgment  from  proceeding  against  her  property. 

Judgment  reversed. 


Wetter,  guardian,  et  al.  vs.  Habersham  et  al.j  executors. 

[jACX9oif ,  Jodge,  being  related  to  tome  of  the  pUdntttb  in  error,  Jadge  Hilltkb,  of 
tlie  Atlanta  circuit,  was  designated  by  the  governor  to  preside  in  his  place.] 

60    1931 

1.  In  a  win  case,  where  the  alleged  testatrix  left  no  child  or  lineal  ,  -  '_ 
descendants  of  children,  the  principle  contained  in  the  last  clause  of  |i||  {Jq 
section  2809  of  the  Code,  should  not  be  given  in  charge  to  the  jury,  ^^  ^^ 
as  the  same  does  not  apply  if  the  heirs  at  law  are  remote  or  collateral  127  766^ 
kindred,  and  the  court  below  was  right  in  so  ruling  on  the  motion 

for  new  trial. 

2.  Where  the  verdict  turns  on  alleged  monomania,  and  the  presiding 
]ud8:e  grants  a  new  trial  on  the  ground  that  there  was  no  evidence 
of  monomania  in  the  testatrix,  and  this  court  is  of  the  same  opinion 
as  to  such  want  of  evidence,  the  judgment  will  be  affirmed. 

8.  If  a  person  die  intestate,  leaving  no  descendants  or  next  of  kin  within 
these  degrees  expressly  named  and  their  order  of  preference,  either 
personally  or  by  representation,  set  down  in  the  Code,  the  heirs  at 
law  are  those  nearest  in  blood  to  such  intestate,  to  be  ascertained 
according  to  the  rules,  not  of  the  civil  but  of  the  canon  law— that  is, 
counting  from  the  intestate  up  to  the  common  ancestor,  one  degree 
for  each  generation,  thence  down  the  collateral  line  to  the  contestant. 
The  number  of  degrees  in  the  longer  of  these  two  lines  is  the  degree 
of  kindred  between  the  intestate  and  the  contestant.  By  these  rules, 
the  grandchildren  of  an  aunt  are  in  the  third  degree,  and  are  heirs  at 
law  in  preference  to  the  great-grandchildren  of  a  brother,  who  are 
in  the  fourth  degree. 

4.  In  a  will  case,  all  persons  may  be  parties  who  are  heirs  at  law,  or 
who,  honafde,  claim  to  be  such,  and  where  the  presiding  judge  is  of 
the  opinion  that  the  caveators  all  have  an  interest,  he  should  refuse  to 
dismiss  any  of  them,  and  this  court  wiU  not  control  his  discretion  in 
80  doing. 

5.  Where,  in  a  will  case,  evidence  was  offered  tending  to  prove  that 
in  the  lifetime  of  the  testatrix  a  biU  had  been  filed  to  close  an 
old  family  burial  place,  by  which  it  was  sought  to  show  an  unnatu- 
ral state  of  feeling  on  the  part  of  the  testatrix  towards  a  portion  of 


Digitized  by 


Google 


194  SUPREME  COURT  OF  GEORGIA. 

Wetter,  guardian,  et  al.  vs.  Habereham  et  al.,  executors. 

her  kindred,  and  it  did  not  affirmatively  appear  that  the  testatrix  filed 
the  bill,  or  was  in  any  way  responsible  for  its  averments  :  Held,  that 
on  objection  by  the  opposite  party,  such  evidence  should  have  been 
excluded. 

6.  Evidence  that  the  mother,  then  in  life,  of  certain  of  the  alleged  heirs 
at  law,  informed  her  husband  that  she  had  written  a  Icter,  though 
friendly  in  its  terms,  to  the  testatrix,  and  sent  to  such  husband  what 
purported  to  be  a  copy  of  such  letter,  is  irrelevant. 

7.  In  a  will  case  the  propounders  hold  the  affirmative,  and  the  burden 
of  proof  is  on  them;  but  this  burden  is  to  show  the  faehim  of  the 
will,  and  general  sanity  or  testamentary  capacity  only.  A  charge  to 
the  jury,  which  submits  the  question  whether  the  testatrix  was  en- 
tirely free  from  insanity  of  any  kind,  states  the  rule  too  strongly. 

8.  The  heir  at  law  may  complain  of  any  monomania  which  really  ex- 
ists, and  which  injures  him ;  that  is,  which  produces  the  will  and 
thus  diverts  the  inheritance  from  him,  whether  the  monomania  be 
directed  against  him  or  another;  but  where  there  is  really  no  mono- 
mania, or  where,  though  monomania  exists,  the  will  is  not  the  pro- 
duct of  it;  then  the  heir  is  not  injured,  and  if  it  appears  that  the  tes- 
tament does  speak  the  wishes  of  the  testatrix,  unbiased  by  monoma- 
nia, it  ought  to  stand. 

9.  If  there  be  nothing  illegal  in  the  terms  of  a  will,  and  the  fact  of  its 
execution  as  well  as  testamentary  capacity  in  the  deceased  be  proven 
to  the  satisfaction  of  the  jury,  they  should  find  for  the  will,  and  the 
court  should  order  it  to  record,  leaving  all  questions  of  construction, 
and  the  fate  of  charitable  or  other  particular  bequests  for  action  of 
the  parties  or  future  direction  in  the  proper  court,  as  the  case  may 
require.     Reynolds  vs.  Bristow  et  al.,  37  Oa.,  288,  construing  section 

8419  of  the  Code,  reviewed  and  affirmed. 

10.  Where  the  executors  are  propounding  an  alleged  will  for  proof  in 
solemn  form,  the  issue,  and  the  only  issue,  is  devisavit  vel  non.  The 
jury  should,  by  their  verdict,  find  that  the  paper  propounded  "is," 
or  "is  not,"  the  last  will  and  testament  of  the  deceased.  A  special 
verdict  in  such  case  is  unauthorized.  As  between  the  caveators  them- 
selves, the  verdict  can  settle  nothing,  and  should  find  nothing  in  fa- 
vor of  one  or  against  another. 

Wills  Descent.  Estates.  Parties.  Evidence.  Prac- 
tice in  the  Superior  Court.  Charge  of  Court.  Before 
Judge  Tompkins.     Chatham  Superior  Court.     May  Term, 

1877. 

The  executors  of  Mary  Telfair,  deceased,  propounded  a 
will,  which  was  caveated  bv  two  sets  of  heirs  at  law  claim- 
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iDg  separately — ^the  "  Wettere  "  and  the  "Joneses."  The  case 
was  carried  from  the  court  of  ordinary  to  the  superior 
court  by  appeal.  At  the  close  of  the  evidence,  counsel  for 
the  propounders  moved  to  dismiss  the  caveat  and  appeal  of 
the  Wetters  on  the  ground  that  the  evidence  of  caveators 
showed  tliat  the  Joneses  were  nearer  of  kin  to  deceased,  and 
the  Wetters  therefore  could  not  be  heirs  at  law.  This  was 
overruled.  The  court  submitted  questions  to  the  jury, 
which  they  answered  specially,  and  then  found  in  general 
terms  for  the  caveat  of  the  Wetters  and  against  that  of  the 
Joneses.  The  propounders  moved  for  a  new  trial  on  the 
following,  among  other  grounds : 

Ist.  Because  the  court  erred  in  admitting  as  evidence  to 
the  jury,  an  indorsement  upon  a  letter  from  Mrs.  Alberta 
Wetter  to  her  husband  A.  P.  Wetter,  purporting  to  be  an 
extract  from  a  letter  written  by  said  Mrs.  Wetter  to  her 
aunts,  Miss  Mary  Telfair  and  Mrs.  Hodgson,  there  being  no 
evidence  that  the  letter  from  which  said  extract  purported 
to  have  been  taken,  was  ever  sent  to,  or  received  by  the  said 
Miss  Mary  Telfair  and  Mrs.  Hodgson,  and  said  extract  being 
irrelevant  to  the  issues  on  trial. 

2d.  Because  the  court  allowed  A.  P.  Wetter  to  testify  to 
the  contents  of  a  bill  in  equity,  alleged  to  have  been  filed  for 
the  purpose  of  procuring  a  certain  family  vault  at  Sharon 
to  be  closed  up,  which  bill  in  equity  nowhere  appears  upon 
the  docket  or  record  of  the  court  for  which  it  was  intended, 
and  the  alleged  title  of  the  same  does  not  connect  the  tes- 
tatrix, Mary  Telfair,  therewith,  no  foundation  having  been 
laid  for  the  introduction  of  said  secondary  evidence ;  and 
the  testimony  being  irrelevant  to  the  issue. 

3d.  Because  the  court  erred  in  refusing  the  motion  of 
counsel  of  propounders,  made  at  the  close  of  the  evidence 
in  the  case,  to  dismiss  the  caveat  and  the  appeal  of  the 
caveator  Augustus  P.  Wetter  as  guardian  ad  litem  of  J. 
A.  T.  Wetter,  Mary  Martha  Wetter  and  Louisa  Alberta 
Wetter,  minors.  The  said  motion  being  based  on  the  fact 
that  the  evidence  introduced  by  the  two  sets  of  caveators 
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themselves,  showed  that  G.  Noble  Jones  and  Mrs.  Mary  Har- 
rison and  Alfred  Cuthbert,  caveatore,  were  the  children  of 
the  first  cousin  of  the  testatrix,  of  the  maternal  blood,  and 
the  said  J.  A.  T.  Wetter,  Mary  Martha  Wetter  and  Louisa 
Alberta  Wetter,  were  the  great-grandchildren  of  the  brother 
of  the  said  testatrix  of  the  paternal  blood,  ^nd  Ihus  the  said 
children  of  the  first  cousins  of  the  said  testatrix  were  nearer 
by  blood  or  in  degree  of  consanguinity  to  said  testatrix  than 
the  said  great-grandchildren  of  her  brother,  and  conse- 
quently the  said  great-grandchildren  of  her  said  brother 
were  not  her  heirs  at  law. 

4th.  Because  the  court  erred  in  charging  the  jury  that  it 
was  incumbent  upon  the  propounders  to  prove  not  only  that 
the  testatrix  was  of  sound  and  disposing  mind  and  memory 
at  the  time  of  the  execution  of  her  will,  but  also  that  she  did 
not  have  any  monomania,  insane  delusion,  or  partial  insanity 
of  any  kind. 

5th.  Because  the  court  erred  in  submitting  to  the  jury  sec- 
tion 2399  of  the  Code,  inasmuch  as  the  greater  portion  of 
said  section  was  not  applicable  to  the  case  at  bar,  and  read- 
ing it  to  the  jury  was  calculated  to  impress  their  minds  with 
the  idea  that  it  was  applicable,  and  that  the  will  on  trial  came 
under  its  provisions,  and  to  mislead  them  in  their  verdict. 

6th.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  A  person  may  generally  appear  sensible  in  the  or- 
dinary intercourse  and  business  transactions  of  life,  and  yet 
be  the  victim  of  monomania  and  insane  delusion  as  to  partic- 
ular persons  or  particular  matters ;  in  fact,  may  be  insane 
upon  one  subject  and  sane  as  to  all  others.  If  you  should 
find  from  the  evidence  that  the  will  now  offered  for  probate 
was  the  result  of  such  monomania  or  insane  delusion,  it  will 
be  your  duty  to  set  it  aside,  even  though  the  proof  should 
have  failed  to  satisfy  you  that  there  was  a  total  deprivation 
of  reason  in  the  testatrix,  or  that  her  mind  was  generally 
weak  and  unsound." 

7th.  Because  the  court  erred  in  refusing  to  charge  as 
follows :  "If  the  jury  find  that  the  caveators,  the  children  of 
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Augustas  P.  Wetter  and  his  wife  (formerly  Alberta  Cobb) 
were  the  great-grand-nieces  of  the  testatrix  at  the  time  of 
her  death,  and  that  George  Noble  Jones,  and  those  claiming 
with  him,  were  the  children  of  the  first  cousin  of  the  testa- 
trix at  the  time  of  her  death,  then  the  latter  set  were  the 
heirs  at  law  of  said  testatrix  at  the  time  of  her  death,  and  not 
the  children  of  Wetter." 

8th.  Because  the  verdict  was  contrary  to  law,  evidence  and 
the  charge  of  the  court. 

The  court  granted  a  new  trial,  and  caveators  excepted. 

T.  M.  Norwood  ;  R.  E.  Lbstbb  ;  N.  C.  Collier  ;  Richard 
H.  Clark  ;  O.  A.  Lochranb  ;  Robert  Toombs,  for  A.  P. 
Wetter,  guardian. 

W.  W.  Montgomery;  J.  R.  Saussy,  for  George  Noble 
Jones  et  al, 

Jackson,  Lawton  &  Basinger  ;  Hartridge  &  Chisholm  ; 
Wm.  Grayson  Mann,  for  the  executors. 

Hillyer,  Judge. 

1.  The  testatrix,  Mary  Telfair,  died  without  children.  There 
was  much  controversy  as  to  who  were  her  heirs  at  law,  but 
all  the  contestants  were  remote  collateral  kindred.  The  es- 
tate disposed  of  under  the  will  was  a  very  large  one,  and  the 
bulk  of  it  is  bequeathed  to  strangers ;  indeed,  it  may  be  said 
that  all  of  it  is  so  bequeathed,  if  the  word  ^'  strangers "  be 
taken  to  mean  any  persons  not  bearing  the  relationship  of 
husband  and  wife,  or  children.  The  judge  presiding  at  the 
trial  in  the  court  below  gave  in  charge  to  the  jury,  section 
2899  of  the  Code^  in  which  it  is  provided,  amongst  other 
things,  tliat  where  an  entire  estate  is  bequeathed  to  stran- 
gers, "  to  the  exclusion  of  the  wife  and  children,"  the  will 
should  be  closely  scrutinized,  and  upon  the  slightest  evidence 
of  aberation  of  intellect,  or  collusion,  or  fraud,  or  any  undue 
influence  or  unfair  dealing,  probate  should  be  refused.  On 
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the  motion  for  new  trial  the  judge  held  that  this  charge  was 
error,  and  we  think  the  latter  ruling  the  correct  one.  The 
provision  of  law  contained  in  section  2899  of  the  Code  is 
based  on  the  principle,  the  very  rational  and  common  sense 
principle,  that  a  man  is  apt  to  love  his  wife  and  children,  and 
that,  in  a  well  regulated  mind,  they  are  the  natural,  and,  as 
human  experience  shows,  almost  the  invariable  objects  of  his 
bounty ;  and  the  law  deems  that  to  bequeath  his  property  to 
strangers,  to  the  exclusion  of  wife  and  children,  is  so  unnat-  • 
ural  an  act  as  to  require  very  little  more  evidence  to  estab- 
lish the  proposition  that  the  testator's  mind  is  not  sound  and 
disposing,  and  of  testamentary  capacity.  But  where  there 
are  no  kindred  having  the  relationship  named  in  the  act,  the 
principle  does  not  apply. 

2.  One  of  the  grounds  for  a  new  trial  was,  that  there  was 
no  evidence  of  monomania,  and  the  presiding  judge  granted 
a  new  trial  on  this  ground  amongst  others.  As  the  case  is 
to  be  tried  again,  we  do  not  indulge  in  any  extended  com- 
mentary on  the  evidence.  We  will  only  say  that  looking 
carefully  through  the  evidence  in  the  record,  we  all  agree 
thoroughly  with  Judge  Tompkins,  that  there  is  nothing  in  it 
which  amounts  to  proof  of  monomania,  and  we  have  no  hes- 
itation in  affirming  the  judgment  granting  the  new  trial  on 
that  ground. 

3.  It  appears  in  the  record  that  there  are  two  classes  of 
persons,  and  caveator,  claiming  to  be  heirs  at  law,  each  to 
the  exclusion  of  the  other.  These  may  be  designated  as  fol- 
lows :  first,  the  "Joneses,"  who  are  grandchildren  of  an  aunt 
of  the  testatrix ;  8econd,the  "  Wetters,"  who  are  great-grand- 
children of  a  brother  of  the  testatrix.  It  was  a  question 
much  mooted  at  the  trial,  and  the  subject  of  the  most  elab- 
orate argument  and  research  in  this  court,  as  to  which  of 
these  two  classes  are,  under  our  law,  the  next  of  kin  of  Miss 
Telfair.  Section  2484  of  the  Code  furnishes  the  rules  for 
determining  who  are  the  heirs  at  law  of  any  deceased  per- 
son, and  we  hold  that  its  terms  as  statute  law  are  sufficiently 
broad  and  expressive  as  to  cover  the  whole  ground,  expressly 
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naming  certain  particular  cases  and  adopting  the  rules  of 
the  canon  law,  to  govern  in  all  other  cases  not  expressly 
mentioned.  This  section  in  its  various  clauses,  numbered 
seriatim^  from  (1)  to  (8),  after  providing  for  the  case  of 
husband  and  children,  the  wife  and  representatives  of  chil- 
dren, posthumous  children,  brothers  and  sisters,  and  de- 
scendants of  each,  the  whole  blood  and  half  blood,  and  ex- 
tending as  far  as  the  children  or  grandchildren  of  brothers 
or  sisters,  the  father,  mother,  first  cousins,  uncles  and  aunts, 
and,  in  express  words,  declaring  the  degree  and  relative  rank 
of  each  as  to  inheritance,  ends  in  the  sweeping  provision 
embodied  in  the  9th  clause,  "  that  the  more  remote  degrees 
of  kindred  shall  be  determined  by  the  rules  of  the  canon 
law,  as  adopted  and  enforced  in  the  English  courts  prior  to 
the  4th  day  of  July,  1776." 

It  is  obvious  that  as  to  all  these  degrees  of  kindred 
and  relationship  expressly  mentioned  and  set  down  in  the 
section  of  the  Code  under  consideration,  they  are  to  occupy 
the  position  or  degree  of  kindred  to  which  the  words  of  the 
act  assign  them.  And  if  the  contestants  in  this  case  were 
in  any  degree  of  kindred  to  Miss  Telfair  not  more  remote 
than  grandchildren  of  brothers,  their  relative  rank  as  to  in- 
heritance would  be  easily  determined  as  named  by  x  press 
words  in  the  section,  and  they  would  take  rank  where  the 
section  places  them  ;  but  it  is  conceded  on  all  hands  that 
neither  class  of  the  contestants — neither  the  Wetters  nor  the 
Joneses  are  within  any  of  these  degrees.  They  come  under 
the  class  mentioned  in  the  ninth  clause  of  the  act,  "  the 
more  remote  degrees,"  and  accordingly  the  question  as  to 
^*  who  are  the  heirs  at  law  of  Mary  Telfair"  must  be  deter- 
mined by  the  rules  of  the  canon  law,  as  adopted  and  en- 
forced in  the  English  courts  prior  to  the  fourth  of  July 
1776.  To  ascertain  the  rules  of  the  canon  law  we  have 
but  to  refer  to  the  adjudicated  cases  and  authorities  in 
England  coming  down  to  us  from  beyond  the  date  in  ques- 
tion, and  from  these  it  is  impossible  to  err  in  the  proposi- 
tion that  to  ascertain  the  degree  of  kindred  we  must  count 
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from  the  intestate  up  to  the  common  ancestor  one  degree 
for  each  generation,  thence  down  the  collateral  line  to  the 
contestant :  the  number  of  degrees  in  the  longer  of  these 
two  lines  is  the  degree  of  kindred  between  the  intestate  and 
the  contestant.  And  by  this  rule  the  grandchildren  of  an 
aunt  are  in  the  third  degree,  and  are  heirs  at  law  in  prefer- 
ence to  the  great-grandchildren  of  a  brother,  who  are  in  the 
fourth  degree.  This  construction  involves  the  proposition, 
that  if  Alberta  Wetter,  the  grandchild  of  Thos.  Telfair,  the 
brother,  had  been  in  life  at  the  time  her  great-aunt  Mary 
Telfair  died,  she  would  have  inherited  the  whole  estate  to 
the  exclusion  of  the  Joneses.  Because  by  representation  she 
would  have  been  moved  up  to  the  position  of  her  grand- 
father, Thos.  Telfair,  and  then  standing  in  the  shoes  of  a 
brother  she  would  of  course  have  inherited  to  the  exclusion 
of  the  descendants  of  an  aunt  (the  Joneses) ;  but  that  Mrs. 
Wetter  having  died  before  Mary  Telfair,  her  line  is  cut  off 
altogether;  and  though  she  left  children  they  are  postponed 
to  those  same  grandchildren  of  an  aunt,  whom  their  mother 
would  have  completely  outranked.  For  myself  if  not  con- 
trolled by  authority  and  precedent,  I  should  have  some  hes- 
itancy in  so  ruling.  The  doubt  is  as  to  whether  the  lan- 
guage, "  There  shall  be  no  representation  beyond  the  chil- 
dren and  grandchildren  of  brothers  and  sisters,"  means  that 
none  but  living  persons  shall  be  counted  under,  or  take  rank 
by,  representation,  or  whether  representation  ought  not  to  be 
admitted  as  far  as  Alberta  Wetter  (a  brother's  grandchild) 
although  she  be  dead,  but  not  "  beyond  "  her,  and  thus  in 
counting  the  degrees  to  move  her  up  to  the  place  of  her 
grandfather,  Thomas  Telfair,  and  to  count  her  and  her 
mother  and  her  grandfather,  by  "  representation,"  as  all  one 
degree.  If  All>erta  Wetter  had  been  in  life,  the  fact  that 
her  mother  and  grandfather  were  dead,  would  not  prevent 
the  degree  of  kindred  from  counting  in  her  favor  or  prevent 
her  from  being  moved  up  to  and  standing  in  the  shoes  of 
her  dead  grandfather ;  and  why  should  her  death  prevent 
her  children  from  standing  in  her  shoes  ?    Quite  an  ingeni- 
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0U8  argument  might  be  made  in  favor  of  that  view,  and  the 
subject  made  to  furnish  another  of  the  curious  and  difficult 
problems  incident  to  the  whole  doctrine  of  kinship  and  in- 
heritance, than  which  perhaps  no  one  branch  of  the  law  has 
been  more  fruitful  of  controversy,  or  had  expended  upon  it 
more  learning  and  research.  But  the  safe  course  is  to  re- 
sort to  authority,  follow  the  beaten  path  of  precedent. 
The  doctrine  of  representation  is  not  now  in  the  laws  of 
England. 

From  quite  an  ancient  date  representation  was  admitted  in 
England  as  far  as  the  children  of  brothers  and  sisters. 
And  such  was  the  law  of  Greorgia  down  to  the  act  of  1859. 
By  that  act  representation  was  extended  to  grandchildren 
of  brothers  and  sisters.  But  the  ancient  inhibition  which 
came  across  the  water  with  our  forefathers  was  retained, 
namely,  "  that  further  than  this  there  should  be  no  represen- 
tation among  collaterals."  Now  take  the  law  as  it  stood  in 
England  prior  to  our  adopting  statute,  where  the  rules  of  the 
canon  law  were  of  force,  and  in  human  experience  such  a 
contest  as  the  present  one  would  be  apt  to  arise  with  some 
frequency,  and  accordingly  we  find  quite  a  number  of  cases 
in  which  this  and  the  like  question  did  arise,  and  were  deci- 
ded in  the  English  courts,  and  it  was  very  early  held,  and 
the  doctrine  firmly  established,  that  the  language  of  the  act : 
"There  shall  be  no  representatives  admitted  after  brothers' 
and  sisters'  children,"  operated  to  cut  off  all  who  were  in  any 
more  remote  degree  altogether  from  any  benefit  of  the  doc- 
trine of  representation ;  that  is,  that  if  the  person  entitled  to 
representation  within  the  words  of  the  act,  be  dead,  that  all 
representation  is  at  an  end,  aud  one  who  stands  in  the  shoes 
of  such  a  deceased  person  can  thereby  take  no  benefit  of  rep- 
resentation. We  quote  from  the  case  of  Pett  vs.  Pett,  1 
Comyn's  Reports,  87 :  "  A  libel  was  exhibited  against  the 
administrator,  setting  forth  that  the  intestate  had  two  broth- 
ers who  had  issue  and  died.  The  issue  of  one  of  the  brothers 
had  issue,  a  son  and  a  daughter,  and  then  the  intestate  dies ; 
and  his  grand-nephew  and  grand-neice,  the  son  and  daughter 
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of  the  issue  of  one  of  the  brothers,  wanted  to  have  distribu- 
tion with  his  neice,  the  issue  of  the  other  brother ;  but  the 
spiritual  court  had  denied  it,  for  that  there  is  a  proviso  in  the 
act  of  parliament  that  there  shall  be  no  representatives  ad- 
mitted after  brothers'  and  sisters'  children,  which  occasioned 
the  motion  for  a  mandamus,  but  it  was  denied."  Can  any- 
thing be  plainer  ?  This  was  decided  in  the  twelfth  year  of 
William  III,  and  in  support  of  the  doctrine  there  laid  down, 
may  be  cited  1  Ld.  Kaymond,  671 ;  Holt,  259 ;  1  Salk., 
250,  S.  C. ;  3  Salk.,  138, ;  2  Eq.  Cases  Abr.,  435 ;  12 
Mod.,  409;  IP.  Wms.,  25,  594;  Gib.  Cod.,  481;  4 
Burns'  Eccl.  Law.,  358 ;  2  Vem.,  233 ;  Prec.  Chan.,  28 ;  2 
Show.,  286 ;  Lovelass  on  Wills,  77 ;  Raym.,  496. 

Concluding,  then,  as  we  do,  that  the  doctrine  of  represen- 
tation is  not  applicable  to  the  case,  and  that  by  the  rules  of 
the  canon  law,  the  Joneses  are  in  the  third  degree  and  the 
Wetters  in  the  fourth,  we  hold  that  the  former  are  heirs  at 
law  to  the  exclusion  of  the  latter. 

4.  When  a  will  is  propounded  for  probate  whether  the 
proceedings  be  initiated  by  the  executors  or  by  the  heirs  at 
law,  the  object  of  the  investigation  is  to  determine  the 
question  of  testacy  or  intestacy,  and  it  can  never  be  said  that 
the  litigation  is  ended,  unless  all  persons  have  been  heard  or 
have  had  an  opportunity  to  be  heard,  who  either  really 
have  an  interest  or  honajide  claim  to  have  an  interest.  We 
will  not  say  that,  after  the  court  has  heard  all  the  facts,  if 
the  presiding  judge  is  clearly  satisfied  iu  his  own  mind  be- 
yond all  doubt,  that  any  caveator  is  really  a  stranger  to  the 
controversy,  and  has  no  interest  whatever  in  the  result  of 
the  litigation,  the  court  may  not  dismiss  him  from  the  case. 
But  as  long  as  it  appears,  either  that  the  caveator  has  an  in- 
terest or  the  presiding  judge  has  even  a  doubt  upon  the 
subject,  he  should  retain  him  in  the  case  to  the  end  that  the 
judgment  may  bind  him. 

5.  Some  question  was  made  at  the  hearing  relative  to  the 
competency  of  one  of  the  witnesses,  and  other  matters  rela- 
ting to  t\iQ  factum  of  the  will  or  formalities  of  its  execution. 
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In  none  of  the  mlings  thns  questioned  has  error  been  made 
apparent. 

The  remaining  points  ruled  appear  with  sufficient  dis- 
tinctness in  the  syllabus. 

Judgment  affirmed. 


JoNBs  et  al.  V0.  Habicrhham  et  al.j  executors. 

In  a  wiU  case,  where  the  caveators  have  all  joined  in  a  bill  of  excep- 
tions to  this  court,  each  should  embody  in  it,  or  under  it,  all  the  as- 
signments of  error  he  exx>ects  to  insist  on  here,  and  where  one  or 
more  of  such  caveators  afterward  sues  out  another  bill  of  exceptions 
and  writ  of  error  in  the  same  case,  and  from  the  same  judgment, 
snch  second  writ  will  be  dismissed. 

Practice  in  the  Supreme  Court.    January  Term,  1878. 

This  case  was  argued  together  with  Wetter,  guardiany 
et  dl.  V8.  Habersham  et  al.j  executors.  The  plaintiffs  in  error 
in  the  present  case  were  among  the  caveators  of  the  Telfair 
will,  all  of  whom  joined  in  the  bill  of  exceptions  in  that 
case.  Afterwards  some  of  them  sued  out  a  separate  writ  of 
error,  and  brought  up  the  present  case.     It*  was  dismissed. 

T.  M.  Norwood  ;  R.  E.  Lester  ;  N.  C.  Collier  ;  Richard 
H.  Clare;  O.  A.  Loohrane;  Robert  Toombs,  for  A.  P. 
Wetter,  guardian. 

W.  W.  Montgomery;  J.  R  Saussey,  for  Geo.  Noble 
Jones  et  al. 

Jackson,  Lawton  &  Basinoer  ;  Hartridge  &  Chisholm  ; 

Wm.  Grayson  Mann,  for  the  executors. 
18 


Digitized  by 


Google 


204  SUPREME  COURT  OF  GEORGIA. 

Dillon  ve.  Dillon. 

Dillon  vs.  Dillon. 

[ThiB  caae  was  aligned  at  the  last  term  and  decision  reserved.] 

1.  In  a  suit  by  a  reputed  wife  against  her  reputed  husband  for  perma- 
nent alimony,  there  is  no  reason  why  he  should  not  be  estopped  from 
denying  her  competency  to  contract  marriage  by  reason  of  race  or 
color,  if  he  has  in  fact  married  her  (though  without  a  license  or  the 
usual  ceremony),  lived  with  her  for  many  years  as  his  wife,  and  reared 
a  family  of  children  by  her.  After  thus  recognizing  and  treating  her 
as  his  wife,  he  should  be  bound  to  furnish  her  and  the  minor  chil- 
dren with  support.  Public  policy  is  promoted,  and  not  obstructed, 
by  applying  the  principle  of  estoppel  in  such  a  case.  More  especially 
is  this  true  if  he  has  procured  an  act  of  the  general  assembly  to  be 
passed  reciting  and  declaring  that  **  Whereas  doubts  have  existed 
whether  (naming  her  by  a  name  intended  to  describe  her  for  the  oc- 
casion), of  the  county  of  Chatham,  is  entitled  to  the  rights  and  priv- 
ileges of  citizenship;  and  whereas  satisfactory  proof  has  been  furn- 
ished to  establish  her  said  rights  and  privileges;  and  whereas  it  is 
just  and  proper  that  said  doubts  should  be  forever  removed:  Be  it 
enacted,  that  from  and  after  the  passage  of  this  act,  the  said  (naming 
her  as  before)  and  her  children  (naming  them)  be,  and  they  are  hereby, 
declared  to  be  severally  entitled  to  all  and  singular,  the  rights  and 
privileges  of  citizens  of  (Georgia,  and  to  be  fully  capable,  each  or 
any  of  them,  of  inheriting,  holding  and  receiving  all  manner  of 
property,  real  or  personal,  by  bequest,  deed,  or  in  any  other  manner 
whatever. 

2.  The  court  committed  no  error  on  the  trial,  the  correction  of  which 
would  or  ought  to  vary  the  result.  And  the  verdict  of  the  jury  was 
sufficiently  comprehensive  to  dispose  of  all  the  material  questions. 

Husband  and  wife.  Alimony.  Estoppel.  Before  Judge 
ToMPONB.    Chatham  Superior  Court.    October  Term,  1877. 

Mrs.  Dillon  filed  a  bill  against  her  alleged  husband  for 
permanent  alimony,  under  §1747  of  the  Code.  Pending 
the  case,  a  motion  for  temporary  alimony  and  counsel  fees 
was  submitted.  To  this  the  defendant  responded  by  deny- 
ing that  the  complainant  was  his  wife,  by  alleging  that  he  had 
never  contracted  marriage  with  her,  by  chars^ing  that  she 
was  a  person  of  African  descent,  having  more  than  one- 
eighth  of  African   blood  in  her  veins,  and  for  that  rea- 
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son  incapable  of  contracting  lawful  marriage  with  a  white 
man,  and  by  demanding  a  trial  by  jury  of  the  ifisues  in- 
volved. 

A  jury  was  impaneled  and  the  court  submitted  to  them^ 
the  following  questions : 

1st.  If  complainant  was  a  white  woman,  that  is,  had  not 
as  much  as  one-eighth  or  more  of  African  or  negro  blood  in 
hier  veins,  then,  under  the  evidence,  would  she  be  the  wife 
of  defendant  ? 

2d.  Has  the  complainant  one-eighth  or  more  of  African 
or  negro  blood  in  her  veins  ? 

3d.  Did  the  defendant  procure  or  assent  to  the  paesage 
of  the  act  of  the  legislature  assented  to  December  21, 1857  ? 

4th.  Is  the  Rachel  Black  mentioned  in  said  act  the  same 
person  as  complainant  ? 

5th.  If  the  complainant  is  a  negro  by  reason  of  having 
as  much  as  one-eighth  of  African  or  negro  blood  in  her 
veins,  then  is  she,  under  the  evidence  and  the  act  of  1857, 
the  wife  of  defendant  ? 

To  the  1st,  3d,  4th  and  5th  questions  the  juxy  responded 
by  their  verdict  "  yes."  To  the  2d,  that  they  could  not 
agree  upon  a  unanimous  answer. 

Whereupon  the  court  decreed  that  the  complainant  was 
the  lawful  wife  of  the  defendant. 

A  motion  for  new  trial  was  made  and  overruled,  to 
which  the  defendant  excepted. 

The  remaining  facts,  so  far  as  material,  will  be  found  in 
the  opinion. 

Geobge  A.  Meboer,  for  plaintiff  in  error. 
A.  P.  &  S.  B.  Adams,  for  defendant. 
Bleoklet,  Judge. 

The  points  made  and  argued  by  counsel  are  many,  but 
there  is  one  broad  principle  that  holds  in  its  grasp  the  whole 
body  of  the  case ;  that  principle  is  estoppel.    The  jury  found 
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in  effect,  that  there  was  a  mairiage  in  fact ;  and  that  finding 
was  justified  by  the  array  of  circumstances  tending  to  estab- 
lish such  a  marriage,  which  the  record  exhibits.     Granting 
that  some  of  the  testimony  was  of  doubtful  admissibility, 
or  even  clearly  inadmissible,  enough  remains  to  which  no 
objection  can  be  urged,  to  warrant  the  finding.     For  years 
and  years,  Mr.  Dillon  lived  with  Mrs.  Dillon  as  his  wife,  re- 
cognizing and  treating  her  as  such.     Of  her,  he  begat  child- 
ren ;  and  the  parents  and  children  were  grouped  as  a  family, 
and  as  such  lived,  openly,  in  the  city  of  Savannah,  the  larg- 
est city  of  Georgia,  and  one  of  the  most  respectable  cities  of 
the  world.     If  the  marriage  tie  had  been  wanting,  would 
this  have  occurred  ?    Could  it  have  occurred,  in  the  midst  of 
a  moral  and  refined  com;nunity,  and  under  the  eye  of  the 
police  ?    The  jury  belonged  to  the  vicinage,  and  could  and 
did  interpret  the  testimony  in  the  light  thrown  upon  it  by 
the  local  gloss.     They  understood  what  such  a  mode  of  liv- 
ing in  Savannah  meant :  whether  it  meant  concubinage  or 
matrimony.     We  believe  its  ordinary  meaning,  throughout 
Christendom,  to  be  matrimony ;  and  we  are  aware  of  no  rea- 
son why  it  would  or  should  be  differently  construed  in  Sa- 
vannah.    Of  conduct,  as  of  language,  the  ordinary  meaning 
is  to  be  accepted  as  the  true  meaning  until  a  different  sense, 
in  the  given  instance,  is  established.  When  persons  for  a  long 
period  act,  habitually,  as  married  people  generally  act,  there 
is  a  strong  presumption  that  they  have,  at  some  time,  and  in 
some  way,  entered  the  marriage  state — that  they  have  ac- 
quired the  rights,  and  assumed  the  obligations,  of  the  marri- 
age relation.     How  else  can  their  every  day,  habitual  actions 
be  accounted  for,  without  imputing  criminality  to  the  parties 
concerned  ?    To  reason  from  long  continued  cohabitation  to 
marriage,  is  to  class  them  with  the  many ;  while  to  reason 
from  it  to  fornication  or  adultery,  is  to  class  them  with  the 
few.    The  jury  found  that  Mr.  Dillon  and  Mrs.  Dillon  were 
married.    That  finding  benig  correct,  can  Mr.  Dillon  shun  his 
civil  obligations  to  his  family  and  to  society,  in  the  matter  of 
fuinishing  support  to  his  wife  and  minor  children,  on  the 
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ground  that  the  marriage,  de  facto^  was  void  ?  Can  he  be 
heard  to  say  that  Mrs.  Dillon  is  not  a  free  white  person,  but 
A  person  of  color ;  and  that,  therefore,  she  was  under  a  legal 
disability  to  contract  the  marriage  into  which  he  and  she  en- 
tered, he  being  a  white  man  ?  As  is  to  be  fairly  deduced 
from  the  evidence,  Mrs.  Dillon  is  not  black,  but  of  a  com- 
plexion approximating  that  of  many  white  persons  of  pure 
blood.  Her  true  classification  in  respect  to  race,  cannot  be 
accomplished,  readily,  by  mere  inspection.  Examination, 
and  the  employu^ent  of  scientific  skill,  would  seem,  from  the 
evidence,  to  be  requisite,  in  order  to  settle  her  extraction,  in 
the  absence  of  family  history ;  and,  perhaps,  even  with  the 
aid  of  such  history  so  far  as  the  same  is  now  attainable,  it 
is  thus  not  an  open,  bald  case  of  the  intermarriage  of  an  Af- 
rican with  a  Caucasian.  While  the  husband^s  lineage  is  cer- 
tain, that  of  the  wife  is  doubtful.  Under  these  circumstan- 
ces, can  the  husband  (after  marrying  her,  living  with  her  as 
his  wife  for  many,  many  years,  rearing  by  her  a  family  of 
children,  some  of  them  to  the  age  of  manhood  and  woman- 
hood) institute  a  narrow  search  into  her  pedigree,  that  he 
may  deny  to  her  the  full  measure  of  support  in  her  declin- 
ing years  to  which,  if  she  is  truly  and  legally  his  wife,  the 
law  entitles  her?  Possibly,  for  some  purposes  he  might 
raise  the  question  of  blood  even  now,  but  can  he  for  this  pur- 
pose? That  is  the  practical  inquiry  with  which  wo  are  at 
present  concerned.  We  think  he  cannot  evade  her  claim 
for  support,  or  the  claim  of  his  minor  children  for  support, 
by  such  means.  In  respect  to  alimony,  he  is  estopped  to 
deny  that  she  is  his  lawful  wife.  It  militates  against  no  in- 
terest of  society  that  we  can  think  of,  so  to  treat  him.  Such 
an  application  of  the  doctrine  of  estoppel  is  not  obstructive 
of  public  policy,  but  promotive  ot  it  Society,  and  each 
member  of  society — the  mass  and  the  individual — are  bene- 
fitted by  closing  the  mouth  of  any  man  against  repudiating 
his  family  when  they  come  to  him  for  needed  support.  K 
he  may  cast  them  off,  they  will,  in  many  instances,  fall  a 
weighty  burden  on  the  public.     To  allow  a  husband  to  in- 
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diilge  in  scniples  about  the  pedigree  of  his  old  wife,  when 
her  youth,  beauty  and  strength  have  all  waned,  and  thus  es- 
cape responding  to  her  claim  for  reasonable  alimony,  would 
be  unwise  in  policy,  unsound  in  principle. 

Though  there  was  room  for  differences  of  opinion  on 
what  we  have  said  thus  far  touching  estoppel,  there  can 
scarcely  be  a  doubt  that,  as  Mr.  Dillon  procured  the  act  of 
the  general  assembly  to  be  passed,  the  provisions  of  which  are 
set  forth  in  the  head-note,  he  is  estopped  by  the  foregoing 
facts,  with  that  act  superadded.  He  had  the  very  question 
which  he  now  attempts  to  raise,  settled  by  that  act.  He 
caused  the  legislature  to  be  informed  by  satisfactory  evi- 
dence, that  Mrs.  Dillon  was  entitled  to  all  and  singular,  the 
rights  and  privileges  of  a  citizen  of  Georgia  ;  and  the  legis- 
lature solemnly  declared,  by  means  of  the  act,  that  she  was. 
He  must  (in  all  civil  rights  and  duties,  at  least)  abide  by 
this  declaration,  having  himself  been  instrumental  in  pro- 
curing it  to  be  made.  Indeed,  it  seems  to  have  been  made 
wholly  at  his  instance.  If,  in  1857,  (the  date  of  the  act) 
she  was  entitled  to  all  the  rights  and  privileges  of  a  citizen, 
she  was  entitled  to  be  his  wife,  whether  he  married  her  be- 
fore the  act  was  passed  or  afterwards.  The  act  declares  her 
statics^  and  to  do  so  was  within  the  competency  of  the  legis- 
lature. That  she  was  a  free  white  person,  though  not  af- 
firmed expressly,  is  implied  in  the  declaration  of  citizen- 
ship ;  for  at  that  period,  to  be  a  citizen  of  this  state,  was 
to  be  white,  white  persons  only  being  then  members  of  our 
body  politic.  The  act  does  not  make  her  white,  but  is  con- 
clusive evidence  against  Mr.  Dillon,  in  this  proceeding,  that 
she  is  white.     He  is  estopped  to  controvert  it. 

2.  We  are  sure  that  if  the  court  committed  error  on  the 
trial,  it  was  not  such  as  to  mislead  the  jury.  They  were 
not  misled.  By  finding  the  fact  of  marriage,  (which  they 
did  in  finding  that  if  Mrs.  Dillon  was  white,  then,  under 
the  evidence,  she  was  Mr.  Dillon's  wife),  and  by  finding 
that  he  procured  or  assented  to  the  passage  of  the  act  above 
mentioned,  and  that  she  was  the  identical  person  called  in 
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that  act  by  the  name  of  Rachel  Black,  enongh  was  found 
to  be  the  basis  of  a  decree ;  there  being  before  the  jury  no 
controversy,  so  far  as  appears,  except  as  to  the  right  to  ali- 
mony— none  as  to  the  ainonnt. 

Cited  by  counsel  for  plaintiff  in  error :  (/onstitntion  of 
1798  ;  Code,  §§4993, 4996,  4997,  4998,  5000  et  «eq  ;  Cobb's 
Dig.,  1115,  §21 ;  1  Kent's  Com.,  601,  604 ;  Cooley's  ton. 
Lim.,  174-6,  393;  Dwar.  on  Stot.,  645 ;  Sedg.  on  Stat.  & 
Con.  Law,  154,  151, 159  ;  1  KMy,  249,  «<  wj-. ;  4  Ga.,  72, 
208 ;  11  Ih.,  364,  et«eq.\  19  How.,  393 ;  Cobb's  Dig.,  1111, 
sec.  1 ;  Cooley,  91,  92,  96  ;  7  Ga.,  92  ;  42  /ft.,  405 ;  Sedg- 
wick {»upra\  166,  167 ;  8  Ga.,222 ;  Sedgwick (««jwo),  158, 
et  seq. ;  Cobb's  Dig.,  972 ;  Code  of  1863,  §1600  ;  4  Ga.,  68 ; 
6  lb.,  100,  101 ;  14  lb.,  185,  202 ;  acts  of  1842,  p.l82;  40 
Ga.,  247  ;  Code,  §6145 ;  Code  of  1863,  §1664 ;  Irwin's  Code, 
§1707 ;  Constitution  of  1865 ;  Code,  §§4988,  1708 ;  39  Ga., 
321  ;  14  lb.,  199,  674;  15  lb.,  361 ;  39  lb.,  253 ;  30  lb., 
679  ;  1  Kent's  Com.,  462 ;  Cooley  (supra),  96 ;  7  Ga.,  90, 
92 ;  8  /*.,  29 ;  Cobb's  Dig.,  903,  995  ;  6  Ga.,  100 ;  4  Pe- 
ters, 169  ;  Billiard  on  Tax.,  360,  §13 ;  52  Ga.,  272 ;  Code, 
§3753;  46  Ga.,  110;  Herman  Estop.,  §§3,  4,  5,  322,  610, 
621 ;  17  Ga.,  422  ;  67  lb.,  181 ;  10  lb.,  600 ;  2  Smith's  L. 
C,  648,  753,  756 ;  Herman  {mpra),  4,  52,  220,  224,  332, 
334,  493,  643  ;  41  Ga.,  315 ;  Code,  §§3694,  3828, 7 ;  41  Ga., 
315  ;  16  n.,  416 ;  9  lb.,  137 ;  55  lb.,  262 ;  1  Par.  on  Con., 
492 ;  3  lb.,  414;  2  Id.,  782;  63  Ga.,  469 ;  Code  of  1863, 
§1663;  39  Ga.,  173;  Bou.  Law  Die,  "Marriage,"  §5;  1 
Bish.  on  Mar.  &  Div.,  §§601,  640,  224,  233,  234;  4  Camp. 
N.  P.  R,  196  ;  1  Sawyer,  99,  et  «eq.;  45  Ga.,  138  ;  9  lb., 
151  ;  30  lb.,  891 ;  48  /*.,  192 ;  Code,  §3716 ;  44  Ga.,  638 ; 
Sedgwick  {supra),  203  ;  Code,  §244, 245  ;  66  Ga.,  214, 667 ; 
32 /J.,  615;  59/*.,  485. 

Cited  by  counsel  for  defendant  in  error :  30  Ga.,  173, 
etseg.;  11  lb.,  54 ;  2  Bou.  Die,  "  Marriage";  Reeve's  Domes. 
Rel.,  307,  and  notes,  308  and  note;  9  Paige,  610;  13  Am. 
Rep.,  733 ;  4  Edw.  Ch.,  107 ;  Code,  §3753 ;  Brown's  L. 
Max.,  127,  146,  note  4 ;  Bou.  Law  Die,  541 ;  1  GrTf  s  Ev., 
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;  Herm.  Estop.,  §§8, 10 ;  5  U.  S.  Dig.,  411,  §§46,  47,  49, 
62  ;  55  Ga.y  99  ;  L.  &  Eq.  Reporter,  Nov.  2l8t,  p.  68 ;  Ik, 
Nov.  28,  602  :  8  Ga.,  211,  221 ;  10  75.,  342,  et  seq,;  53  II., 
466,  468;  Dwar.  on  Stat.,  56;  Cooley,  159,  182  n.  2;  54 
Ga,,  663,  664 ;  16  IK,  105  ;  35  /*.,  127 ,  34  lb.,  309  ;  10 
lb.,  191 ;  Cooley,  185-6  ;  Herm.  Estop.,  §143  ;  Cooley,  172, 
173  ;  Dwar.,  366,  367,  369  ;  8  Ga.,  216,  et  seq.:  5  /*.,  201 ; 
45  lb.,  371 ;  Cooley,  164,  et  seq.,  17 ;  1  Bish.  Cr.  Pro., 
§1033 ;  Cobb's  Dig.,  1115,  sec.  22  ;  Sedgwick,  151, 144,  139 
n. ;  Cooley,  91,  92,  93 ;  Sedgwick,  141  350  n.;  17  Ga.,  572  ; 
36  Barb.,  449;  30  Ga.,  850;  Sedgwick,  140;  4  Ga.,  212; 
Cooley,  185,  163,  181 ;  55  Ga.,  99  ;  16  Pick.,  96,  97. 
Judgment  affirmed. 


Brown  vs.  The  State  of  Georgia. 

[Jackson,  Jvdge,  was  providentiADj  prevented  ftom  pradding  in  this  case.} 

I.  Newly  discovered  evidence  consisting  wholly  of  declarations  made 
by  the  state's  witnesses  after  the  trial,  and  tending  only  to  discredit 
their  testimony,  is  not  a  good  ground  for  new  trial. 

%,  It  is  proper  to  prohibit  counsel  from  commenting  in  argument  upon 
facts  not  before  the  jury 

8.  Generally^  the  appropriate  charge  on  the  effect  of  the  prisoner's 
statement,  is  to  apprise  the  jury,  in  the  language  of  the  statute,  that 
the  statement  is  to  have  such  force  only  as  they  think  right  to  give  it, 
reminding  them,  at  the  same  time»  that  they  are  to  render  a  true  ver- 
dict according  to  evidence. 

4  The  evidence  before  the  jury  was  sufficient ;  and  the  court,  in  view 
of  the  facts  in  the  record,  committed  no  material  error. 

Criminal  law.  New  trial.  Practice  in  the  Superior  Court. 
Evidence.  Before  Judge  Rios.  Gwinnett  Superior  Court. 
September  Term,  1877. 

Brown  was  placed  on  trial  for  the  offense  of  shooting  at 
Harrison  Bradford.  He  pleaded  not  guilty.  The  evidence 
made  out  a  very  clear  case  of  unprovoked  shooting,  the  only 
palliating  circumstance  being  that  he  was  drunk.     The  jury 
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found  him  gnilty,  and  a  motion  for  a  new  trial  was  made 
upon  several  gronnds,  the  material  ones  of  which  were,  in 
substance,  as  follows : 

Ist.  Because  of  newly  discovered  evidence. 

This  ground  was  based  upon  the  affidavit  of  John  C. 
Smith,  to  the  effect  that  after  the  trial  Buck  Adams  ap- 
proached deponent  and  asked  him  if  he,  Adams,  were  to 
go  to  the  judge  and  state  that  he  had  testified  too  much 
against  defendant  because  he  was  prejudiced  againt  him^ 
what  effect  it  would  have  upon  the  sentence  ?  Also,  that 
Robert  A.  Bradford,  the  prosecutor  and  a  witness,  asked  de- 
ponent, on  the  same  day,  if  he  thought  any  statement  he 
might  make  to  the  judge  would  lessen  the  sentence  ?  Also, 
that  Ad  ims  stated  that  he  did  not  think  he  would  get  any 
pay  on  his  subpoena  unless  defendant  was  convicted. 

2d.  Because  the  court  erred  in  refusing  to  allow  counsel 
to  argue  to  the  jnry  the  facts  in  defendant's  statement 
Aowing  bad  feeling  between  R  H.  Bradford,  a  witness  for 
the  state,  and  defendant. 

This  ground  the  court,  in  substance,  denied,  certifying 
that  he  only  declined  to  allow  counsel  to  comment  on  a  fact 
neither  in  the  evidence  nor  in  the  statement. 

3d.  Because  the  court  erred  in  charging  that  "  the  state* 
ment  of  defendant  as  made  on  the  stand,  is  not  sufficient  to 
overcome  sworn  testimony  of  credible  witnesses." 

4th.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

The  motion  was  overruled  and  defendant  excepted. 

Winn  &  Simmons^  for  plaintiff  in  error. 

A.  L.  MiroHELL,  solicitor  general,  for  the  state. 

Bleckley,  Judge.  ' 

1.  It  would  not  do  to  let  witnesses,  by  mere  talk,  destroy 
»  verdict  rendered  on  their  testimony.  Declarations  made 
after  the  trial  are  entitled  to  much  less  regard  than  sworn 
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testimony  delivered  at  the  trial.  This  diflEerence  in  valne 
must  be  recognized  so  long  as  there  has  been  no  conviction 
of  perjury.  Provision  is  made  for  setting  aside  verdicts 
resting  on  perjury,  but  there  must  first  be  a  conviction. 
Code,  §4467. 

2.  When  counsel  go  out  of  the  facts,  and  comment,  or  at- 
tempt to  comment,  on  what  is  not  before  the  jury,  the  court 
may  interfere.  When  the  prisoner's  statement  is  the  «ubject 
of  comment,  it  should  be  dealt  with  as  statement,  and  not  be 
confounded  with  testimony. 

3.  In  charging  the  jury  on  the  effect  of  the  prisoner's  state- 
ment, nothing  is  better  to  be  used  than  the  language  of  the 
statute.  The  statute  says  the  statement  is  to  have  such  force 
only  as  the  jury  think  proper  to  give  it.  Doubtless,  the  ob- 
ject of  the  statement  is  to  enable  the  jury  better  to  under- 
stand the  testimony ;  still,  the  effect  which  they  think  proper 
to  give  it  is  the  effect  which  it  is  to  have.  Of  course  the 
jury  should  not  lose  sight  of  the  terms  of  their  oath.  They 
swear  to  give  a  ti  ue  verdict  "  according  to  the  evidence,"  and 
this  they  should  do.  Where  the  evidence  and  the  statement 
conflict,  the  latter  should  yield  to  the  former.  As  a  general 
rule,  sworn  evidence  must  be  more  trustworthy  than  the 
prisoner's  bare  word. 

4.  We  do  not  say  that  the  court  committed  no  error; 
what  we  say  is,  that  no  material  error  was  committed.  The 
conviction  was  proper,  and  may  stand. 

Cited  for  the  prisoner :  Code,  §4637.  For  the  state :  (new 
evidence,)  Hop.  Penal  Code,  §§416,  419 ;  10  Ga.,  513 ;  31  /S., 
420;  13  /J.,  513;  33  /J.,  33;  34  /J.,  114;  39  lb.,  718; 
(prisoner's  statement,)  Hop.  Penal  Code,  §§1555,  1558 ;  48 
Ga.,  164. 

Judgment  affirmed. 


S  In'  Watson  vs.  Bmghtwell. 


1.  The  employment  of  an  agent  by  the  principal  to  sell  land,  need  not 
be  in  writing,  but  the  agent  may  recover  for  serrices  rendered  in  ef- 
fecting the  sale  by  virtue  of  a  verbal  contract. 
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2.  The  dOegaia  and  probata  should  agree  in  order  that  (he  record  of 
the  court  may  always  show  by  the  pleadings  upon  what  its  judg* 
ment  was  rendered  ;  but  where  the  variance  is  only  in  respect  to  a 
change  in  the  mode  of  carrying  out  the  original  contract  and  put- 
ting it  more  effectually  and  easily  into  execution  by  coasent  of  both 
parties,  and  where  the  evidence  was  not  objected  to  on  the  ground 
that  the  pleadings  did  not  authorize  it,  this  court  will  not  interpoae 
to  grant  a  new  trial. 

8.  The  evidence  being  conflicting,  but  enough  being  in  to  support  the 
verdict,  and  the  presiding  judge  having  approved  it,  we  decline  to 
interfere  on  the  usual  ground  in  all  motions  for  new  trial,  that  the 
verdict  is  against  the  evidence  and  the  law. 

Principal  and  agent.  Contracts.  Pleadings.  New  trial. 
Before  Judge  Baktlett.  Jasper  Superior  Conrt  April 
Adjonmed  Term,  1877. 

Reported  in  the  opinicoi. 

Key  &  Preston;  Jackson  &  Lumpkin,  for  plaintiff  in, 
error. 

A.  Reese  ;  F.  Jordan,  for  defendant. 

Jaokbon,  Judge. 

Brightwell  sued  Watson  on  a  contract  for  services  in  sell- 
ing the  land  of  the  latter,  and  recovered  seven  hundred  dol- 
lars— it  being  five  per  cent,  on  the  price  for  which  the  land 
was  sold.  Watson  made  a  motion  for  a  new  trial,  it  was 
overruled  and  he  excepted. 

1.  One  ground  ,of  error,  alleged  in  several  grounds  of 
the  motion  for  a  new  trial,  is  to  the  effect,  that  as  Watson 
hired  the  plaintiff  to  sell  his  land,  the  contract  of  hire  should 
be  in  writing,  and  the  court  charged  that  it  need  not  be. 
li  an  agent  be  constituted  to  convey  land — ^to  make  a  deed 
thereto — there  must  be  a  power  in  writing  so  to  convey  by 
deed  ;  but  if  one  employ  another  to  sell  land — to  procure  a 
purchaser  therefor,  he  himself  expecting  to  make  the  deed 
thereto,  such  a  rule  is  inapplicable,  and  such  a  contract  need 
not  be  in  writing. 
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2.  Another  error  alleged  is,  that  the  court  charged  that  if 
Watson  aided  and  assisted  Brightwell  in  the  sale  of  the  land, 
or  rather,  if  Brightwell  aided  and  assisted  Watson,  Brightwell 
eould  recover,  and  refused  to  charge  that  proof  of  a  sale  by 
Watson  to  Boyd,  the  purchaser,  and  not  by  the  plaintiflE, 
Brightwell,  to  Boyd,  by  competent  evidence  would  not  enti- 
tle plaintiff  to  recover. 

The  judge  certifies  that  he  cliarged  upon  these  subjects 
that  they  must  find  from  the  evidence  whether  plaintiflE  and 
defendant  made  a  contract  relative  to  the  sale  of  the  land, 
and  if  so,  what  was  the  contract  ?  If  the  jury  should  find 
that  no  contract  was  entered  into  for  the  sale  of  the  land,  or 
that  the  contract  at  one  time  entered  into  at  a  specified  price 
was  rescinded,  and  no  other  contract  made  between  the  par- 
ties, then  the  jury  should  find  for  defendant ;  but  if  the  jury 
should  find  from  the  evidence  that  plaintiflE  was  employed  by 
defendant  to  aid  him  in  disposing  of  his  land  by  his  influence 
in  procuring  a  purchaser  to  buy  the  land,  and  that  plaintiflf 
did  so,  then  plaintiflE  could  recover  the  amount  agreed  upon. 

The  declaration  alleged  that  the  defendant  agreed  with  the 
plaintiflE  that  if  he  would  find  a  purchaser  for  the  land  and 
sell  it  for  him,  he  would  pay  him  for  his  services  five  per 
cent,  upon  such  sum  as  plaintiflE  might  obtain  for  the  land. 

The  proof  of  plaintiflE  was  to  the  eflFect,  that  at  first  the 
contract  limited  him  to  $20.00  per  acre,  but  afterwards  he 
found  that  he  could  not  get  that  sum,  and  proposed  that  de- 
fendant sell  it  himself,  and  let  him,  plaintiflE,  oflE,  which  de- 
fendant declined  to  do,  but  still  retained  his  services,  and  that 
he  having  procured  the  purchaser,  it  was,  at  his  suggestion, 
thought  best  that  defendant  should  take  the  prominent  part 
in  the  subsequent  proceedings,  which  was  done,  and  the  trade 
was  consummated  at  $14,000.00,  which  could  not  have  been 
done  bnt  for  the  plaintiflE's  services  in  assisting  defendant. 

The  allegata  and  prohata  do  not  agree  with  that  exactness 
which,  in  our  judgment,  should  characterize  strict  pleading, 
and  which  it  is  the  better  plan  in  all  cases  to  adopt ;  yet,  in- 
asmuch as  the  variance  is  only  in  the  execution  of  the  con- 
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tract  as  made  and  alle^d,  and  was  only  in  substance  what 
the  parties  agreed  was  the  better  plan  to  carry  it  into  effect, 
we  shall  hold  that  the  pleading  and  the  evidence  substantially 
agree,  especially  as  the  defendant  made  no  objection  to  the 
introduction  of  the  proof.  See  39  Ga.j  708 ;  48  /*.,  652 ; 
49  /*.,  268 ;  62  /*.,  15 ;  53  Id.,  318. 

3.  There  is  enough  evidence  to  sustain  the  verdict,  and  as 
the  presiding  judge  was  satisfied  to  let  it  stand,  we  decline 
to  interfere  with  it  on  the  ground  that  it  was  contrary  to  evi- 
dence. 

Nor  do  we  see  that  the  verdict  is  contrary  to  law.  The 
only  doubt  about  it  arises  upon  the  point  when  the  money 
was  due  to  Brightwell  from  the  sale,  whether  at  the  consum- 
mation of  the  contract,  or  when  the  money  was  collected  ?  but 
as  eight  thousand  dollars  was  collected  before  suit  was 
brought,  and  the  remainder  is  secured  by  a  mortgage  upon 
the  premises  sold,  which,  so  far  as  we  can  see,  might  have 
been  realized  long  ago  at  the  option  of  defendant,  and  as  the 
jury  allowed  no  interest  to  plaintiff  up  to  verdict,  although 
several  years  had  elapsed,  but  found  the  naked  seven  hun- 
dred dollars,  it  is  substantial  justice  to  let  the  verdict  stand, 
especially  as  no  direct  point  is  made  in  the  motion  for  the 
new  trial,  or  in  the  assignment  of  errors  in  the  bill  of  ex- 
ceptions, upon  the  idea  that  the  debt  was  not  due,  but  it  is 
only  matter  which  may  be  considered  on  the  general  ground 
that  the  verdict  is  contrary  to  law. 

In  respect  to  the  alleged  mistake  of  the  jury  regarding 
the  defendant's  evidence,  we  think  that  it  involves  matters 
which  cannot  be  investigated  without  going  into  the  jury 
room ;  and  besides,  this  ground  of  the  motion  is  stricken 
from  the  bill  of  exceptions  by  the  court. 

Upon  the  whole,  the  judgment  is  afiirmed. 
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Jenkins,  for  nse,  etc.,  «t.  Stephens,  adm'x,  et  al 

Jenkins,  for  use,  etc.,  vs.  Stephens,  administratrix,  et  al. 

[Jackson,  Jndge,  did  not  preside  in  this  case  on  account  of  proTidential  caose.] 

1.  An  attorney's  lien  is  not  divested  by  the  fact  that  tbe  judgment  ob- 
tained by  him  became  dormant,  and  was  afterwards  revived  by  other 
attorneys. 

2.  The  failure  of  an  attorney  to  collect  a  claim  sued  by  him  to  judg- 
ment, is  no  bar  to  a  recovery  for  services.  If  such  failure  was  the 
result  of  negligence,  and  any  injury  resulted  therefrom,  the  evidence 
should  show  it. 

Attorney  and  client.  Lien.  Before  Judge  Pottle. 
Hancock  Superior  Court.    October  Adjournea  Term,  1877. 

Beported  in  the  decision. 

J.  T.  JoBDAN,  for  plaintiff  in  error. 

C.  W.  DuBosE,  for  defendant. 

Warneb,  Chief  Justice. 

This  was  a  rule  against  the  sheriff  for  money  collected  on 
dkji.  fa.  placed  in  his  hands  by  the  plaintiff  therein.  The 
sheriff  answered  that  he  liad  the  money  in  hand,  but  had 
been  served  with  a  notice  by  Mary  W.  Stephens,  adminis- 
tratix  of  Linton  Stephens,  deceased,  to  hold  said  money,  as 
her  intestate  had  a  lien  upon  it  as  an  attorney  at  law,  un- 
til the  money  could  be  disposed  of  by  the  order  of  the  court. 
The  plaintiff  in  Ji.  fa.  traversed  the  sheriff's  return,  and 
alleged  that  Mrs.  Stephen's  intestate  had  no  lien  upon  the 
money  in  the  sheriff's  hands  for  services  rendered  by  him 
as  an  attorney  at  law.  Upon  the  trial  of  the  issue  thus 
formed,  the  jury,  under  the  charge  of  the  court,  found  a 
verdict  in  favor  of  the  administratrix  for  the  sum  of  $125.00. 
A  motion  was  made  for  a  new  trial  on  the  grounds  therein 
stated,  which  was  overruled,  and  the  plaintiff  excepted. 

1.  It  appears  from  the  evidence  in  the  record,  that  Judge 
Stephens,  as  the  attorney  of  plaintiff's  intestate,  obtained  a 
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judgment  in  the  superior  court  in  her  favor  against  Whit- 
ten,  the  defendant  therein ;  that  the  case  was  carried  up  to 
the  supreme  court,  the  judgment  affirmed,  and  that  judg- 
ment was  made  the  judgment  of  the  superior  court  in  1866. 
This  judgment,  for  some  reason  not  explained,  was  allowed 
to  become  dormant,  the  defendant  therein  being  entirely 
solvent.  After  Judge  Stephens'  death,  this  dormant  judg- 
ment was  revived,  and  the^.  /a.  which  brought  the  money 
into  court  issued  thereon.  The  services  of  Judge  Stephens 
in  the  superior  and  supreme  courts,  rendered  in  the  case, 
were  proved  to  have  been  worth  $200.00.  The  first  judg- 
ment was  a  debt  of  record,  and  the  attorney's  lien  for  ser- 
vices rendered  in  obtaining  that  judgment  attached  thereto, 
and  was  not  defeated  because  it  lost  its  Hen  on  the  defend- 
ant's property  by  becoming  dormant  under  the  statute ;  it 
was  still  a  judgment  debt  obtained  by  the  services  of  the 
attorney. 

2.  It  was  urged  on  the  argument,  that  the  plaintiff  had 
been  injured  by  the  neglect  of  the  attorney  in  not  enforc- 
ing the  collection  of  the  judgment  before  it  became  dor- 
mant. The  only  injury  that  we  can  perceive  was  the  ex- 
pense of  reviving  the  judgment,  but  there  is  no  evidence 
in  the  record  what  that  was.  The  jury  however,  by  their 
verdict,  reduced  the  proven  value  of  the  attorney's  services 
of  $200.00,  to  $125.00,  without  any  evidence  that  we  can 
discover,  but  the  plaintiff  cannot  complain  of  that.  The 
plaintiff  complains  of  the  following  charge  of  the  court : 
"  It  is  the  duty  of  attorneys  to  follow  up  claims  put  in 
their  hands  for  collection,  and  if  any  loss  is  sustained  by 
their  neglect  they  are  responsible.  Though  Mr.  Stephens 
might  not  have  done  so  in  this  case,  is  no  reason  why  his 
estate  should  not  be  paid  for  services  up  to  the  rendition  of 
the  judgment."  Why  should  his  estate  not  be  paid  for  his 
services  in  this  case  up  to  the  rendition  of  the  judgment 
though  he  might  not  have  followed  up  the  claim  ?  There 
is  no  evidence  in  the  record  that  the  plaintiff  sustained  any 
loss  by  his  failure  to  do  so — or  what  was  the  amount  of  that 
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lose — if  any  could  have  been  inferred  from  having  to  re- 
vive the  judgment  which  had  been  allowed  to  become  dor- 
mant. There  was  no  error  in  this  charge  of  the  court  in 
view  of  the  evidence  in  the  record,  nor  in  overruling  the 
plaintiffs  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Abbams  v8.  Lang,  Sons  et  al. 

[This  case  was  argued  at  the  last  tenn  and  the  decision  reserred.] 

Where  an  appeal  from  a  justice  court  to  the  superior  court  is  tried, 
and  results  in  favor  of  the  appellant,  the  legal  costs  paid  by  him  on 
entering  the  appeal  are  a  part  of  the  costs  for  which  judgment  is  to 
be  rendered  against  the  adverse  party.  The  superior  court  has  no 
power  to  order  the  justice  of  the  peace,  by  rule  or  otherwise,  to  re- 
fund. In  entering  an  appeal,  the  legal  costs  have  to  be  paid,  not 
merely  deposited. 

Justice  Court.  Appeals.  Costs.  Before  Judge  Tomp- 
kins.    Chatham  Superior  Court.    November  Term,  1876. 

Reported  in  the  opinion. 

A.  P.  &  S.  B.  Adams  ;  P.  W.  Meldrim,  for  plaintiff  in 
error. 

Wm.  Gbayson  Mann,  by  L.  H.  deMontmollin,  for  de 
fendants. 

Blbckley,  Judge. 

A  case  in  a  justice  court,  (commenced  by  attachment), 
was  tried,  and  judgment  was  rendered  in  favor  of  the  plain- 
tiff in  attachment  for  over  fifty  dollars.  Defendants  in  at- 
tachment thereupon  appealed  to  the  superior  court,  pay- 
ing up  the  costs  as  required  by  section  3616  of  the  Code. 
This  payment  was  made  to  the  presiding  justice  of  the 
peace.    When  the  appeal  was  tried  in  the  superior  court, 
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the  plaintiff  in  attachment  was  cast  in  his  snit,  judgment 
was  thereupon  rendered  in  favor  of  the  defendants  for  costs ; 
and  it  was  further  ordered  that  all  costs  paid  by  them  in 
the  court  below  be  refunded  to  them  by  that  court.  A  cer- 
tified copy  of  this  judgment  and  order  was  served  upon  the 
justice  of  the  peace.  During  the  same  term,  the  judge  of 
the  superior  court  granted  a  rule,  requiring  the  justice  of 
the  peace  to  show  cause  why  he  should  not  be  attached  for 
contempt  for  his  failure  to  make  payment  of  the  sum  which 
he  had  received.  The  justice  answered  the  rule,  setting 
up  among  other  matters,  that  there  was  no  authority  of 
law  to  compel  him  to  refund.  The  judge  heard  argu- 
ment, and  then  ordered  that  the  justice  pay  over  the 
money  to  the  clerk  of  the  superior  court  to  await  the  final 
determination  of  this  case,  and  that,  thereupon,  the  rule  be 
discharged.  By  amendment  to  the  original  order  in  the 
appeal  case,  he  directed  that  execution  issue  in  favor  of  the 
defendants  in  attachment  against  the  plaintiff  in  attachment 
for  all  costs  in  both  courts,  and  that  the  execution  be  for 
the  use  of  the  officers  of  court  and  the  justice  of  the  peace. 
To  the  order  requiring  him  to  pay  over  the  money  to  the 
clerk  as  a  condition  of  discharging  the  rule,  the  justice  of 
the  peace  excepted ;  and  the  legality  of  that  order  is  now 
the  question  for  determination. 

The  Code  provides,  in  section  3616,  that,  "  The  appellant 
(except  as  hereinafter  provided)  shall,  previous  to  obtaining 
such  appeal,  pay  all  costs  which  may  have  accrued  in  the 
case  up  to  the  time  of  entering  such  appeal,  and  give  bond 
and  security  for  the  eventual  condemnation  money." 
And  in  section  3675,  it  declares  that,  '*  In  all  civil  cases,  in 
any  of  the  courts  of  this  state  (except  as  provided  for  by  this 
Code),  the  party  who  shall  discontinue,  fail,  or  be  cast  in  such 
suit,  shall  be  liable  for  the  costs  thereof."  These  two  sec- 
tions are  exhaustive  of  the  statute  law  applicable  to  the  pres- 
ent case,  for  none  of  the  exceptions  made  by  either  section 
are  at  all  relevant.  When  an  appeal  is  entered,  the  costs  are 
to  be  paidj  not  merely  deposited.  By  the  judgment  in  the  pri- 
14 
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mary  conrt,  a  lawful  debt  is  established  in  favor  of  the  offi- 
cers of  that  court  for  their  legal  costs,  and  the  party  appeal- 
ing is  to  pay  that  debt  as  a  condition  precedent  to  entering 
the  appeal.     For  whose  ultimate  use,  whether  his  own  or 
that  of  his  adversary,  he  advances  the  money  is,  at  the  time, 
uncertain — an  uncertainty  which  is  to  be  cleared  up  by  the 
final  event  of  the  suit  in  the  appellate  court.   The  party  who 
shall  "'  discontinue,  fail,  or  be  cast "  in  the  latter  court,  must 
in  the  end  take  the  burden  of  all  the  costs.     Should  the  ap- 
pellant prove  to  be  that  party,  he  has  discharged  so  much  of 
his  own  proper  debt ;  should  his  adversary  prove  to  be  that 
party,  judgment  will  go  against  the  latter  for  the  whole 
costs  incurred  in  both  courts,  and  the  appellant's  advance,  as 
ultimately  appears,  having  been  made  for  his  use,  the  appel- 
lant will  be  reimbursed  out  of  the  proceeds  of  the  judgment, 
when  collected.    Generally,  in  a  justice  court  there  are  fees 
earned  by  the  constable,  as  well  as  by  the  justice  of  the 
peace.     Often  there  are  fees  due  to  witnesses.     When  an  ap- 
peal is  entered,  all  these  are  costs  to  be  collected.     There  is 
no  intimation  anywhere  in  the  law,  that  the  justice  is  to  with- 
hold the  constable's  fees,  or  the  witnesses'  fees,  or  that  he  is 
to  forbear  spending  his  own  fees  until  after  the  appeal  is  de. 
tennined.     It  is  not  only  his  right,  but  we  suppose  it  to  be  his 
duty  to  distribute  the  money  among  those  to  whom  it  right- 
fully belongs,  retaining  his  own  share,  and  paying  to  his  con- 
stable, and  to  any  other  persons  interested,  their  shares  re- 
spectively.    He  does  not  become  a  party  to  the  case  in  the 
appellate  court,  and  is  not  heard  there  in  opposition  to  a 
different  judgment  from  that  which  he  has  rendered,  and  un- 
der which  his  claim  for  costs,  now  paid  off,  arose.     If  the 
law  expected  him  to  be  affected  by  the  result  in  the  appel- 
late court,  it  would  most  probably  open  that  court  to  him, 
and  allow  him  the  usual  privileges  of  a  party  at  interest. 
Moreover,  though  a  wholly  different  judgment  from  that 
rendered  by  the  justice  of  the  peace,  be  rendered  on  the  trial 
of  the  appeal,  the  latter  is  no  reversal  of  the  former,  in  any 
proper  legal  sense.     To  reverse  a  judgment,  the  judgment 
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itself  must  be  judged,  and  not  the  action  merely ;  a  question 
must  be  raised  between  the  judgment  and  the  law.  9  Oa.j 
293.  But  on  appeal,  it  is  the  action  that  is  examined,  and 
not  the  judgment.  "  An  appeal  to  the  superior  court  is  a 
de  novo  investigation.  It  brings  np  the  whole  record  from 
the  court  below,  and  all  competent  evidence  is  admissible  on 
the  trial  tliereof ,  whether  adduced  on  a  former  trial  or  not ; 
either  party  is  entitled  to  be  heard  on  the  whole  merits  of 
the  case."  Code,  §3627.  It  is  quite  obvious  that,  with  such 
latitude  as  to  evidence,  the  judgment  appealed  from  and  a 
directly  opposite  judgment  in  the  appellate  court,  might 
both  be  free  from  error — each  of  them  might  be  absolutely 
correct  on  the  facts  submitted,  and  the  law  applicable  thereto. 
For  two  reasons,  therefore,  to-wit :  first,  that  the  justice  of  the 
peace  is  not  a  party,  and  second,  that  there  is  no  reversal  of 
his  judgment,  no  matter  how  the  appeal  results,  the  rule  that 
money  paid  on  a  judgment  which  is  afterwards  reversed  (14 
Oa.j  89,)  furnishes  no  ground  for  obliging  him  to  refund 
costs  which  he  rightfully  collected  when  the  appeal  was  en- 
tered. Certiorari  is  a  very  diflferent  proceeding,  but  even 
in  that,  unless  prosecuted  with  direct  reference  to  error  in 
awarding  or  exacting  costs,  as  in  53  Oa,y  675,  it  is  not  certain 
that  the  magistrate  would  have  to  make  restitution. 

Cited  in  the  argument:  53  Ga.^  supra;  1  Bish.  Cr.  Pro., 
§§1036,  1033 ;  Code,  §§3266,  3961,  3948,  5090,  246,  par.  4, 
3675. 

Judgment  reversed.  S 


Mayob  and  Council  of  the  Crrr  of  Maoon  et  al,  vs.  Huff. 

1.  H.  was  mayor  of  Macon  and  ex-offleio  preaident  of  council.  Whilst  in 
office  he  contracted  with  cooncil  to  lease  the  city  park  for  five  years; 
and  for  an  annual  sum  paid  him  to  fence,  drain  and  keep  the  same 
in  repair  for  that  period : 

Etld^  that  as  it  was  his  official  duty  as  mayor  to  see  to  it  that  as 
contractor  he  discharged  the  duties  of  this  executory  and  continuous 
contract  for  five  years,  public  policy  forbids  that  he  take  a  contract 
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which  it  is  his  official  business  to  see  faithfully  performed,  and  that 
therefore  the  contract  is  illegal 

2.  Although  a  mayor  and  council,  of  which  he  is  not  a  member, 
might  ratify  such  a  contract,  inasmuch  as  such  mayor  and  council 
could  legally  have  contracted  with  him  ab  initio,  no  act  of  the  city 
through  a  council  of  which  he  was  the  official  head  can  operate  as 
such  ratification,  and  inasmuch  as  he  is  still  at  the  head  of  the  gov- 
ernment  of  the  city,  no  act  yet  done  or  left  undone  can,  by  deed  or 
acquiescence,  have  the  effect  of  legalizing  the  contract. 

3.  Equity,  however,  'requires  every  litigant  who  seeks  her  aid  to 
do  equity ;  and  inasmuch  as  the  defendant  has  expended  large  sums 
of  money  in  fencing,  levying,  draining  and  ornamenting  the  park, 
of  which  the  city  has  received  the  benefit,  equity  will  not  inter- 
pose in  behalf  of  the  complainant  to  annul  and  set  aside  the  con- 
tract, though  thus  illegal,  unless  the  complainant  shall  first  do 
equity,  and  to  do  equity  the  city  must  pay  the  defendant  the  money 
80  expended  and  interest  thereon,  and  thus  restore  him,  as  far  as 
practicable,  to  his  statu  quo,  in  the  absence  of  actual  fraud  on  his 
part. 

4.  Whilst  these  are  the  leading  principles  which  will  control  the 
adjudication  of  this  case  on  the  final  hearing  on  the  merits,  yet  the 
chancellor  need  not,  by  interlocutory  decree  or  order,  grant  an  in- 
junction or  appoint  a  receiver  until  the  hearing,  where  the  facts  set 
up  and  proven  by  answer  and  affidavits  to  his  satisfaction,  show 
that  neither  are  necessary  to  secure  the  ultimate  rights  of  the  com- 
plainant— the  proof  being  that  the  park  is  well  kept  and  open  to  the 
use  and  enjoyment  of  the  people  of  the  city,  and  that  the  money 
already  expended  by  the  defendant  is  in  excess  even  of  the  estimate 
of  the  city  of  the  value  of  the  rents  of  the  park. 

5.  Inasmuch  as  the  bonds  required  by  the  chancellor  are  of  com- 
pamtively  insignificant  amounts  and  seem  to  hurt  neither  party,  his 
discretion  has  not  been  abused  in  the  judgment  rendered  as  a  whole, 
and  the  same  is  hereby  affirmed. 

Municipal  corporations.  Officers.  Contracts.  Equity. 
Injunction  and  receiver.  Before  Judge  Grice.  Bibb 
County.    At  Chambers.     January  19th,  1878. 

The  following,  taken  in  connection  with  the  opinion,  suf- 
ficiently reports  this  case  : 

Complainants,  in  addition  to  the  averments  as  to  the  main 
issue,  alleged  that  HuflE  had,  without  authority,  made  and 
signed  officially  a  note  to  the  City  Bank  for  $2303.00,  on 
which  the  city  had  been  sued  ;  that  the  city  was  not  prop- 
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erly  liable  therefor,  but  if  judgment  should  be  recovered 
against  it,  the  amount  would  prove  a  total  lose,  as  HuiS  was 
insolvent.  There  was  a  prayer  that  if  anything  should  be 
found  due  by  the  city  to  Huff,  whether  on  account  of  his 
salary  or  otherwise,  it  be  first  applied  to  the  payment  of  the 
claim  of  the  City  Bank. 

•  Defendant,  after  denying  complainants'  allegations  in  re- 
gard to  the  note  held  by  the  City  Bank,  and  alleging  that  it 
was  given  in  lieu  of  another  note  indorsed  by  him  as  mayor, 
which  had  been  discounted  at  the  bank  and  the  proceeds 
used  for  the  benefit  of  the  city,  and  denying  any  danger  of 
loss  on  the  part  of  the  city  both  because  the  suit  could  be 
successfully  defended  and  because  if  otherwise,  he  was  able 
to  answer  to  the  city  for  the  amount  of  loss,  tendered  a 
bond  for  that  purpose. 

The  chancellor  refused  the  injunction  and  appointment 
of  receiver  prayed  for  in  the  bill,  but  accepted  the  bond 
tendered  by  defendant  for  $4000.00.  He  also  ordered  that 
if  complainants  should  except,  the  original  restraining  order 
should  remain  of  force  until  a  decision  by  the  supreme 
court,  upon  complainant's  filing  a  bond  for  $2000.00  paya- 
ble to  defendant  for  damages  and  costs. 

Whittle  &  WnmLE  ;  R  F.  Lyon  ;  Nisbets  &  Pieroe  ; 
G.  W.  GusTiN,  for  plaintiffs  in  error. 

Bacon  &  Ktttherfobd  ;  Lanieb  &  Anderson,  for  defend- 
ant. 

Jackson,  Judge. 

Whilst  Wm.  A.  Huff  was  mayor  of  the  city  of  Macon 
and  ^-officio  president  of  council,  he  leased  the  city  park 
for  five  years,  paying  in  advance  so  much  per  annum  there- 
for, and  agreed  to  erect  certain  levies,  build  and  repair 
fences,  grade  and  gravel  walks,  and  to  put  and  keep  the 
park  in  repair,  and  to  cut  and  furnish  wood  to  the  poor  from 
what  is  called  the  new  park,  for  the  sum  of  three  thousand 
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dollar8  per  annnnm  for  the  term  of  five  years.  There  were 
two  contracts  made  at  diflferent  times  and  in  respect  to  dif- 
ferent but  adjoining  tracts  of  land,  known  as  the  park  and 
the  new  park.  These  contracts  were  made  in  1875  and 
1876,  and  the  same  principles  of  law  will  cover  both.  In 
the  fall  of  1876,  in  December  perhaps,  Huff  was  re-elected 
mayor,  but  a  new  council  was  then  elected,  and  a  majority 
of  the  aldermen,  eight  out  of  twelve,  (which  was  the  whole 
number),  brought  a  bill  against  Huff  to  annul  and  set  aside 
the  contracts,  and  until  the  hearing  to  appoint  a  receiver  to 
take  charge  of  the  park,  and  to  grant  an  injunction  restrain- 
ing Huff  from  interfering  therein,  and  collecting  rents 
therefor,  etc.,  etc.  The  chancellor  refused  to  appoint  a  re- 
ceiver or  to  grant  an  injunction  on  Huff's  giving  a  certain 
bond  which  he  had  offered  to  give,  and  he  also  required  the 
city  to  give  a  comparatively  small  bond  of  two  thousand 
dollars  ;  and  the  questions  are,  did  the  chancellor  err  in  re- 
fusing the  prayer  for  a  receiver  and  injunction  until  the 
hearing,  and  in  granting  the  order  which  he  did  grant  ? 

1.  The  first  question,  and  the  great  question  argued  be- 
fore us  with  great  research  and  ability  by  the  able  counsel 
on  both  sides,  is  this,  could  Huff,  whilst  mayor  of  Macon, 
and  ex-offido  president  of  council,  make  the  contracts  which 
are  set  out  in  the  record,  and  legally  bind  the  city  thereby  ? 

The  fundamental  principle  which  will  be  found  to  under- 
lie all  adjudications  made  in  this  state  on  similar  questions, 
and  which,  we  think,  has  not  been  upset  by  any  well  con- 
sidered case  anywhere,  is  that  no  officer  or  agent,  public  or 
private,  whose  duty  tt  is  to  supervise  a  contract  in  behalf  of 
his  employers  or  principal,  can  himself  undertake  to  do  that 
thing  which  his  office  or  agency  makes  it  his  duty  to  super- 
vise for  others,  and  to  see  to  it  for  them  that  it  is  well  and 
faithfully  done.  The  reason  is  too  plain  and  palpable  for 
serious  dispute.  The  man  becomes  a  judge  in  his  own 
case.  He  agrees  to  perform  work  himself,  and  yet  is  to 
judge  whether  or  not  it  is  well  done.  So  tender  is  our  law 
of  bias  on  the  part  of  the  noblest  and  purest  in  behalf  of 
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self-interest,  that  no  judge  is  permitted  to  sit  in  a  cause  in 
which  he  has  any  interest.  If  a  relative  by  blood  or  mar- 
riage within  a  certain  degree,  is  interested,  he  cannot  sit 
and  determine  the  case.  The  same  principle  applies  to 
jurors  and  to  all  court*,  federal,  state,  or  municipal.  Ever 
since  the  Yazoo  fraud,  this  has  been  the  policy  of  this  state. 
In  1801  an  act  was  passed  "  that  no  judge  or  justice  of  any 
court,  no  ordinary,  justice  of  the  peace,  nor  presiding  oiR- 
cer  of  any  jnferior  court  or  commission,  can  sit  in  any  cause 
or  proceeding  in  which  he  is  pecuniarily  interested,  or  rela 
ted  to  either  party  within  the  fourth  degree  of  consan- 
guinity or  affinity,  nor  in  which  he  has  been  of  counsel." 
See  Code,  §205.  Cobb's  Digest,  460.  Therefore,  in  the 
mayor's  court  of  the  city  of  Macon,  Mr.  Huff  could  not  sit 
in  a  cause  between  himself  and  the  humblest  citizen  of  the 
city,  involving  the  slightest  breach  of  propriety  or  the  small- 
est amount  of  money.  Yet  the  eflfect  of  these  contracts  is 
to  make  him  every  day  the  judge  in  his  own  case.  He  has 
contracted  for  money  to  do  certain  work  for*  the  city,  and 
as  mayor  of  the  city  and  its  chief  executive  officer,  it  is  his 
official  duty  to  see  that  this  work  is  well  done.  He  con- 
tracts to  cut  and  haul  wood  to  the  poor,  to  fence  and  keep 
in  repair  the  fencing  of  a  very  large  piece  of  ground,  in- 
volving .  heavy  and  continuous  expense,  to  levy  the  river 
or  drain  the  lagoons  and  keep  the  park  dry  as  far  as  practi- 
cable, to  gravel  the  walks  and  keep  them  in  order,  in  fine, 
to  keep  the  whole  park  in  perfect  order  for  the  term  of  five 
years.  BUs  administrative  and  executive  duties  as  mayor 
require  him  to  overlook  and  judge  of' the  extent  and  man- 
ner in  which,  as  contractor,  he  discharges  these  obligations. 
Can  he  do  it  disinterestedly  ?  Possibly  he  may  ;  but  the  law 
regarding  our  fallen  nature  as  all  weak,  and  pi-ofiting  by 
the  prayer  which  the  Son  of  God  prescribed  for  all  men, 
forbids  that  such  temptation  be  laid  in  the  path  of  any  man, 
however  exalted  his  office  or  pure  his  character.  How 
would  it  look  for  governor  Colquitt,  while  in  office,  to  lease 
for  himself  the  penitentiary  convicts,  or  the  state  road,  or 
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Macon  and  Brunswick  road,  when  it  is  his  official  duty  to 
see  to  it  that  the  lessees  carry  out  faithfully  their  contracts 
with  the  state  ?  It  will  be  observed  that  these  contracts  with 
Mr.  Huff  are  executory  and  continuous — ^that  the  contract 
is  not  executed  in  its  totality  on  his  part,  but  he  obligates 
himself  to  do  things  day  by  day  for  the  entire  term  of  his 
contract. 

It  matters  not  how  fair  the  contract  may  be ;  public  policy 
will  not  uphold  it.  This  principle  is  iterated  and  reiterated 
everywhere  in  the  books. 

Hence,  the  principle  decided  in  the  South  Carolina  case, 
in  9th  Richardson,  399,  Albright  ife  Pinchback  vs.  The  Town 
Council  of  Chester,  does  not  cover  this  case.  The  contract 
there  was  upheld,  though  made  by  the  intendant  with  the 
council  while  he  was  intendant ;  but  it  was  fully  executed — 
the  work  was  done,  and  the  suit  was  for  the  value  thereof. 
Certainly  there  ought  to  have  been  a  recovery  on  a  qua/a- 
turn  meruit^  if  the  contract  was  set  aside.  The  work  was 
done,  and  done  according  to  contract,  and  it  does  not  appear 
that  the  intendant  was  to  be  the  judge  of  how  it  was  done. 
Perhaps  he  was,  as,  being  the  executive  officer  of  the  town, 
it  was  in  the  line  of  his  duty  to  supervise  the  streets.  If, 
however,  it  were  necessary  to  collide  directly  with  that  case, 
great  as  is  the  respect  entertained  for  the  distinguished  and 
learned  judges  who  then  presided  there,  we  should  be  forced 
on  principle,  and  the  policy  of  this  state  drawn  from  the 
current  of  its  legislation  from  the  date  of  its  independence 
to  this  day,  to  differ  with  that  court  in  that  case.  Judge 
O'Keal  simply  said,  "1  agree  to  the  principle  laid  down  by 
my  late  friend,  chancellor  David  Johnson,  in  the  Railroad 
Company  vs.  Cleghorn  et  al.^  Speer's  Eq.,  562 ;  there  is  noth- 
ing in  law  or  equity  which  forbids  a  member,  or  even  a 
director,  of  a  corporation  from  contracting  with  it ;  and, 
like  any  other  individual,  he  has  a  right  to  prescribe  his  own 
terms,  which  the  corporation  are  at  liberty  to  accept  or  re- 
ject, and,  when  the  contract  is  concluded^  he  stands  in  the  same 
relation  to  the  other  creditors  of  the  corporation  as  any  other 


Digitized  by 


Google 


JANUARY  TERM,  1878.  227 

MayoTf  etc.f  of  Macon  et  al,  at.  Hull. 

individual  would  under  the  same  circumstances."  That  is 
the  whole  decision,  except  the  addition,  that  "the  jury  have 
decided  that  the  work  was  done  according  to  contract." 

On  turning  to  the  case  referred  to — 1  Speer's  Eq.  R.,  545 — 
it  will  be  apparent  that  the  case  did  not  cover  the  case  in  9 
Richardson,  nor  does  it  touch,  as  we  think,  the  case  made 
here  by  these  contracts.  That  case  simply  involved  the  in- 
dorsement of  paper  by  certain  persons  who  were  alleged  to 
be  directors  of  a  private  corporation,  and  the  question 
whether  the  chief  executive  officer  of  a  municipal  corpora- 
tion, whose  duty  it  was  to  see  to  the  enforcement  of  a  con- 
tract made  with  the  municipal  corporation,  to  bo  executed 
or  performed  in  the  future,  was  in  no  way  involved. 

The  case  in  9  Richardson  is  the  only  one  directly  in  point 
which  has  been  cited,  and  then  the  contract  had  been  per- 
formed and  the  suit  was  for  money  after  service  rendered ; 
nor  does  it  seem  to  have  been  thoroughly  considered,  espe- 
cially in  the  view  taken  by  this  court  of  this  continuous 
contract.  It  will  be  seen,  too,  that  the  case  in  9  Richardson 
was  the  case  of  a  partnership,  of  which  the  intendant  was 
a  member,  against  the  town.  Perhaps  that  fact  may  make 
some  difference— as  the  partner  may  have  made  the  con- 
tract, and  the  intendant's  skirts  have  been  clear. 

On  the  other  hand,  in  addition  to  the  codification  of 
the  act  of  1801,  our  own  Code,  section  364,  codifying 
the  act  of  1850,  declares  in  express  terms  that  no  sheriff  or 
other  ojficer  discharging  a  similar  dv/ty  shall  purchase  at 
his  own  sale.  That  sale  is  public,  known  to  all,  duly  adver- 
tised, yet  he  cannot  buy ;  if  he  had  to  lease  out  work  yet 
to  be  performed,  could  he  be  tlie  lessee,  or  could  any  oflScer 
discharging  a  similar  duty  ?  We  think  not.  The  reason 
for  prohibiting  the  mayor  from  making  such  contracts  as 
these  thus  appears  to  be  stronger  than  the  law  which  pro- 
hibits the  sheriff  from  purchasing  at  his  own  sale.  So  sec- 
tion 796,  codifying  the  act  of  1872,  expressly  prohibits  any 
municipal  officer  from  contracting  with  the  corporation  to 
do  work  for  pay  out  of  the  treasury ;  and  whilst  that  act 
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was  declared  by  this  court,  in  the  case  of  Ayeridgevs.  Social 
Ci/rcle^  unconstitational,  because  it  contained  two  subject 
matters,  yet  it  shows  the  spirit  of  our  legislation  and  the 
policy  of  our  legislators.  But  even  before  the  Code  or  the 
act  of  1850,  the  same  thing  in  principle  was  held  ;  indeed, 
this  court  went  further  and  held  that  a  sheriflf  or  other  pub- 
lic officer  could  not  even  act  as  the  agent  of  another  to  buy 
for  that  other  at  his  sale — 9  Oa,^  164 ;  and  in  the  elaborate 
opinion  of  Judge  Nisbet,  in  the  case  there  reported,  the  en- 
tire subject  is  discussed,  and  it  is  settled  so  far  as  sound 
reason  can  settle  any  point  of  law,  that  such  a  contract  as 
this  made  by  this  officer,  the  head  of  the  city  government 
with  that  government,  to  be  performed  by  himself  and 
overseen  for  the  city  by  himself,  cannot  be  upheld.  Indeed, 
a  sheriff  cannot,  if  a  party,  even  serve  process — 3344th  sec- 
tion of  the  Code — 29  Oa.^  197.  So,  too,  an  agent  cannot 
buy,  if  employed  to  sell,  or  sell,  if  employed  to  buy — Code, 
§2186 ;  nor  can  an  agent  make  a  profit  out  of  the  principal's 
property — Code,  §2187.  That  public  agents  fall  within 
these  sections,  appears  clear  from  section  2212,  which  ex- 
cepts that  class  of  agents  from  personal  liability  when  con- 
tracting for  the  public,  but  upon  the  principle,  "  incltisio 
tmiuSj  exdimo  alterivs.  applies  to  them  all  other  provis- 
ions applicable  to  all  agents  in  common.  So  a  trustee  can- 
not use  trust  funds  for  his  own  profit — Code,  §2332 ;  and  see 
12  Qa.,  534,  and  36  Qa.^  780,  to  these  points.  So  the  very 
first  section  of  the  first  article  of  the  constitution  of  1877 
declares  that  public  officers  are  tru%tees  and  servants  of  the 
people — Harris'  Supplement  to  the  Code,  99.  So  that  the 
current  of  Georgia  policy,  both  in  legislative  and  judicial 
channels,  runs  steadily  in  one  direction  and  to  one  point, 
that  no  man  who  is  agent  or  trustee  for  another,  whether  a 
private  or  public  agent  or  trustee,  shall  have  the  opportu- 
nity or  be  led  into  the  temptation  to  make  profit  out  of  the 
business  of  others  entrusted  to  his  care,  by  bargaining  with 
himself,  directly  or  indirectly,  in  respect  to  that  business. 
Such  is  the  spirit  and  policy  of  the  act  of  1801,  and  the 
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Babseqnent  legislation  of  the  state,  and  of  the  decision  in  9 
Ga.,  one  of  our  early  and  ablest  opinions  by  onr  first  court, 
Judge  Nisbet  delivering  it,  and  the  subsequent  decisions  in 
the  same  line. 

It  would  seem,  therefore,  to  be  unnecessary  to  fortify  our 
own  judicial  exposition  of  our  own  statutes  by  the  authority 
of  courts  foreign,  or  qiMsi  foreign,  to  us  upon  cases  and 
questions  similar  to  those  declared  and  ruled  by  our  own 
courts. 

If  need  be  for  other  reference,  however,  we  could  refer  on 
the  same  general  line  to  4  Howard,  553;  21  Wallace,  182, 616; 
Kerr  on  Fraud  and  Mistake,  160  ;  Wood  on  Master  and  Ser- 
vant, 213,  215;  1  White  and  Tudor,  Lead.  Cases  in  Equity,  72, 
115.  2  Johnson's  Chancery  R,  252;  3  American  Reports,  105; 
Zinn's  Leading  Cases  on  Trusts,  76,  being  a  great  case  be- 
fore the  House  of  Lords,  where  the  chancellor.  Lord  Cran- 
worth,  delivered  his  opinion  for  reversal,  and  ex-chancellor, 
Lord  Brougham  concurred,  both  opinions  being  in  point  on 
this  question,  it  being  held  that  a  director  of  a  railroad  com- 
pany could  not  contract  with  the  company ;  25  Wisconsin, 
551,  where  it  was  held  that  a  school  commissioner  could 
not  contract  with  the  other  commissioners  to  build  the 
school-house.  See  also.  Garrison  vs.  City  of  Chicago,  Law 
and  Equity  Reports,  pamph.,  August  1877,  p.  166.  1  Perry 
on  Trusts,  59,  194,  194,  206,  207,  209,  210.  Smith  vs. 
City  of  Albany,  61  N.  Y.,  444.  Indeed  the  books  abound 
in  the  general  principle — sometimes  and  under  some  cir- 
cumstances annulling  absolutely  the  contract — at  others  and 
under  other  circumstances  on  terms ;  but  we  rest  the  case 
confidently  upon  the  great  fundamental  principle  that  the 
mayor  is  paid  to  superintend  all  this  work  done  for  the 
city — that  he  is  her  administrative  and  executive  officer,  to 
see  that  the  work  is  well  done — that  it  is  wholly  unreasona- 
ble, and  against  all  public  policy,  therefore,  that  he  be  per- 
mitted to  make  a  contract  to  do  what  his  oflScial  duty  makes 
him  superintend  and  oversee,  and  holds  him  responsible  for. 
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Code  of  Macon,  section  83.  In  respect  to  contracts  about 
the  purchase  of  lots  for  homes  or  things  of  that  sort,  tliis  case, 
it  will  be  seen,  is  put  on  a  different  basis ;  and  of  course  is 
wholly  unlike  the  contract  for  the  mayor's  salary. 

2.  But  it  is  urged  that  the  contract  has  been  ratified,  and 
that  even  if  originally  illegal,  it  is  now  good.  Ratified 
how  ?  by  whose  authority  ?  The  mayor  has  been  the  head 
of  the  city  government  ever  since  the  contract  was  made, 
and  if  it  could  not  be  made  with  him  whilst  he  was  the 
head  of  the  government  and  part  of  the  council,  having  the 
right  to  give  the  casting  vote,  it  is  difiScult  to  see  how  and 
by  what  competent  authority  it  has  been  ratified.  If  a  clean 
mayor  and  council,  of  which  Mr.  HuflE  was  not  a  member, 
should  do  any  act  or  omit  to  do  any  act,  by  which,  either 
by  their  conduct  or  acquiesence,  this  contract  was  ratified, 
we  are  of  the  opinion  that  it  could  be  ratified  ;  because  as 
such  council  and  mayor  could  originally  make  a  legal  con- 
tract with  Mr.  Huff,  he  not  being  the  head  thereof,  there 
is  no  reason  why  it  should  not  ratify  an  old  one.  It  would 
be  just  the  same  in  effect  as  if  they  had  made  a  new  one 
when  they  ratified  the  old. 

But  as  the  supposed  ratification  could  have  been  made, 
and  the  acts  which  it  is  argued  amount  to  it  were  done  by 
the  same  council  which  originally  did  the  illegal  thing,  and 
by  another  council  down  with  the  same  complaint,  Mr.  Huff 
still  being  similarly  related  to  both,  no  act  or  omission  to  act 
on  their  part  can  so  operate  as  to  make  this  contract  legal  by 
ratification.  It  is  true  that  Mr.  Huff  has  been  elected  mayor 
since  the  making  of  these  contracts,  and  since  they  were  oro- 
bably  generally  known,  but  certainly  unless  the  question  was 
by  competent  authority,  derived  from  an  act  of  the  legisla- 
ture or  the  charter,  submitted  to  vote,  the  only  lawful  mode 
in  which  the  corporation  can  act,  either  to  make  or  ratify  a 
contract,  is  through  the  mayor  and  council,  and  it  would  be 
folly  to  hold  that  a  contract,  illegal  because  made  by  one  who 
was  mayor  when  it  was  made  with  the  council  of  which  he  was 
head,  could  be  ratified  by  a  council  of  which  he  was  still  the 
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head.  We  hold,  therefore,  that  no  act  or  conduct  on  the 
part  of  the  city,  through  its  authorized  agents,  has  in  law 
operated  to  ratify  and  legalize  this  originally  illegal  contract. 
3.  But,  nevertheless,  it  is  a  universal  principle  of  equity 
that  whosoever  enters  her  courts  as  a  suitor  must  cleanse  him- 
self at  the  threshold,  and  that  she  will  administer  relief  to  no 
complainant  who  fails  or  refuses  to  do  equity  himself. 

Before,  therefore,  this  complainant  can  have  any  relief 
in  equity,  it  must  do  equity  itself.  Certainly  it  luust  do  so 
where  the  chancellor  is  satisfied  that  there  is  no  actual  or 
intentional  fraud  on  the  part  of  the  defendant,  and  that 
public  policy  alone  demands  that  the  law  be  enforced  and 
the  contract  be  rescinded  or  annulled.  This  seems  to  have 
been  the  idea  of  Lord  Brougham  in  the  Aberdeen  Railway 
Company  vs.  Blaikie  Bros.,  Zinn's  Lead.  Cases  on  Trusts, 
76 — where  the  case  of  the  York  Building  Company  vs,  Mac- 
Kenzie  is  cited,  and  w^ere  even  ornamental  improvements 
were  required  to  be  paid  for,  though  the  sale  was  annulled. 
That  case  is  a  very  strong  authority  to  invalidate  these  con- 
tracts at  bar  as  illegal ;  but  it  seems,  also,  from  the  opinion 
of  Lord  Brougham  before  the  house  of  lords,  where  the 
case  was  determined,  to  be  an  authority  for  paying  Mr.  Huflf 
back  what  he  has  expended,  with  interest  thereon,  in  the 
absence  of  fraud  on  his  part.  That  case,  too,  disposes  of  all 
that  has  been  urged  about  the  custom  of  former  members  of 
council  to  buy  and  deal  with  the  city  of  Macon,  of  whom  a 
long  list,  running  back  many  years,  is  given  in  the  record ; 
but  no  case,  so  far  as  we  see,  of  the  mayor  taking  a  contract 
to  do  work  which  his  official  duty  required  hi7n  to  super- 
vise. 

Certainly,  however,  it  is  right  and  equitable  that  Mr.  Huflf 
should  be  paid  by  the  city  that  which  he  has  spent,  and  of 
which  the  city  will  reap  the  benefit.  It  would  be  grossly 
unjust  to  hold  otherwise,  and,  when  this  case  is  tried,  this 
equitable  principle  will  be  applied  to  it.  On  this  point,  see 
1  Lead.  Cases  in  Eq.,  217,  et  seq. ;  1  Perry  on  Trusts,  195, 
etseq.;    29  Beavan,  353;   30  Beavan,  235.    We  mean,  of 
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course,  where  the  expenditures  were  made  for  the  advantage 
and  improvement  and  ornamentation  of  the  property  of  the 
city,  and  properly,  not  recklessly,  made. 

4.  But  the  question  so  far  as  the  case  now  before  us  is  to 
be  now  decided  is  this :  did  the  chancellor  err  in  refusing 
to  enjoin  Huff,  or  in  refusing  to  appoint  a  receiver.  It 
was  his  duty,  undoubtedly,  to  protect  the  city,  if  it  were 
ultimately  in  danger  of  loss,  by  injunction ;  but  the  answer, 
and  there  is  evidence  to  support  it,  sets  up  that  Huff  has 
expended  large  sums  of  money  on  the  park,  making  sub- 
stantial and  valuable  improvements  thereto,  and  ornament- 
ing the  same — that  these  sums  amount  to  many  thousand 
dollars — that  the  park  never  has  been  kept  better — scarcely 
as  well  as  at  this  time — that  it  is  open  to  all  the  citizens  for 
the  great  purpose  of  recreation,  for  which  it  was  designed — 
and  we  cannot  see,  if  these  things  be  so,  and  the  chancellor 
had  the  right  to  pass  upon  and  believe  them,  how  the  city 
has  been  hurt  or  is  likely  to  be  hurt.  It  certainly  owes 
Huff  money,  which  has  been  expended  upon  its  property, 
and  which  must  be  paid  before  equity  will  annul  the  con- 
tract— so  that  if  the  bargain  made  with  Huff  was  a  bad  one 
for  the  city,  and  it  could  have  made  money,  or  could  now 
receive  a  net  income  from  the  park,  it  is  in  no  danger  of 
ultimate  loss  so  far  as  we  can  see. 

At  all  events,  everybody  has  access  to  the  park,  and  there 
is  no  use  for  a  receiver  in  that  view ;  its  rents,  even  if  it 
could  make  anything  clear,  can  hardly  overgo  what,  ex  cequo 
et bonij  it  owes  defendant  for  work  and  labor,  of  which  it 
has  and  will  have  the  benefit,  and  there  is  no  necessity  for 
a  receiver  for  that  purpose,  of  collecting  them  if  any  could 
be  made ;  and  for  the  same  reason,  there  seems  no  neces- 
sity for  a  temporary  injunction. 

At  all  events,  we  are  quite  sure  that  the  chancellor  has 
not  abused  his  discretion  in  declining  to  grant  the  inter- 
locutory order  for  receiver  and  injunction,  especially  as  the 
complainant  has  not  offered  to  do  full  equity,  and  has 
actually  repaid  defendant  nothing. 
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5.  The  chancellor  required  the  city  to  give  a  bond  of 
two  thousand  dollars,  and  Huflf  of  four  thousand,  to  secure 
a  note  which  was  brought  somewhat  curiously  into  the 
controversy  ;  but  as  nobody  seems  badly  hurt  by  these  com- 
paratively small  bonds,  and  as  the  defendant  offered,  him- 
self, to  give  that  exacted  of  him,  we  uphold  the  judgment 
as  a  whole,  and  remit  all  parties  to  regular  trial  on  the 
principles  hereinbefore  laid  down. 

Judgment  affirmed. 


Thb  Lowbll  Machine  Shop  vs.  The  Atlanta  Cotton  Fao- 
TOBY  Company. 

1.  A  chaDcellor  has  no  power,  in  vacation,  to  decree  specific  perform- 
ance. 

2.  An  injunction  to  restrain  one  from  refusing  performance  is,  in  effect, 
a  decree  for  specific  performances. 

3.  Directions  to  chancellor  for  moulding  order  to  protect  parties  till 
final  hearing. 

Equity.  Contracts.  Specific  performance.  Jurisdiction. 
Injunction.  Practice  in  the  Superior  Court.  Before 
Judge  HiLLYEB.  Fulton  Coimty.  At  Chambers.  Febru- 
ary 2,  1878. 

Reported  in  the  decision. 

MoCay  &  Tbippe,  for  plaintiff  in  error. 

HoPEiNS  &  Glenn  ;  K.  J.  Hammond,  for  defendant. 

Wakneb,  Chief  Justice. 

Complainant  filed  a  bill  in  which  it  charges  that  on  the 
22d  of  August,  1876,  the  parties  entered  into  an  agreement, 
by  which  the  complainant  agreed  to  furnish  to  the  defendant 
certain  machinery,  as  set  forth  in  a  schedule  attached  to  the 
contract,  for  manufacturing  cotton,  and  the  defendant  agreed, 
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on  the  delivery  of  the  machinery,  to  make  its  notes  for  the 
price,  to- wit :  about  one  hundred  and  fourteen  thousand  dol- 
lars, payable  one-tenth  on  the  15th  January,  1876,  and  five 
per  cent,  of  the  whole  payable  15th  of  every  month  thereaf- 
ter until,  and  inclusive  of,  15th  July,  1877,  in  all  nineteen 
notes,  with  interest  from  the  date  of  the  bills  of  lading.  It 
was  stipulated  in  the  agreement,  that  notwithstanding  the 
giving  of  the  notes,  the  title  to  the  machinery  should  remain 
in  the  Lowell  Machine  shop  until  all  the  notes  were  paid.  It 
was  further  stipulated,  that  on  failure  to  pay  any  or  all  of 
said  notes,  the  complainant  should  have  the  right  to  enter 
the  premises  of  the  defendant,  and  take  possession  of  and  re- 
move said  machinery  without  legal  process. 

The  bill  then  charges  that  on  the  1st  of  January,  1877, 
the  parties  entered  into  a  second  agreement,  referring  in 
terms  to  the  agreement  of  August  22d,  1876,  and  describing 
it.  The  second  agreement  then  set  forth  that  all  the  ma- 
chinery had  been  delivered,  and,  in  addition,  under  the  same 
terms,  other  machinery  (set  forth  in  a  schedule),  amounting 
in  all  to,  with  the  first  lot,  about  one  hundred  and  nineteen 
thousand  dollars;  that  the  notes  provided  for  in  the  first 
agreement  had  been  made  and  delivered,  and  that  the  prop- 
erty included  [in  the  second  agreement,  should  be  held  on 
the  same  terms  as  provided  in  the  first  agreement,  with  the 
same  rights  as  to  it,  in  the  complainant,  as  was  stipulated  in 
the  first  agreement,  as  to  the  property  described  in  the  first 
agreement.  The  agreements  provided  that  the  defendant 
should  keep  the  property  insured  for  the  benefit  of  the  com- 
plainant. The  agreements  provided  that  the  defendant 
should  have  the  right  to  use  the  machinery  until  demanded, 
after  the  thon-payment  of  any  of  the  notes. 

The  bill  alleged  that  when  the  first  note  became  due,  it 
was  not  paid,  but  protested  ;  that  the  complainant  sent  out 
an  agent  to  look  after  the  matter,  and  defendant  then  recog- 
nized complainant's  right  to  remove,  and  then  agreed  and 
pledged  that  if  the  complainant  would  not  exercise  its  right 
to  demand  and  remove  the  machinery,  the  defendant  would 
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not  vse  it,  but  take  good  care  of  it  until  it  paid  all  that  was 
due ;  that  complainant,  trusting  to  this  pledge,  did  not  re- 
move the  machinery,  but  left  it  in  charge  of  defendant ;  that 
as  the  other  notes  fell  due  they  were  not  paid,  but  protested  ; 
that  complainant,  still  trusting  to  the  promise  of  defendant, 
and  hoping  it  would  succeed  in  raising  the  money  to  pay, 
still  refrained  from  making  the  demand  as  stipulated  in  the 
contract ;  that,  subsequently,  the  parties  entered  into  another 
agreement,  of  date  16th  November,  1877,  by  which  it 
was  arranged  that  if  defendant  would,  on  the  25th  of  January, 
1878,  pay  to  the  complainant  the  first  two  notes,  with  interest 
and  protest  fees  on  all  the  notes  then  due,  and  pay  off  all  the 
mortgages  and  liens  on  its  property,  and  other  debts  it  owed, 
the  complainant  would  give  time  on  its  debt,  give  up  the 
other  seventeen  notes,  take  new  ones  due  at  different  dates, 
ranging  from  date  up  to  July,  1884,  and  the  defendant 
should  give  the  complainant  a  mortgage  on  its  real  estate  and 
machinery  other  than  complainant's  for  the  security  of  the 
last  nine  notes ;  that  this  third  agreement  stipulated  that  the 
complainant  should  have  the  same  right  as  to  taking  pos- 
session, etc.,  on  the  failure  to  pay  any  or  all  of  the  new  notes, 
and  the  defendant  took  the  same  duties  and  obligations  as  to 
insurance,  etc. ;  that  this  third  agreement  stipulated  that  the 
defendant  would  not  use  the  machinery  until  it  had  fully  per- 
formed  it  by  paying  the  mortgages,  the  liens  and  other  debts, 
paying  the  complainant  the  first  two  notes,  and  giving  the 
mortgage,  as  stipulated ;  and  that  if  defendant  failed  to  per- 
form this  last  agreement,  then  the  rights  of  the  parties  sliould 
stand  as  though  it  had  not  been  made,  and  the  agreement  be 
void. 

The  bill  charged  that  on  the  25th  of  January,  the  com- 
plainant was  here,  ready  and  willing  to  perform,  on  its  part, 
and  so  informed  defendant,  and  that  defendant  failed  and 
refused  to  perform,  on  its  part,  and  that  it  so  informed  com- 
plainant's agent.  The  bill  charges  that  the  matured  notes 
were  about  |84,000,  and  that  on  the  28th  day  of  January, 
1878,  the  defendant  started  the  mill,  and  commenced  using 
15 


Digitized  by 


Google 


236  SUPREME  COURT  OF  GEORGIA. 

The  Lowell  Machine  Bhop  vi.  The  Atlanta  Cotton  Factory  Co. 

the  machinery  or  Bome  part  of  it ;  that  on  the  next  day  com- 
plainant, by  its  agent,  demanded  the  possession ;  that  de- 
fendant refused  to  deliver  it;  that  complainant  then  de- 
manded permission  to  enter  and  take  possession  and  remove 
it ;  that  defendant  refused  this ;  that  complainant's  agent 
then  said  he  stood  ready  to  give  up  defendant's  notes  on 
defendant  permitting  him  to  take  the  machinery;  that 
defendant,  by  its  president,  still  refused  to  deliver,  or  per- 
mit complainant  to  take  said  machinery;  that  defendant 
kept  its  mill  locked,  and  refused  to  permit  complainant's 
agent  to  enter  at  all ;  that  complainant's  agent  tried  to  get  in, 
and  failed ;  that  he  then  asked  permission  to  see  the  machinery, 
and  that  defendant  refused  that ;  that  the  machinery  is  of 
such  a  character  that  its  market  value  will  be  impaired  to 
the  extent  of  from  33  to  50  per  cent,  by  the  use  of  it  even 
for  a  short  time ;  that  its  relation  to  the  other  machinery  is 
such  that  it  will  take  several  days  to  get  cotton  to  it.  The 
bill  charged  that  the  defendant  is  insolvent.  The  bill  prayed 
an  injunction  against  the  defendant's  using  the  machinery, 
the  appointment  of  a  receiver,  and  general  relief.  The  judge 
granted  a  restraining  order.  At  the  hearing,  the  bill  was 
amended,  charging  that  the  market  price  of  the  machinery 
had  depreciated  10  per  cent,  since  August  22, 1876 ;  that  its 
use  for  eight  months  would  deteriorate  it  so  that  it  would 
not  pay  the  debt  by  a  large  amount,  and  prayed  an  account 
for  the  damages.  The  prayer  of  the  bill  was  also  amended 
so  as  to  pray  that  tfie  defendant  might  be  enjoined  from 
refusing  to  permit  the  complainant  to  enter  mi  the  premises 
and  take  possession  of  the  tnachinery  am,d  remove  it. 

The  answer  admits  the  first  two  agreements,  but  denies  that 
any  agreement  was  ever  made,  or  any  assurance  ever  given, 
that  the  defendant  would  not  use  the  machinery,  as 
charged,  although  the  conclusion  of  the  answer  intimates 
that  the  president  only  means  by  this,  that  no  assurance  was 
made  in  his  time.  It  also  denied  that  the  third  written 
agreement  had  ever  been  an  agreement,  though  it  admitted 
defendant  had  executed  it  and  transmitted  it  to  complain- 


Digitized  by 


Google 


JANUARY  TERM,  1878.  237 

The  Lowell  Machine  Shop  vs.  The  Atlanta  Cotton  Factory  Co. 

ant,  but  said  that  it  had  no  notice  from  complainant  that  it 
had  accepted  it,  and  that  it,  the  defendant,  had  therefore 
taken  no  steps  to  prepare  for  its  performance.  It  admitted  the 
refusal  and  faihire  to  pay  on  the  25th,  or  do  the  other  things 
stipulated.  It  admitted  that  the  mill  had  been  run,  and  part 
of  complainant's  machinery  nsed,  but  said  that  it  was  not 
injured  bj  its  use — saying  nothing,  however,  as  to  the  effect 
'of  the  use  on  its  market  value.  The  answer  also  admitted 
the  demand  by  complainant's  agent,  and  the  defendant's  re- 
fusal, as  stated  in  the  bill.  The  answer  also  denies  the 
insolvency. 

Annexed  to  the  answer  was  an  affidavit  of Harris,  to 

the  effect  that  a  portion  of  the  machinery  of  complainant  had 
been  used  ;  that  he  was  superintendent ;  that  complainant's 
agent  had,  in  January,  1878,  told  him  that  if  defendant  would 
pay  all  its  debts  to  other  people  it  could  snap  its  fingers  at 
complainant.  Harris  also  says  that,  at  the  end  of  a  year,  the 
machinery  would  be  injured  10  per  cent. 

The  complainant  read  the  affidavit  of  Geo.  W.  Adair,  to 
the  effect  that  shortly  after  the  first  note  became  due,  and 
was  not  paid,  complainant's  agent  came  to  see  about  the 
matter,  and  that  he,  Adair,  was  president  at  the  time,  and 
he  assured  him  if  he  would  not  move  the  machinery,  the 
defendant  would  take  care  of  it ;  that  he  recognized  his 
nght  to  take  it,  but  hoped  he  would  not  do  so,  but  give 
them  a  chance,  so  that  they  might  raise  the  money  in  some 
way. 

Complainant  read  the  affidavits  of  J.  W.  English,  A.  Mur- 
phy,,E.  E.  Rawson,  directors  at  the  time,  to  the  same  effect, 
Mr.  Murphy  and  Mr.  English  stating  that  this  assurance  was 
that  the  machinery  should  not  be  used  until  all  due  when 
used  was  paid,  or  complainant's  consent  obtained ;  and  that 
the  utmost  good  faith  would  be  observed;  Mr.  Rawson 
stating  the  same,  and  Mr.  English  and  Mr.  Murphy  stating 
that,  to  the  best  of  their  memory,  the  assurance  was  given 
to  complainant's  agent  at  a  meeting  of  the  board,  or  execu- 
tive committee,  at  which  such  agent  was  present. 
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Complainant  read  aflSdavits  of  Mr.  W.  R.  Phillips,  Mr. 
R.  H.  Richards,  and  Mr.  G.  W.  Parrot,  to  the  effect  that 
the  running  of  factory  machinery  for  making  goods,  even  for 
a  sliort  time,  would  injure  its  market  value ;  Mr.  Parrot  said 
20  per  cent ,  Mr.  Richards,  something  like  20  per  cent.,  and 
Mr.  Phillips,  from  15  to  20.  These  aflSdavits  showed  that 
they  had  been  engaged  in  cotton  manufacturing,  and  under- 
stood the  subject.  Mr.  Parrot  also  stated  that  cotton-manu- 
facturing machinery  had  depreciated  in  the  market  in  the 
last  eighteen  months  10  to  15  per  cent. 

Complainant  read  aflSdavit  of  Geo.  W.  Bedlow,  to  the  ef- 
fect that  after  the  first  note  became  due,  he,  as  agent  of  the 
complainant,  came  to  Atlanta,  and  that  he  was  assured  by 
Mr.  Adair,  then  president,  and  by  other  parties,  three  of  the 
directors,  whom   he   now  remembers,  that   if  complainant 
would  not  exercise  its  right  to  take  possession,  the  company 
would  not  use  the  machinery  until  it  paid  all  that  would  be 
due,  or  get  the  consent  of  complainant.     Also  the  aflSdavits 
of  H.  K.  McCay  and  R.  P.  Trippe,  to  the  effect  that  the 
agreement  dated  November  15th,  1877,  was  not,  in  fact,  for- 
mally executed  by  defendant  until  about  the  9th  of  Decem- 
ber, 1877,  and  that  they  then  informed  Mr.  Kimball  that  the 
complainant  would  agree  to  it.    Mr.  McCay  also  stated  that 
on  the  21st  or  22d  of  January,  he  informed  Judge  Hopkins, 
the  defendant's  (then)  attorney,  that  the  agreement  was  here, 
signed  by  the  complainant ;  that  its  agent  was  ready  to  ac- 
cept the  money,  and  do  as  the  agreement  provided. 
Complainant  read  extracts  from  defendant's  minutes : 
1st.  An  order,  dated  26th  January,  1878,  reciting  that  the 
president  had  been  instructed  to  get  the  mill  ready  to  run  ; 
that  he  had  reported  it  ready,  and,  thereupon,  the  board  or- 
dered him  to  start. 

2d.  A  minute,  dated  14th  November,  1877,  reciting  that 

the  president  had  presented  the  form  of  an  agreement  with 

the  Lowell  Machine  Shop,  and  then  ordered  that  the  oflScers 

ej^ecute  it. 

3d.  A  report  of  the  president  of  defendant  to  the  direc- 
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tors,  stating  the  amount  of  its  debt  to  complainant,  and  the 
amount  and  maturity  of  the  notes ;  that  he  had  a  personal 
consultation  with  complainant ;  that  he  had  offered  complain- 
ant the  following  proposition.  .  .  This  proposition  was 
accepted.  The  report  then  goes  on  to  say  that  complainant 
had  acted  very  liberally,  etc.,  etc.,  and  that  the  arrangement 
he  had  made  was  very  advantageous  to  defendant. 

Complainant  also  read  extracts  from  minutes,  showing 
that,  in  August  last,  the  president  had  pawned  some  of  the 
machinery  to  secure  $400,  and  that  the  directors  had  ordered 
him  to  sell  it  and  pay  the  $400.  Also,  extracts  showing 
that  the  machinery  had  been  run,  though  no  cotton  in  it, 
before  the  25th  January,  1878.  Also,  extracts  showing  an 
order  to  start  on  the  2Gth  January,  1878. 

The  defendant  read  extracts  fron^  minutes,  to-wit :  copy 
of  letter  from  G.  W,  Bedlow,  without  date,  saying  that  the 
complainant  could  not  consent  that  the  proposition  of  Mr. 
luman  should  be  accepted,  as  by  that  it  would  be  put  off  a 
year,  and  only  get  something  then  if  the  profits  were  $40,- 
000,  and  the  machinery  be  damaged  50  per  cent. 

Appended  to  defendant's  answer  were  some  letters  of  Mr. 
Burke,  treasurer  of  the  complainant,  two  dated  in  October, 
insisting  that  defendant's  true  plan  was  to  pay  all  its  Atlanta 
debts,  and  insisting  on  its  paying  all  liens  and  mortgages 
and  all  debts  except  complainant's,  and  other  letters  from 
Mr.  Burke,  dated  in  December,  1877,  and  one  in  January, 
1878,  using  language  in  reference  to  the  agreement  of  No- 
vember, 15,  1877,  such  as  "proposed  agreement,"  "contem- 
plated agreement." 

The  court,  after  argument,  refused  the  injunction  restrain- 
ing the  defendant  from  interfering  with  the  complainant, 
entering  the  premises  and  moving  away  the  machinery.  He 
did  enjoin  the  defendant  from  using  the  machinery,  but  re- 
quired complainant  to  give  a  bond,  with  security  of  $50,000, 
in  15  days,  or  the  injunction  should  fall ;  and  ordered,  fur- 
ther, that  if  the  defendant  did  at  any  time  give  bond  with 
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security  of  one-third  of  the  value  of  the  property,  to  answer 
all  damages  in  case  the  machinery  was  wrongfully  used,  the 
injunction  should  ipso  facto  be  dissolved,  without  any  order 
of  the  judge. 

Complainant  excepts  to  so  much  of  the  judgment  as  re- 
fuses the  injunction  asked  for  prohibiting  the  defendant  from 
hindering  the  complainant's  entering  and  moving  the  prop- 
erty, and  to  the  oMer  requiring  a  bond  from  complainant, 
and  to  the  order  allowing  the  injunction  to  be  dissolved  on 
defendant's  giving  bond  as  stated. 

At  the  hearing  before  the  judge,  counsel  said  they  would 
not  press  for  the  appointment  of  a  receiver. 

1.  The  object  of  the  complainant's  bill  is  to  obtain  a  spe- 
cific performance  of  the  contract  set  forth  therein  on  the 
part  of  the  defendant,  in  accordance  with  its  covenant  and 
agreement;  and  the  question  is  whether,  by  the  existing 
law  of  this  state,  a  judge  of  the  superior  court,  acting  as 
chancellor,  can,  out  of  term  time  and  in  vacation,  grant  the 
relief  prayed  for?  The  249th  section  of  the  Code  declares 
that  the  judges  of  the  superior  court  cannot  exercise  any 
power  out  of  term  time  except  the  authority  is  expressly 
granted.  We  know  of  no  law  which  authorizes  a  judge  of 
the  superior  court,  acting  as  a  chancellor,  to  make  a  decree 
in  vacation  for  a  specific  performance  of  a  contract,  however 
plain  and  undisputed  the  same  may  be,  and  know  of  no  de- 
cision or  precedent  in  this  state  to  that  effect.  The  judge 
acting  as  chancellor,  has  authority  to  grant  injunctions  in 
vacation  to  prevent  injury  and  injustice  from  being  done, 
until  the  cause  can  be  heard  on  its  merits  at  the  regular  term 
of  the  court  to  which  it  is  niade  returnable. 

2.  It  was  insisted  on  the  argument  here,  that  the  com- 
plainant did  not  ask  for  any  decree  for  a  specific  performance 
of  the  contract,  but  only  asked  for  an  order  enjoining  the 
defendant  from  refusing  to  permit  the  complainant  to  enter 
its  premises  and  take  possession  of  the  machinery  and  to  re- 
move it.    The  complainant  was  not  entitled  to  that  order 
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(which,  for  all  practical  purposes,  would  have  been  a  specific 
performance  of  the  contract)  until  it  had  been  shown,  upon 
the  final  hearing  of  the  cause,  that  there  had  been  a  breach 
of  that  contract,  and  that  the  complainant  was  equitably 
entitled,  in  view  of  the  facts  of  the  case,  to  have  it  specifi- 
cally performed  by  the  defendant.  It  may  be  true  that,  from 
the  complainant's  view  of  its  own  case,  the  contract  should 
be  ordered  to  be  specifically  performed,  on  motion  before  the 
judge  acting  as  chancellor,  in  vacation  ;  but  the  defendant 
is  entitled  to  be  heard  upon  that  question  at  a  regular  term 
of  the  court  as  provided  by  law,  before  any  such  order  or 
decree  shall  be  made,  inasmuch  as  the  defendant  may  then 
show,  if  it  can  do  so,  the  contract  to  be  unfair,  or  unjust,  or 
against  good  conscience,  as  a  reason  why  it  should  not  be 
specifically  performed.    Code,  §3190. 

3.  In  the  meantime,  it  is  the  duty  of  the  chancellor  to  see 
to  it  that  the  rights  of  the  parties  are  protected,  and  espe- 
cially is  it  the  duty  of  this  court,  in  the  exercise  of  its  revisory 
powers,  to  ox)mpel  parties  to  perform  their  contracts  in  good 
faith  according  to  the  well-establiehed  principles  of  equity 
in  all  cases  like  the  one  now  before  us,  and,  to  that  end,  we 
affirm  the  judgment  of  the  chancellor  in  granting  the  injunc- 
tion restraining  the  defendant  from  using  the  complainant's 
machinery  in  its  factory,  but  reverse  the  terms  and  condi- 
tions on  which  that  injunction  was  granted,  and,  in  view  of 
the  facts  disclosed  in  the  record,  the  chancellor  is  directed  to 
grant  the  following  order  in  the  case,  instead  of  the  one 
heretofore  granted  by  him,  without  the  condition  of  requir- 
ing bond  and  security  of  the  complainant,  to-wit :  "  Let  the 
writ  of  injunction  issue  in  the  penalty  of  fifty  thousand  dol- 
lars, restraining  the  defendant,  its  ofiicers  and  agents,  from 
using  the  complainant's  machinery  in  its  factory,  as  set  forth 
in  the  complainant's  bill,  until  the  further  order  of  the  court. 
But  in  the  event  the  defendant  shall  enter  into  bond,  with 
good  and  solvent  security,  to  be  approved  by  the  chancel- 
lor, in  an  amount  equal  to  the  sum  of  the  purchase  money 
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agreed  to  be  paid  by  the  defendant  for  the  machinery,  in- 
cluding the  amount  of  the  lawful  interest  due  thereon, 
conditioned  to  pay  to  the  complainant  the  eventual  condem- 
nation money  that  may  be  decreed  against  it  on  the  final 
hearing  of  the  cause,  then  said  injunction  to  be  dissolved." 
Let  the  judgment  below  be  affirmed,  with  directions  as 
herein  indicated. 


Ozment  vs.  Anglin. 

1.  Where,  after  a  voluntary  partition  by  tenants  in  common,  one  of 
them  sues  a  stranger,  in  ejectment,  for  a  small  parcel  of  land  which 
he  claims  to  be  a  part  of  the  subdivision  which  came  to  him  in  sev- 
eralty by  the  partition,  and  a  material  question  in  the  case  is  the  pre- 
cise location  of  an  ancient  boundary,  evidence  is  admissible  for  the 
defendant,  that,  many  years  ago,  one  of  the  then  co-tenants,  when 
upon  the  land,  and  offering  his  interest  for  sale,  pointed  out  to  the 
witness  how  the  dividing  line  ran,  in  doing  which  he  indicated  the 
line  now  contended  for  by  the  defendant  as  the  true  boundary.  The 
plaintiff  havine:  derived  his  title  in  part  from  his  former  co-tenant, 
is,  to  some  extent,  affected  by  admissions  as  to  boundary,  which  the 
latter  made  while  the  co-tenancy  existed. 

2.  Where  the  land  in  dispute  was  under  fence,  in  cultivation,  and  con- 
tiguous to  the  dwelling  house  of  a  person  who  went  into  possession 
in  1837,  and  continued  in  possession  up  to  December,  1872,  when  she 
sold  and  conveyed  to  the  present  defendant,  by  whom  possession  was 
held  until  ejectment  was  brought  in  1875,  and  where  no  disclaimer 
of  title,  so  far  as  appears,  occurred  prior  to  the  season  for  renting 
land  in  1872,  the  strong  and  decided  probability  is,  that  a  conversa- 
tion then  had,  in  which  a  person  applying  to  rent  for  the  year,  un- 
derstood a  disclaimer  to  be  made,  was  misunderstood;  and  evi- 
dence of  such  disclaimer  having  been  adduced  by  the  plaintiff  at  the 
trial  of  the  ejectment,  when  the  person  to  whom  it  was  imputed,  an 
aged  female,  was  absent  from  the  court,  and  residing  in  a  different 
county,  and  her  affidavit  having  been  procured  after  the  trial,  and 
pre>sented  as  a  part  of  the  motion  for  new  trial,  from  which  it  clearly 
appears  that  she  was  in  fact  misunderstood,  a  new  trial,  in  view  of 
the  whole  case,  ought  to  be  granted. 
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Evidence.  Partition.  Title.  Privies.  New  trial.  Be- 
fore Judge  Rice.     Jackson  Superior  Court.     August  Term, 

1877. 

Report  unnecessary. 

S.  P.  Thurmond  ;  Barrow  Bros.,  for  plaintiff  in  error. 
Cobb,  Erwin  &  Cobb  ;  Emory  Speer,  for  defendant. 
Bleckley,  Judge. 

1.  The  plaintiff  in  ejectment  held  his  estate  in  severalty 
as  the  result  of  a  voluntary  partition  made  between  himself 
and  his  co-tenant.  The  latter  had,  before  the  partition,  and, 
therefore,  while  interested  in  the  premises,  pointed  out  the 
boundary  line  separating  the  land  which  was  the  subject  of 
the  co-terancy  from  the  tract  now  claimed  by  the  defendant 
in  ejectment.  That  line,  as  then  pointed  out,  would  leave 
the  disputed  slip  on  the  defendant's  tract,  and  thus  the  pres- 
ent action  would  fail  if  the  line  indicated  was  the  true  one. 
The  co-tenant,  by  reason  of  the  voluntary  partition,  has  been 
succeeded  in  his  ownership  of  an  undivided  share  by  the 
plaintiff.  The  two  are  thus  in  privity,  and  the  admissions  of 
the  former  may  affect  the  latter.  The  declaration  as  to  the 
location  of  the  boundary  was  an  admission,  and  ought  to 
have  been  received  in  evidence.  The  court  erred  in  exclud- 
ing it. 

2.  The  chances  are  a  thousand  to  one  that  Mrs.  Venable 
was  misunderstood  when  the  witness  thought  she  disclaimed 
title  in  hereelf  and  admitted  it  in  Anglin.  We  will  not  say 
that  this  ground  in  the  motion  for  new  trial  would  be  good 
by  itself,  but  in  view  of  the  whole  case,  a  new  trial  should 
have  been  granted.  If  justice  was  done  before,  it  can  be 
done  again ;  if  it  was  not  done  before,  it  may  be  done  now. 

Judgment  reversed. 
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McLendon,  sheriff,  vs,  McGlaun  et  al. 

1.  A  judgment  of  the  superior  court  on  an  order  to  the  sheriff  to  de- 
posit money  in  a  bank,  excepted  to  and  brought  to  this  court,  «ad 
writ  of  error  dismissed  for  irregularity,  is  affirmed,  and  becomes  rei 
adjvdicata,  and  cannot  again  be  excepted  to. 

2.  Where  the  answer  of  the  sheriff  does  not  state  the  amount  of  money 
he  has  paid,  and  where  the  answer  refers  to  judgments  of  the  court 
in  the  record,  and  is  not  verified  by  the  record  referred  to,  this  court 
will  not  interfere  with  tte  attachment  of  the  sheriff  by  the  superior 
court  for  contempt 

JRea  adjudicata.  Practice  in  the  Superior  Court.  Before 
Judge  Claek.  Webster  Superior  Court.  March  Term, 
1877. 

Reported  in  the  opinion. 

D.  B.  Harrell  &  Son,  for  plaintiff  in  error. 

GuERRY  <fe  Son  ;  W.  A.  Hawkins,  for  defendants. 

Jackson,  Judge. 

The  sheriff  had  on  hand  three  hundred  and  eighty  dollars, 
which  he  was  ordered  by  the  judgment  of  the  superior  court 
to  deposit  on  interest  in  the  Bank  of  Americus ;  he  did  not 
do  so,  and  was  attached  for  contempt ;  from  that  judgment 
he  appealed  to  this  court ;  and  the  question  is,  was  he  in  con- 
tempt of  that  court  ? 

He  says  he  was  not  for  two  reasons,  first,  because  the  or- 
der to  deposit  the  money  was  illegal ;  secondly,  because  his 
answer  shows  that  he  was  not  in  contempt.  That  answer 
appears  in  the  record,  and  states  that  he  brought  the  judg- 
ment requiring  him  to  make  the  deposit  to  this  court,  that 
his  writ  of  error  was  dismissed  for  informality,  and  thereby 
the  judgment  was  affirmed ;  that  before  the  remittitur  was 
made  the  judgment  of  the  superior  court,  a  judgment,  at  the 
term  when  it  was  so  made  the  judgment  of  that  court,  was 
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fiflally  rendered  ordering  him  to  pay  ont  the  money  to  cer- 
tain fi.  fas. — that  this  last  judgment  was  excepted  to  and 
brought  to  this  court — that  it  was  affirmed  and  filed  in  the 
clerk's  office  on  the  16th  of  February,  1877,  and  on  the  same 
day  he  paid  the  money  to  certain  fi,fa%,^  and  in  his  answer 
he  names  the^./Jw.  upon  which  he  paid  it,  but  does  not  give 
the  amount  paid  to  each,  leaving  it  blank — he  does  not  ex- 
hibit the  judgments  of  the  court  iu  his  answer  on  which  he 
relies,  but  refers  to  them  in  the  record,  and  thus  makes  them 
part  of  his  answer. 

On  turning  to  the  record  to  see  the  verification  of  the  an- 
swer, we  find  no  r&mitiiiwr  at  all  from  this  court  to  the  supe- 
rior court,  and  no  date  to  the  judgments  rendered  by  that 
court — at  least  none  to  the  judgment  which  directed  the 
sheriff  to  pay  out  the  money  to  certain  fi,  fcts. — so  that  the 
answer  is  not  verified  by  that  judgment,  and  if  it  had  been 
exhibited  to  the  answer  it  would  not  have  shown  its  correct- 
ness. 

So,  too,  in  turning  to  the  record  to  see  what  sums  he  did 
pay  as  the  receipts  on  the^./lw.  show — the  fi.fas.  named  in 
his  answer — it  appears  that  he  paid  out  $304.40  instead  of 
$380.00,  to-wit :  to  Dougan  $149.14,  to  Cato  $95.60,  to  Lamb 
&  Drain  $27.14,  and  to  Boon  $32.52,  the  parties  to  whom 
he  says  in  his  answer  he  paid  the  money,  and  the  only  fi,  fas. 
to  which  there  are  receipts  in  the  record. 

1.  The  sheriff  makes  two  points  here :  First,  that  the  or- 
der which  directed  him  to  deposit  the  fund  was  illegal,  be- 
cause the  court  had  no  legal  power  to  have  the  sheriff  of 
Webster  county  to  deposit  money  at  interest  in  a  bank  at 
Americus,  in  a  different  county.  If  this  were  an  open  ques- 
tion in  this  case,  we  would  so  hold  the  order  as  illegal ;  but 
it  is  res  adjudicoM  so  far  as  this  case  is  concerned.  It  was 
held  to  be  legal  by  the  superior  court  of  Webster  county ; 
that  judgment  was  appealed  from  to  this  court  by  writ  of 
error ;  the  writ  was  dismissed  for  irregularity ;  and  the  judg- 
ment below  was  affirmed.  It  is  wholly  immaterial  for  what 
reason  or  in  what  way  it  was  affirmed.    It  stands  affirmed 
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in  law,  and  the  judgment  of  the  superior  court  so  aflSrmed 
is  the  law  of  this  case. 

2.  The  second  point  is  that  the  answer  excuses  him  from 
the  contempt.  If  it  could  stand  alone,  it  would  not,  because 
it  does  not  show  a  cent  of  money  that  he  paid  out,  but  every- 
thing is  left  blank.  If  we  turn  to  the  record  to  see  what  he 
did  pay  out,  it  is  not,  by  seventy-five  or  eighty  dollars,  the 
sum  found  in  his  hands,  and  ordered  to  be  deposited  by  at 
least  three  orders  or  judgments  of  the  court. 

Nor  is  his  answer  to  the  rule  any  better  sustained  by  the 
record  in  regard  to  the  judgments  of  the  superior  court  and 
the  remittitur  from  this  court  to  that.  Not  a  remittitur  ap- 
pears, and  it  does  not  appear  when  the  final  order,  or  order 
which  the  answer  terms  ^nal,  was  rendered.  Strictly,  these 
judgments  and  remittiturs  shoxild  have  been  exhibited  to  the 
answer ;  but  conceding  that  they  may  be  referred  to  as  in 
the  record  in  prior  parts  of  this  case,  they  do  not  sustain  the 
answer. 

When  a  plaintiff  in  error  brings  to  this  court  a  judgment 
of  the  superior  court,  and  asks  a  reversal  thereof,  he  must 
show  by  the  bill  of  exceptions  and  record  wherein  the  court 
below  has  erred.  This  bill  of  exceptions  and  record  do  not 
show  the  error ;  but,  on  the  contrary,  the  answer  itself,  with 
its  assertions  of  blank  payments  of  money,  and  its  want  of 
verification  by  the  record  to  which  it  refers,  is  evidence 
enough  of  contempt  to  authorize  the  attachment. 

Judgment  aflSrmed. 


Shaw  vs.  The  State. 

1.  Where  the  husband  was  on  trial  for  the  homicide  of  his  wife,  evi- 
dence that  the  state  of  feeling  between  them  was  bad  was  admissit)le, 
especially  where  it  tended  to  corroborate  a  witness  sought  to  be  im- 
peached. 

2.  Declarations  by  a  husband  that  he  had  beaten  his  wife,  and  thought 
he  had  the  right  to  do  so,  though  made  about  four  years  before  the 
homicide,  were  admissible  to  show  the  probability  of  his  committing 
the  crime,  it  having  been  done  partly  by  beating. 
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8.  Where  there  was  direct  evidence  of  defendant's  guilt,  even  though 
the  witness  who  gave  it  was  ignorant  and  weak-minded,  and  admit- 
ted to  having  previously  made  contradictory  statements  under  the 
influence  of  fear,  the  court  did  not  err  in  charging  the  jury  that  a  re- 
commendation to  mercy  would  be  of  no  avail. 

4  The  verdict  is  supported  by  the  evidence. 

Blecklbt,  Judge,  dis&ented. 

Criminal  law.  Evidence.  Charge  of  Court.  Witness. 
Before  Judge  Bartlett.  Baldwin  Superior  Court.  Au- 
gust Term,  1877. 

Eeported  in  the  opinions. 

DuBiGNON  &  WnrrFiELD ;  J.  W.  Lindsby,  for  plaintiff  in 
error 

R.  N.  Ely,  attorney  general ;  J.  W.  Preston,  solicitor  gen- 
eral ;  Jackson  &  Lumpkin,  for  the  state. 

/ 
/Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder  and 
charged  with  having  killed  his  wife  in  the  county  of  Bald- 
win./On  the  trial  of  the  case,  the  jury,  under  the  evidence 
and  charge  of  the  court,  found  the  defendant  guilty.  A  mo- 
tion was  made  for  a  new  trial  on  the  several  gr(»unds  therein 
set  forth,  which  was  overruled  by  the  court,  and  the  defend- 
ant excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  de- 
ceased was  found  dead  at  the  defendant's  house  on  the  morn- 
ing of  the  30th  of  April,  1877,  shot  in  the  head  with  a  pis- 
tol ball,  had  several  gashes  on  the  left  side  of  her  head,  and 
one  of  her  arms  was  broken,  there  was  a  pine  knot  there 
with  blood  on  it.  Defendant  said  his  little  child  about  four 
years  old  told  him  that  two  negroes  had  killed  his  wife,  and 
requested  the  witness,  Dr.  Harris,  to  examine  her  person  to 
see  if  it  had  been  violated,  which  it  had  not,  said  his  pistol 
had  been  stolen  from  the  house.    Mrs.  Moore,  mother  of  de- 
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ceased,  testified  that  defendant  and  deceased  were  at  her 
house  the  evening  before  her  death  and  were  quarreh'ng,  and 
she  saw  that  defendant  was  mad,  and  witness  was  feeling 
uneasy  about  her  daughter  when  she  saw  the  defendant  com- 
ing to  her  house  the  next  morning  with  his  child  in  his  apms, 
when  witness  ran  to  him  and  asked  what  is  the  matter.  *  He 
replied :  "  Somebody  has  been  there  and  killed  Daisy,  that 
he  heard  a  lumbering  at  the  house,  and  when  he  got  there 
found  the  child  standing  by  its  mother,  and  asked  witness 
what  he  must  do,  must  he  send  for  the  dogs  to  run  the  ne- 
groes." Witness  told  him  to  go  back  to  the  house.  Witness 
saw  fresh  scratches  on  defendant's  face  and  inouth  as  soon  as 
she  saw  him,  seemed  to  have  been  done  by  finger  nails,  there 
were  spots  of  blood  on  defendant's  face,  and  there  was  blood 
on  the  child.  The  evening  before  the  defendant  had  on  a 
white  sliirt.  The  state  of  feeling  between  defendant  and 
deceased  was  never  very  good.  Mrs.  Freeny  testified  that 
she  was  at  the  house  of  defendant  after  deceased  was  killed, 
saw  a  white  shirt  lying  on  the  bed  there,  "with  blood  on  the 
sleev§s,  did  not  know  whose  shirt  it  was.  Anderson,  a  jus- 
tice of  the  peace,  testified  that  in  1873  defendant  said  he  had 
beaten  his  wife,  and  thought  he  had  a  right  to  beat  her.  But 
ler,  a. witness  for  the  state,  testified  that  he  was  living  with 
defendant  when  his  wife  died,  did  not  see  her  killed,  but 
heard  her  hollering.  Defendant  was  in  the  lot  currying  off 
his  mule,  and  told  witness  to  get  the  gear  and  put  it  on  the 
mule,  which  he  did,  and  went  to  plowing,  could  see  the 
house  plain  from  where  he  was  plowing,  could  see  anybody 
in  the  door.  Witness  heard  the  pistol  fire,  stopped  his  mule 
and  looked  down  towards  the  house,  saw  defendant  when  he 
went  out  of  the  house  through  the  horse-lot,  was  going  pretty 
pert  and  came  to  the  new  ground  where  witness  was,  told 
him  he  had  killed  his  damned  wife,  and  if  he  said  anything 
about  it  he  might  look  out ;  told  witness  to  put  up  the  mule, 
and  go  for  Mr.  Moore,  which  he  did  ;  defendant  did  not  re- 
main long,  don't  know  where  he  went  then.  Witness  heard 
Daisy  holler,  "  Mike  have  mercy  on  me  and  don't  kill  me 
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this  time ; "  that  was  not  long  before  the  pistol  fired.  When 
witness  went  to  the  house  found  deceased  lying  on  the 
ground  ne^r  the  door-steps,  saw  no  other  man,  white  or  black, 
about  the  house  but  the  defendant.     Witness  left  defendant 
at  the  house  when  he  went  to  the  field,  he  was  then  qusClrel- 
ing-with  deceased,  but  witness  does  not  know  what  it  was 
about.    Witness  kept  it  a  secret  about  defendant's  killing  his 
wife,  did  saj  on  the  committal  trial  that  the  pistol  fired  in 
the  direction  of  defendant's  house  while  defendant  was  cut- 
ting logs  in  the  new-ground ;  witness  said  so  because  he  was 
scared  into  it,  and  moved  away  because  he  was  afraid  to  stay 
in  that  neighborhood.    Witness  left  defendant  at  the  house, 
and  he  did  not  go  to  cutting  in  the  new  ground,    McComb 
testified  that  it  was  about  180  steps  from  the  house  to  where 
the  plow  was  in  the  field  where  the  witness,  Butler,  was 
plowing.    Could  see  a  person  in  the  door  of  the  house.    Ed- 
wards testified  that  it  was  143  steps  from  the  house  to  the  plow. 
Went  to  where  it  was  said  defendant  was  cutting,  saw  no 
wood  cut  there.  •  Bonner  and  Bagby  testified  that  they  were 
acquainted  with  the  general  character  of  the  withess,  Butler, 
and  from  their  knowledge  of  it  would  believe  him  on  his 
oath  in  a  court  of  justice.    There  was  no  attempt  to  impeach 
the  general  character  of  Butler  for  truth  and  veracity  by  any 
witness,  but  ooly  from  his  contradictory  statements  before 
referred  to. 

In  view  of  the  previous  rulings  of  this  court,  and  the 
explanatory  notes  of  the  presiding  judge  annexed  to  the  bill 
of  exceptions,  there  are  but  four  grounds  of  error  to  be  con- 
sidered. First,  as  to  the  admission  of  the  evidence  of  Mrs. 
Moore  contained  in  the  record.  Second,  as  to  the  admission 
of  the  evidence  of  Anderson  as  hereinbefore  set  forth.  Third, 
because  the  court  charged  the  jury  ''  that  if  they  believed 
from  the  evidence  that  the  defendant  was  guilty,  he  was 
guilty  of  murder,  and  no  recommendation  from  them  would 
be  regarded,  and  that  it  could  not  affect  the  judgment  of 
the  court,"  the  counsel  for  the  defendant  insisting  it  was  a 
proper  case  under  the  law  for  the  jury  to  recommend  that 
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the  defendant  be  imprisoned  for  life.     Fourth,  because  the 
verdict  was  contrary  to  law  and  the  evidence. 

1.  There  was  no  error  in  admitting  the  evidence  of  Mrs. 
Moore  and  that  part  of  it  which  was  specially  objected  to,  to- 
wit :  that  the  state  of  feeling  between  defendant  and  de- 
ceased was  never  good.  The  bad  feeling  that  existed  between 
the  defendant  and  his  wife  was  a  circumstance  going  to  cor- 
roborate the  testimony  of  Butler  that  they  were  quarreling 
when  he  left  the  house  that  morning  and  went  to  the  field. 
Persons,  especially  man  and  wife,  between  whom  a  bad  state 
of  feeling  existed,  that  is  to  say,  who  did  not  get  along  well 
together,  would  be  more  likely  to  be  quarreling  than  those 
between  whom  good  feeling  had  always  existed. 
.  2.  There  was  no  error  in  admitting  the  evidence  of  An- 
derson as  to  the  declaration  of  the  defendant  to  him  in  1873, 
that  he  had  beaten  his  wife,  and  thought  he  had  a  right  to  beat 
her.  Although  this  declaration  of  the  defendant,  made  in 
1873,  was  not  evidence  that  he  did  beat  his  wife  at  the  time 
of  her  death  in  1877,  still  it  was  a  circumstance  going  to 
show  that  he  was  capable  of  doing  that  thing,  and  would 
have  been  more  likely  to  have  beaten  her  with  that  light- 
wood  knot  found  there  with  blood  on  it,  than  a  man  who 
never  had  beaten  his  wife,  and  who  did  not  claim  the  right 
to  do  so.  The  theory  of  the  prosecution  for  the  state  was 
that  the  parties  were  quarrelilig,  that  defendant  beat  her  and 
broke  her  arm  with  the  lightwood  knot,  and  finally  shot  her 
-^ith  his  pistol,  and  that  it  was  when  he  drew  his  pistol  on 
her  that  she  exclaimed,  "  Mike  have  mercy  on  me  and  don't 
kill  me  this  time." 

3.  There  was'no  error  in  the  charge  of  the  court  as  to  the 
recommendation  of  the  jury,  in  view  of  the  evidence  in  the 
record.  If  the  evidence  of  Butler  is  to  be  believed,  then 
there  was  positive  and  direct  evidence  of  the  defendant's 
guilt,  and  he  was  not  convicted  soldy  on  circumstantial  evi- 
dence. It  is  true  that  Butler  appears  to  be  an  ignorant,  sim- 
ple, weak-minded  man,  and  made  contradictory  statements 
through  fear  of  the  defendant,  as  stated  by  him.     Two  wit- 
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nesses  who  were  acquainted  with  his  general  character,  swore 
that  they  would  believe  him  on  his  oath  in  a  court  of  justice, 
and  their  testimony  was  not  controverted.  A  jury  of  the 
vicinage  before  whom  he  testified  believed  him,  and  his  tes- 
timony was  corroborated  by  the  facts  testified  to  by  other 
witnesses.  Butler  was  a  competent  witness  to  testify  in  the 
case,  or  he  was  not.  No  objection  appears  to  have  been  made 
to  his  competency, hut  only  to  his  credibility;  the  jury  believed 
him,  and  that  being  so,  the  defendant  was  convicted  upon 
his  direct  testimony  that  the  defendant  said  he  had  killed  his 
damned  wife  when  he  came  to  him  in  the  field  where  he  was 
plowing.  The  4323  section  of  the  Code  declares  "  that  the 
punishment  of  murder  shall  be  death,  but  may  be  confine- 
ment in  the  penitentiary  for  life  in  the  following  cases :  By 
sentence  of  the  presiding  judge,  if  the  conviction  is  founded 
solely  on  circumstantial  testimony,  or  if  the  jury  trying  the 
traverse  shall  so  recommend.  In  the  former  case  it  is  dis- 
cretionary with  the  judge ;  in  the  latter  it  is  not."  The  in- 
terpretation given  to  this  section  of  the  Code  by  this  court, 
is  that  the  punishment  of  murder  when  the  defendant  is  con- 
victed of  that  oflPense  by  direct  testimony,  shall  be  death, 
and  unless  the  conviction  is  founded  solely  on  circumstantial 
testimony,  the  jury  have  no  legal  right  to  commute  the  pun- 
ishment for  that  ofEense  by  recommending  imprisonment  for 
life  in  the  penitentiary.  In  other  words,  when  the  defend- 
ant is  convicted  of  murder  by  direct  testimony,  the  jury  can- 
not commute  the  punishment  of  death  as  prescribed  by  the 
law  of  the  state,  by  any  recommendation  which  they  may 
make.  Mei^itt  vs.  The  State,  52  Ga.  Hep.,  82  /  Guilford 
m  The  State,  24  Ga.  Hep.,  322/  McGinnis  vs.  The  State, 
31  Ga.  Rep.,  263  ;  Long  vs.  The  State,  38  Ga.  Rep.,  492  ; 
Peterson  vs.  llie  State,  47  Ga.  Rep.,  529.  This  cannot  now 
be  considered  an  open  question  in  the  courts  of  this  state,  but 
if  it  was,  I  should  hold  that  the  general  assembly  never  in- 
tended by  the  words  of  the  section  of  the  Code  before  cited, 
that  the  offense  of  murder,  that  great  crime,  when  proved  to 
have  been  committed  by  direct  testimony,  should  be  pun- 
16 
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ished  otherwise  than  with  death.  The  exception  made  by 
the  statute  is  when  the  conviction  is  founded  solely  on  cir- 
cumstantial testimony.  If  it  was  intended  that  the  punish- 
ment of  murder  when  proved  by  direct  testimony  should 
depend  on  the  recommendation  of  the  jury,  why  did  not  the 
general  assembly  declare  that  the  punishment  of  murder  shall 
be  death,  unless  the  jury  trying  the  traverse  shall  otherwise 
recommend  ?  Why  have  said  anything  about  the  convic- 
tion being  founded  solely  on  circumstantial  testimony  ?  But 
the  general  assembly,  with  a  full  knowledge  of  the  interpre- 
tation which  had  been  given  to  the  4323d  section  of  the 
Code  by  this  court,  passed  the  act  of  25th  of  February,  1875, 
by  which  it  is  declared  that,  "  if  in  any  capital  case  of  homi- 
cide the  jury  shall  make  any  recommendation  where  notau« 
thorized  by  law  to  make  a  recommendation  of  imprisonment 
for  life,  the  verdict  shall  be  construed  as  if  made  without 
any  recommendation."  The  general  assembly  in  dealing 
with  the  question,  expressed  no  dissatisfaction  with  the  in- 
terpretation given  by  this  court  of  the  4323d  section  of  the 
Code,  but,  on  the  contrary,  by  implication  at  least,  approved 
it.     See  acts  of  1875,  page  106. 

4.  If  the  jury  believed  the  witnesses  for  the  state  (and 
that  was  a  question  for  them),  then  there  was  sufficient  evi- 
dence to  sustain  their  verdict,  and  it  was  not  contrary  to 
law.  There  was  no  error  in  overruling  the  defendant's  mo- 
tion for  a  new  trial  on  the  statement  of  facts  contained  in 
the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 

Jackson,  Judge,  concurring. 

The  court  is  agreed  in  this  case  upon  all  the  grounds  ta 
ken  in  the  motion  for  a  new  trial  except  that  in  respect  to 
the  power  of  the  jury  in  recommending  the  defendant  to 
mercy,  or  imprisonment  in  the  penitentiary  for  life,  in  lieu 
of  the  death  penalty. 

That  power  is  found  in  section  4323d  of  the  Code,  which 
is  in  these  words : 
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"  The  punishment  of  murder  shall  be  death,  but  may  be 
confinement  in  the  penitentiary  for  life  in  the  following 
cases :  By  sentence  of  the  presiding  judge,  if  the  conviction 
is  founded  solely  on  circumstantial  testimony,  or  if  the  jury 
trying  the  traverse  shall  so  recommend.  In  the  former  case, 
it  is  discretionary  with  the  judge ;  in  the  latter  it  is  not." 

The  act  of  1875  amends  the  section,  but  not  in  any  man- 
ner, I  think,  to  change  the  construction  of  it  as  regards  the 
point  now  under  consideration. 

If  the  section  were  open  for  construction  now  for  the  first 
time,  I  should  be  inclined  to  agree  in  the  view  of  it  taken 
by  Judge  Bleckley ;  but  it  has  been  twice — perhaps  of tener 
—deliberately  ruled  by  this  court  that  the  jury  have  the 
power  to  recommend  the  punishment  of  imprisonment  only 
in  cases  where  the  evidence  is  circumstantial.  See  Long  vs. 
The  State,  38  Ga.,  491 ;  Peterson  vs.  The  State,  47  Oa., 
524;  Meeks  vs.  The  Stale,  67  Oa.,  329;  Regular  vs.  The 
State,  58  Ga.,  264. 

The  case  of  Archer  vs.  The  State,  in  35  Oa.,  5,  arose  upon  a 
different  question ;  and  this  point  was  not  argued  before  the 
court  in  that  case. 

In  my  judgment,  it  is  of  more  practical  utility  to  have  the 
law  settled  and  let  it  remain  so  than  to  open  it  to  new  con- 
structions, however  obvious  such  constructions  may  appear, 
as  the  j>ersonel  of  the  court  may  change.  Sta/re  decisis  is 
conservatism  in  practice,  and  conservatism  is  the  preserva- 
tion of  that  wisdom  which  comes  from  the  experience  of  the 
past.  A  line  of  adjudication,  with  no  unbroken  link,  ought 
to  be  invincible ;  and  the  general  assembly  tried  to  make  it 
so.  Section  217  of  the  Code  is  in  these  words :  "A  decision 
concurred  in  by  three  judges  cannot  be  reversed  or  materi- 
ally changed,  except  by  a  full  bench,  and  then  after  argu- 
ment had,  in  which  the  decision,  by  permission  of  the  court, 
is  expressly  questioned  and  reviewed  ;  and  after  such  argu- 
ment the  court  in  its  decision  shall  state  distinctly  whether 
it  affirms,  reverses  or  changes  such  decision." 

The  decisions  on  this  statute  have  not  been  so  questioned 
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in  this  case,  and  argument  has  not  been  had  upon  them  in 
accordance  with  the  statute.  Having  been  made  by  three 
judges  of  this  court  concurring,  those  decisions  must,  there- 
fore, stand ;  and  the  statute,  as  construed  by  them,  is  law. 
The  chief  justice  adheres  to  the  interpretation  the  court  then 
put  upon  the  power  of  the  juries  in  murder  cases,  and  the 
other  members  of  the  present  bench  could  not,  if  we  would, 
overturn  the  settled  law. 

In  the  case  now  before  us,  however,  the  court  said  to  the 
jury,  in  substance,  that  he  would  not  regard  any  recommen- 
dation made  by  them,  as  he  regarded  the  case  to  be  one  in 
which  the  evidence  was  direct ;  and  the  question  arises,  who 
is  to  determine  the  point  whether  "  the  conviction  is  founded 
solely  on  circumstantial  testimony,"  the  presiding  judge  or 
the  jury  ? 

If  the  jury  failed  to  pass  upon  the  question,  of  course  the 
presiding  judge  must  determine  it,  if  he  desired,  in  his  dis- 
cretion, to  inflict  the  lighter  penalty,  McGinnis  vs.  The  State^ 
31  Oa.^  236-263 ;  but  in  the  event  that  the  jury  discarded 
the  direct  evidence  and  founded  the  conviction  solely  on  the 
circumstantial  testimony,  how  then  ? 

In  such  a  case,  it  would  seem  that  the  jury,  as  they  con- 
vict the  defendant,  ought  to  be  permitted,  without  interfer- 
ence by  the  court,  to  pass  upon  the  question,  and  to  recom- 
mend the  lighter  grade  of  punishment  if  they  wished  to  do 
so  •  but,  in  my  judgment,  the  question  does  not  practically 
arise  in  this  case,  for  the  reason  that  the  direct  evidence — 
the  confessions  of  the  defendant  {Mercer  vs.  The  State^  17 
Ga.j  171) — and  the  main  circumstantial  evidence — that  with- 
out which  no  conviction  was  possible — all  depended  upon 
the  credibility  of  the  same  witness.  Withdraw  the  testimony 
of  Butler,  and  nothing  of  evidence,  either  direct  or  circum- 
stantial, is  left  on  which  a  verdict  could  be  based.  I  have 
no  doubt,  therefore,  that  the  jury  believed  him,  and  they 
are  the  legal  judges  of  his  credibility ;  and  believing  him 
their  verdict  must  have  been  founded  upon  the  defendant's 
confessions  to  him  as  well  as  the  circumstances  detailed  by 
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him.  Hence  it  could  not  have  been  a  conviction  founded 
solely  on  circumstantial  evidence ;  and,  therefore,  the  i-emark 
of  the  judge  that  he  would  not  regard  a  recommendation  did 
not  hurt  the  defendant.  Its  effect  was  to  put  the  case  on  the 
pivot  on  which  it  turned — the  credibility  of  Butler — as  the 
jury  believed  or  disbelieved  him,  so  ought  the  verdict  to  be ; 
and  so  it  must  have  been.     See  31  Oa.y  236. 

I  have  read  with  much  deliberation  every  line  of  the  rec- 
ord in  this  case  with  the  view  to  concur,  if  my  own  judg- 
ment would  permit  me,  with  my  brother  Bleckley  in  the 
conclusion  he  has  reached  to  grant  to  defendant  a  new  trial ; 
but  I  find  nothing  in  the  case  which  has  enabled  me  to  do  so. 

The  witness  on  whose  testimony  the  state  rests  the  case  is 
a  very  weak  and  ignorant  man,  w}th  very  little  intelligence, 
natural  or  acquired,  and  his  credibility,  too,  was  assailed  by 
the  defense;  but  his  evidence  is  corroborated  by  circum- 
stances detailed  by  other  witnesses  sufficient  to  support  what 
he  narrates,  though  not,  of  themselves,  enough  to  convict 
upon  ;  and  he  is  sustained  as  a  man  of  veracity  by  several 
witnesses.  The  truth  is  that  a  fool  is  rarely  a  knave ;  and 
little  children  and  fools  are  apt  to  tell  the  truth,  because 
they  have  not  the  capacity  to  invent  a  lie ;  and  this  man's 
evidence  impresses  me,  as  it  did  the  jury,  that  he  told  the 
truth,  like  a  child. 

The  prisoner  made  no  statement — no  explanation — either 
on  trial  or  when  arrested,  or  first  charged  with  the  murder ; 
he  remained  as  dumb  as  the  wife  whose  voice  he  had  hushed 
forever,  probably  to  prevent  her  from  again  having  him  ar- 
rested for  another  assault  and  battery ;  upon  such  a  charge 
as  the  murder  of  his  own  wife,  an  innocent  man  would  have 
spoken  out ;  to  remain  silent  under  the  accusation  of  so  fohl 
a  deed,  when  he  had  the  right  to  speak,  was  almost  to  con- 
fess the  crime ;  love  for  the  lost,  and  indignation  against  his 
accusers,  would  have  so  filled  his  heart  that  its  abundance 
muet  have  overflowed  in  speech.  Whilst  we  have  held  that 
though  it  is  a  defendant's  right  to  explain  when  on  trial,  yet 
liis  silence  then  shall  not  be  construed  against  him,  yet  this 
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man  at  no  time  explained  his  conduct  in  respect  to  the  shirt 
— the  hat — the  hghtwood  knot — the  blood,  or  anything  else, 
nor  did  he  manifest  indignation  that  the  deed  was  done. 

This  court  agreeing  on  all  the  legal  questions  raised  ex- 
cept the  construction  of  the  statute  empowering  the  jury  to 
recommend  the  punishment  in  certain  contingencies  in  cases 
of  murder,  and  my  own  mind  being  satisfied  that,  in  this 
case,  under  the  facts  disclosed  in  this  record,  no  hurt  was 
done  to  the  defendant  upon  that  point  by  the  instructions  of 
the  judge  thereon,  and  being  satisfied,  moreover,  of  the  guilt 
of  the  defendant,  I  concur  in  the  judgment  aflSrming  that  of 
the  superior  court. 

Bleckley,  Judge,  dissenting. 

The  witness  who  gave  direct  testimony  against  the  pris- 
oner was  not  a  child  but  a  man.  Besides  contradicting  what 
he  had  swora  to  at  the  committing  trial,  he  testified  before 
the  jury  that  he  did  not  know  what  state  he  lived  in,  nor 
how  many  months  are  in  a  year,  nor  how  many  days  are  in 
a  week;  also,  that  he^could  not  count  ten, and  had  never 
tried.  Grant  that  it  is  a  correct  construction  of  the  Code, 
touching  the  punishment  of  murder,  that  the  jury  are  m  ith- 
out  power  to  recommend  imprisonment  for  life  except  where 
the  conviction  is  founded  solely  on  circumstantial  testimony, 
still,  where  some  of  the  evidence  is  direct,  and  some  of  it  cir- 
cumstantial, it  is  the  right  and  duty  of  the  jury,  in  making 
their  finding,  to  disregard  any  of  either  kind  which  they  be- 
lieve to  be  false  or  unreliable,  and  if  they,  in  fact,  found 
their  verdict  of  guilty  exclusively  upon  evidence  which  is 
circumstantial,  they  may  recommend  imprisonment  for  life, 
and  the  presiding  judge  will  be  bound  by  the  recommenda- 
tion in  pronouncing  sentence.  Where  there  is  some  testi- 
mony of  each  kind  before  the  jury,  and  the  part  that  is  di- 
rect has  obvious  infirmities  which  tend  to  nullify  or  impeach 
it,  the  jury  should  not  be  warned  from  the  bench  that  they 
have  no  power  to  recommend  imprisonment  for  life.    They 
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should  be  left  free  to  so  recommend  in  the  event  they  deem 
all  the  direct  evidence  untrustworthy,  and  base  their  verdict 
on  the  circumstantial  testimony  alone. 

Is  it  not,  however,  a  misconstruction  of  the  Code  to  limit 
the  power  of  recommendation  to  cases  of  circumstantial  evi- 
dence ?  "  The  punishment  of  murder  shall  be  death,  but 
may  be  confinement  in  the  penitentiary  in  the  following 
cases :  By  sentence  of  the  presiding  judge,  if  the  conviction 
is  founded  solely  on  circumstantial  testimony,  or  if  the  jury 
trying  the  traverse  shall  so  recommend.  In  the  former  case, 
it  is  discretionary  with  the  judge ;  in  the  latter,  it  is  not." 
Was  it  not  intended  to  make  commutation  discretionary  with 
the  jury,  where  the  evidence  was  of  both  kinds,  or  all  direct, 
(35  Oa.^  5),  and  with  the  judge,  where  the  evidence  was 
wholly  circumstantial  ?  Or  was  not  the  scheme  broader  still 
in  regard  to  the  power  of  the  jury — might  not  the  jury 
commute  in  all  cases,  without  exception,  the  discretion 
of  the  judge  being  restricted  to  those  cases  of  circumstantial 
evidence  in  which  the  jury  chose  to  be  silent  as  to  the  pun- 
ishment ?  If,  indeed,  it  is  ever  too  late  to  forsake  error  and 
return  to  truth,  it  seems  too  late  now  to  urge  these  ques- 
tions. 38  Oa.,  492 ;  47  /J.,  529 ;  57  /A.,  329 ;  58  II.,  264 ; 
acts  of  1875,  p.,  106.  But  without  disturbing  past  adjudi- 
cations, a  new  trial  can  and  should  be  granted  in  the  present 
case.  So  thinking,  I  dissent  from  the  judgment  of  the 
court. 

60    857 

.  85     82 

I  86    800 

60     267' 

LovETT  v%.  The  State.  lao^jsi' 

[This  caM  was  aigaed  at  the  last  term  and  the  decidon  reeerved.] 

1.  With  the  means  afforded  by  law  for  obiaining  impartial  Jurors, 
and  for  changing  the  venue  if  necessary,  the  continuance  of  a  crimi- 
nal case  on  the  ground  of  popular  excitement  is  not  essential  to  a 
fair  trial  ;  especially  after  the  lapse  of  more  than  three  months  from 
the  commission  of  the  homicide. 

2.  That  the  prisoner  has  very  recently  discovered  a  witness,  supposed 
frcHn  information  to  be  in  the  state  of  Massachusetts,  who  can  prove 
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and  will  swear  so  and  so,  (matters  material  to  the  defense),  which 
witness  the  prisoner  believes  will  be  brought  here  by  the  next  term 
of  the  court,  is  not  cause  for  a  continuance;  it  not  appearing  how,  or 
from  whom,  the  information  was  received,  or  for  what  reason  the 
attendance  of  the  witness  is  expected,  or  by  what  means  he  is  to  be 
brought  here  to  testify. 
8.  Minutes  of  evidence  made  officially  at  the  coroner's  inquest,  a  part  of 
which  evidence  was  given  by  the  prisoner  himself,  and  the  rest  by 
another  witness,  the  prisoner  testifying  that  it  also  was  true,  are, 
when  duly  proved,  admissible  in  evidence  for  the  state,  on  the 
trial  of  the  prisoner  for  the  homicide  to  which  the  inquest  related. 

4.  Though  evidence  when  first  admitted  be  objectionable  as  hearsay, 
not  coming  strictly  within  the  res  geaUx,  if  the  direct  facts  be  after- 
wards proved  by  another  witness  whose  knowledge  of  them  is  per- 
sonal and  immediate,  and  as  whose  sayings  they  were  detailed  by 
the  former  witness,  the  irregularity  is  not  such  as  to  require  a  new 
trial. 

5.  The  prisoner,  on  the  cross-examination  of  a  witness  for  the  state, 
having  proved  that  another  person  was  arrested  for  the  homicide, 
it  was  competent  for  the  state  afterwards  to  introduce  the  warrant 
and  the  judgment  of  discharge  thereon,  to  show  how  the  arrest, 
which  the  prisoner  thus  brought  to  the  attention  of  the  jury,  was 
disposed  of. 

6.  A  false  account  given  by  the  prisoner  in  his  evidence  at  the  coroner's 
inquest,  would,  in  contemplation  of  law,  be  suspicious,  and  the 
jury  might  consider  his  mendacity  as  a  circumstance  against  him. 
The  court  committed  no  material  error,  if  any  error  at  all,  in  the 
part  of  the  charge  complained  of.  The  whole  charge,  as  set  out  in 
the  record,  seems  fair  and  impartial,  clear,  pertinent,  and  full. 

7.  That  the  jury  had  a  copy  of  the  Code  in  their  room  for  a  very  brief 
time,  which,  without  reading  a  single  line,  they  sent  out,  is  of  no 
consequence. 

8.  Loose  remarks  made  in  bare  jest  by  a  juror,  before  he  was  sworn, 
work  no  disqualification,  he  having  explained  after  the  trial,  by  affi- 
davit, and  shown  himself  impartial. 

9.  The  evidence,  though  circumstantial,  warranted  the  verdict.  The 
criminal  transaction  was  obscure,  and  while  the  prisoner  may  be 
innocent,  the  jury  believed  him  guilty,  the  presiding  judge  acqui- 
esced in  the  finding,  and  the  refusal  of  a  new  trial  is  affirmed. 

Criminal  law.  Continuance.  Evidence.  Besgestce.  Jury. 
New  trial.  Before  Judge  Pottle.  Hancock  Superior 
Court.    April  Adjourned  Term,  1877. 

This  case  arose  upon  substantially  the  same  facts  as  that 
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of  Crrigga  vs.  The  State^  59  6a.  Rep.^  738.     Any  further 
report  beyond  a  reference  to  that  is  deemed  unnecessary. 

A.  M.  DuBosE ;  B.  H.  Hill,  Sb.,  for  plaintiff  in  error 

Seaborn  Eeese,  solicitor  general,  for  the  state 

Bleckley,  Judge. 

1.  This  case  and  that  of  Griggs  vs.  TheState^  59  Ga,,  738, 
relate  to  the  same  criminal  transduction.  The  two  cases  were 
argued  together  in  this  court.  The  continuance  for  which 
Lovett  moved  in  the  superior  court  was  properly  denied. 
Popular  excitement,  as  a  ground  for  postponing  trial,  is  gen- 
erally not  to  be  regarded.  The  statutory  provisions  for  se- 
curing an  impartial  jury  are  very  ample,  and  prove,  for  the 
most  part,  very  effectual.  If  such  a  jury  cannot  be  had  in 
the  county,  the  venue  may  be  changed.  Code,  §5118.  There 
is  very  little  danger  that  a  jury  regularly  organized  will  turn 
out  to  be  a  mere  detail  from  the  mob.  Could  this  happen 
at  all,  it  would  be  highly  improbable  after  a  three  months' 
cooling  time  had  elapsed.  24  (ra.,  297 ;  18  7J.,  567 ;  48  /J., 
116. 

2.  Nor  was  the  absence  of  the  recently  discovered  witness 
a  cause  for  continuance.  The  discovery  was  not  complete ; 
the  witness  was  a  conception,  not  a  mature  birth.  He  was 
in  ventre  sa  mere.  He  was  supposed  to  be  in  Massachusetts ; 
a  supposition  founded  upon  information  derived  how,  or 
from  whom,  or  whence,  no  man  knoweth.  The  sepulchre 
of  Moses  would,  perhaps,  be.  as  easily  found  as  this  witness. 

3.  The  coroner's  minutes  of  evidence  must  have  been 
admissible.  The  prisoner  had  affirmed  the  truth  of  what 
was  there  recorded,  a  part  being  his  own  evidence,  ana  the 
rest  the  evidence  of  another  for  whose  veracity  he  vouched. 
There  was  due  proof  that  the  minutes  were  correct,  etc. 

4.  A  witness  was  the  son  of  the  deceased.  His  mother 
told  him  what  the  prisoner  said.  These  declarations  were 
first  proved  by  the  son  as  reported  to  him  by  the  mother . 
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they  ought  to  have  been  proved  by  the  mother  as  coming 
directly  from  the  prisoner.  She  was  called  as  a  witness 
after  the  son  was  examined,  and  the  irregularity  was  thus 
corrected.  There  was  no  absolute  requirement  for  a  new 
trial  on  this  ground. 

5.  The  prisoner  first  brought  to  the  attention  of  the  jury, 
that  another  person  was  arrested  for  the  homicide.  The 
warrant  of  arrest,  with  the  magistrate's  decision  thereon, 
would  seem  to  be  the  proper  answer.  This  answer  estab- 
lishes that  the  warrant,  etc.,  was  unfruitful.  It  resulted  in 
nothing. 

6.  The  charge  of  the  court  is  not  open  to  objection ;  the 
whole  of  it  is  set  out  in  the  record ;  and  it  seems  fair  and 
impartial,  clear,  pertinent  and  full.  There  need  be  no  tim- 
idity concerning  it.  It  will  bear  examination.  In  contem- 
plation of  law,  a  lie  is  not  infrequently  indicative  of  guilt. 
A  false  account  is  suspicious.  Mendacity  is  a  circumstance 
against  the  person  who  resorts  to  it.  Guilt  is  false ;  inno- 
cence is  generally  truthful.  The  doctrine  of  the  charge  on 
this  subject  is  sound. 

7.  The  jury  had  in  their  room  a  copy  of  the  Code,  but 
did  not  look  at  it.  To  grant  a  new  trial  on  this  ground, 
would  be  to  do  as  has  not  been  done  hitherto. 

8.  Disqualification  is  not  to  be  considered  as  following 
upon  loose  remarks  made  by  a  juror  in  bare  jest.  Explana^ 
tion  after  trial,  showing  that  the  juror  was  impartial,  will 
be  enough. 

9.  Evidence,  though  circumstantial,  sufficient.  This  is 
all  that  need  be  said. 

Judgment  affirmed. 


Jones  vs.  Johnson. 


60    2001 

116  4ft9|  1.  Before  levy  upon  property  in  a  house   and  lot,  indivisible  and  of 

I  00  aodl  great  value,  to  pay  city  taxes,  the  marshal  of  the  city  should  ex- 

Il2l^708|  haust  smaller  and  less  valuable  parcels  assessed  by  the  city  at  more 

lo  ^1  than  enough  to  pay  double  the  tax  fi,  fa.  levied  ;  but  if  the  sale  be 
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postponed  at  the  instance  of,  and  assented  to  by,  the  defendant  in^ 
fa.,  she  cannot  attack  the  levy  as  excessive.  ^ 

2.  The  purchaser  at  such  sale,  if  the  property  be  redeemed  within  the 
time  prescribed  by  law,  or  offered  to  be  redeemed,  does  not  acquire 
such  title  as  will  give  him  the  rents,  issues  and  profits,  but  the  law 
of  the  city  fixes  his  indemnity  at  the  payment  back  of  the  purchase 
money  and  interest  with  10  per  cent,  premium, 

8.  Large  discretion  is  vested  in  the  chancellor  in  granting  injunctions 
and  appointing  receivers,  and  unless  ^ome  principle  of  substantial 
equity  has  been  violated,  this  court  will  not  control  his  discretion  in 
such  interlocutory  orders  unless  clearly  abused. 

Tax.  Levy  and  sale.  Injunction  and  receiver.  Before 
Judge  Buchanan.  Coweta  County.  At  Charaibere.  De- 
cember 18,  1877. 

Keported  in  the  opinion. 

T.  P.  Westmoreland,  for  plaintiff  in  error. 

Gartbell  &  Weight,  for  defendant. 

Jackson,  Judge. 

This  bill  was  filed  to  restrain  Jones  from  the  further  con- 
sumption and  collection  of  the  rents  of  certain  property 
which  he  bought  at  a  tax  sale  in  the  city  of  Atlanta  under 
2kfi,fa,  against  Mrs.  Johnson  for  taxes  on  said  property,  and 
it  also  prayed  the  appointment  of  a  receiver.  The  chancel- 
lor  granted  the  restraining  order  and  appointed  a  receiver, 
and  error  is  assigned  thereon. 

The  sum  of  the  facts  is  about  this :  The  property  known 
as  the  American  hotel,  worth  many  thousand  dollars,  was 
levied  on  under  the  fi.fa,  for  taxes  amounting  to  two  or 
three  hundred  dollars.  There  were  two  other  city  lots  as- 
sessed at  twenty-three  hundred  dollars,  but  this  property 
was  levied  on  and  those  lots  left  untouched.  Jones  bought 
the  property  levied  on  at  the  price  of  four  hundred  and 
sixty-four  dollars  and  thirty-tour  cents.  Within  one  year 
Mrs.  Johnson  brought  this  bill  to  redeem  the  property,  offer- 
ing to  pay  the  $464.34  paid  by  Jones  for  it,  less  the  rents  he 
had  received. 
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The  chancellor  ruled  that  on  her  payment  of  the  balance 
of  the  $464.34,  with  ten  per  cent,  premium,  the  injunction 
should  issue,  and  that  a  receiver  be  appointed  to  take  charge 
of  the  rents  until  the  hearing. 

Two  legal  questions  are  made,  first,  was  the  levy  right 
and  the  sale  go«»d  under  it,  or  was  the  levy  excessive?  It 
seems  that  the  other  lots  were  ample  to  pay  the  tax  accord- 
ing to  the  city  assessment ;  but  as  the  complainant  assented 
to  the  sale  on  condition  that  it  was  postponed,  which  was 
done  at  her  instance,  she  is  estopped  from  making  complaint 
that  the  levy  was  excessive. 

The  second  question  is,  to  whom  should  the  rents  go,  to 
the  purchaser  at  the  tax-sale  or  to  the  owner,  after  she  has 
redeemed  the  land  as  allowed  by  law  to  do  ? 

The  satute  of  the  city  gives  to  the  owner  twelve  months 
within  which  to  redeem,  and  prescribes  the  terms,  that  she 
shall  pay  back  the  purchase  money  and  ten  per  cent,  pre- 
mium with  interest.  That  sum  is  the  indemnity  which  the 
law  gives  to  the  purchaser,  who  gets  an  inchoate  title  sub- 
ject to  redemption  on  those  terms  and  with  that  remunera- 
tion to  him.  For  a  year  he  has  no  absolute  title,  but  a  de- 
feasible or  conditional  title  only,  and  under  it  he  is  only  en- 
titled to  what  the  law — the  statute — the  ordinance — ogives 
him,  to- wit :  his  money  paid  out  and  legal  interest  and  ten 
per  cent,  premium  thereon. 

See  Code,  §898 ;  Code  of  Atlanta,  §548. 

There  may  be  different  lines  of  authority  on  this  question 
in  different  states,  dependent  on  the  statutes  of  those  states. 
Under  our  own  law  and  the  Code  of  Atlanta,  we  tliink  that 
the  above  is  the  correct  ruling. 

Even  if  the  legal  questions  were  doubtful,  we  would  af- 
firm the  judgment,  as  it  is  merely  interlocutory,  and  holds 
the  case  up  until  the  final  hearing,  when  the  case  will  be  fully 
tried  on  its  merits. 

Judgment  affirmed. 


Digitized  by 


Google 


JANUARY  TERM,  1878.  263 


PoQllain,  adm'x,  vs.  Pigg. 


PouLLAiN,  administratrix,  vs.  Pigo. 

Where  the  defendant  to  an  action  on  contract  has  filed  his  plea,  and,  at 
the  trial  term,  it  becomse  necessary  to  amend,  his  agent  or  attorney 
at  law  may  make  the  necessary  affidavit  to  the  proposed  amendment 
•if  he  then  resides  out  of  the  county. 

Practice  in  the  Superior  Court.  Attorney  and  client. 
Pleadings.  Before  Judge  Bahtlett.  Greene  Superior 
Court.     March  Term,  1877. 

Reported  in  the  decision. 

Columbus  Heard  by  J.  A.  Billups,  for  plaintiff  in  error. 

M.  W.  Lewis  &  Son,  for  defendant. 

Warneb,  Chief  Justice. 

It  appears  from  the  bill  of  exceptions  in  this  case,  that 
the  defendant  filed  a  plea  to  the  plaintiffs  action,  which  was 
demurred  to  as  being  insuflBcient  in  law  as  a  defense  thereto, 
and  before  the  judgment  of  the  court  was  rendered  thereon, 
the  defendant  oflEered  to  amend  said  plea  by  inserting  therein 
what  the  court  seemed  to  think  was  lacking,  and  proposed 
to  show  that  the  defendant  then  resided  out  of  the  county, 
and  was  sick,  when  the  court  held,  that  no  person  but  the 
defendant  himself  could  make  the  necessary  affidavit  to  the 
amended  plea,  and  struck  the  original  plea,  and  entered  judg- 
ment for  the  plaintiflE.  Whereupon  the  defendant  ex- 
cepted. 

The  question  made  in  this  case  is  whether,  when  a  de- 
fendant who  has  filed  his  plea  in  a  civil  case  founded  on 
contract  under  the  provisions  of  the  3449  section  of  the 
Code,  and  afterwards  resides  out  of  the  county,  his  agent  or 
attorney  at  law  can  make  the  necessary  affidavit  to  an 
amended  plea. 

In  our  judgment  he  may  do  so — the  amended  plea  is  as 
much  within  the  reason  and  spirit  of  the  statute  as  the  ori- 
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ginal  plea,  especially  when  the  original  plea  is  so  defective 
as  to  authorize  the  court  to  strike  it. 

Let  the  judgment  of  the  court  below  be  reversed. 


Nutzel  et  al.  vs.  The  State  of  Geoboia. 

[This  case  was  argaed  at  the  last  term  and  the  decision  reserved.] 

1.  Simple  larceny  from  a  vessel,  in  plundering  or  stealing  therefrom  un- 
der section  440»  of  the  Code,  is  complete  when  a  box  of  shoes  is  bro- 
ken open  and  the  shoes  taken  out  of  it  and  concealed  in  the  vessel, 
though  not  carried  out  of  the  vessel. 

2.  To  ascertain  whether  a  particular  part  of  a  charge  excepted  to  as 
expressing  an  opinion  on  the  facts,  is  fairly  liable  to  such  exception, 
the  whole  charge,  written  and  in  the  record,  maybe  considered;  and 
if  from  the  entire  charge  it  appears  that  a  white  man  and  colored 
man  being  charged  and  tried  together,  the  object  of  the  judge  was 
to  warn  the  jury  not  to  find  the  colored  man  guilty  unless  they  be- 
lieved from  the  evidence  that  "he  acted  freely  and  willingly,  and 
in  full  accord  with  the  white  man,  and  was  really  guilty  along  with 
the  white  man,"  the  law  in  respect  to  the  white  man's  guilt  or  inno- 
cence having  been  fully  and  fairly  given  in  other  portions  of  the 
charge — such  words  as  those  marked  extracted  and  which  were  ex- 
cepted to,  thus  explained  by  other  parts  of  the  charge,  are  unexcep- 
tionable. 

8.  The  court  should  not  give  in  charge  a  request  unless  there  be  evi- 
dence to  support  it.  This  verdict  is  fully  sustained  by  evidence  and 
law. 

Criminal  law.     Charge  of  court.    New  trial.    Before 
Judge  Tompkins.     Chatham  Superior  Court.    May  Term, 

1877. 

Reported  in  the  opinion. 

L.  H.  deMontmollin  ;  P.  M.  &  R.  W.  Russell  ;  Thomas 
J.  Sheftall,  for  plaintiff  in  error. 

A.  B.  Smtih,  solicitor  general,  for  the  state. 
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Jackson,  Judge. 

These  defendants,  one  a  white  man  and  the  other  a  black 
man,  were  indicted  and  tried  for  simple  larceny  in  stealing 
certain  shoes  out  of  a  steamer  lying  in  the  Savannah  river, 
under  section  4408  of  the  Code.  They  were  found  guilty, 
and  made  a  motion  for  a  new  trial  on  various  grounds  therein 
alleged ;  it  was  overruled  on  all  and  they  excepted. 

The  facts  are  that  they  were  caught  in  the  act  of  breaking 
open  a  box  of  shoes  in  the  hold  of  the  vessel  where  they  had 
no  business.  One  pair  was  found  in  Nutzel's  room  and  sev- 
eral on  the  person,  under  the  shirt  of  Dunham,  being  ladies' 
gaiters.  When  caught  in  the  act  Nutzel  said  he  had  told 
Dunham,  the  negro,  to  break  open  the  box,  and  begged  the 
person  who  detected  them  not  to  tell  it. 

The  evidence  of  the  larceny  is  complete. 

1.  The  motion  for  a  new  trial  is  based  on  these  grounds : 
First,  because  the  court  charged  that  in  making  out  the  of- 
fense it  was  not  necessary  to  prove  that  the  goods  were  ac- 
tually taken  and  carried  away  from  the  vepsel.  This  charge 
was  not  erroneous.  The  oflFense  is  simple  larceny,  and  the 
Code,  section  4408,  defines  this  sort  of  larceny.  "  Plunder- 
ing or  stealing  any  article  of  value  from  a  vessel  in  distress, 
or  from  a  wreck,  or  any  other  vessel,  boat  or  water-craft 
within  the  jurisdictional  limits  of  this  state,  is  simple  lar- 
ceny," declares  that  section.  So  that  the  question  was,  did 
these  employees  of  the  steamer,  for  employees  they  were, 
plundei  or  steal  from  this  ship.  The  proof  is,  that  they 
broke  a  box  open  and  took  out  of  it  the  shoes,  hiding  them. 
We  think  that  the  theft  was  complete  without  taking  the 
goods  out  of  the  vessel.  The  crime  is  simple  larceny,  and 
the  asportation  is  complete  when  they  took  the  shoes  out  of 
the  box  and  hid  them. 

The  next  ground  is  to  the  same  effect  and  is  ruled  above. 

2.  The  next  is  that  the  court  charged,  "  you  can  look  to 
the  evidence  and  see  if  the  colored  man  was  forced  to  open 
the  box  by  the  white  man,  Nutzel,  or  if  he  acted  freely  and 
willingly  and  in  full  accord  with  the  white  man,  and  be  re- 
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ally  guilty  along  with  the  white  man."  Taken  in  connec- 
tion with  the  other  parts  of  the  charge,  all  of  which  is  in  the 
record,  we  see  no  error  here.  The  court  had  fully  charged 
the  law  as  to  each  defendant  with  reasonable  doubt  added, 
and  simply  said  in  effect,  you  must  see  to  it  that  both  are 
guilty,  that  both  acted  voluntarily.  There  was  no  pretense 
that  the  white  man  had  not  acted  voluntarily  in  all  he  had 
done.  The  court  said  see  to  it  that  the  negro  was  not  under 
coercion. 

Taken  in  connection  with  the  whole  charge,  we  do  not 
think  that  it  amounts  to  an  expression  of  opinion  on  the 
facts. 

3.  The  next  ground  applies  to  the  negro,  and  is  to  the 
effect  that  the  court  refused  to  charge  that  if  Nutzel  had 
authority  over  him  and  he  obeyed  orders  simply,  he  was  not 
guilty.  The  court  declined  to  give  it  because  there  was  no 
proof  that  Nutzel  did  have  authority  over  him. 

The  verdict  is  sustained  by  law  and  evidence. 

Judgment  affirmed. 


"Wetter  vs,  Campbell. 

1 60  fm\ 

|«118  746|  [This  case  was  aligned  at  the  last  term  and  the  decision  reserved.] 

1.  The  jurisdiction  of  justices  of  the  peace  to  abate  nuisances  extends 
to  all  such  as  are  detrimental  to  the  citizens  in  general  other  than 
those  specially  excepted. 

2.  The  verdict  is  supported  by  the  testimony. 

Certiorari,  Nuisance.  Jurisdiction.  Before  Judge  Tomp- 
kins.   At  Chambers.    Chatham  County.     February  3, 1877. 

Campbell  tiled  his  petition  to  abate  a  nuisance  alleged  to 
be  caused  by  Wet^r.  The  body  of  the  declaration  was  as 
follows : 

"  The  said  Augustus  P.  "Wetter  has  erected  a  certain  dam, 
which  has  caused  a  backing  ot  the  waters  of  said  Deep  Creek 
in  and  upon  the  lands  of  your  petitioner,  causing  said  lands 
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to  be  overflowed  to  the  depth  of  four  or  five  feet,  destroying 
the  growing  crops  of  rice,  and  preventing  further  cultivation, 
tending  to  the  immediate  annoyance  of  the  citizens  in  gene- 
ral, and  working  ^hurt,  damage  and  inconvenience  to  your 
petitioner." 

The  proceedings  to  try  the  question  of  the  existence  of 
the  nuisance  were  had  under  section  4094  of  the  Code.  At 
the  hearing,  defendant  moved  to  dismiss  the  case  on  the 
ground  that  the  allegations  did  not  bring  it  within  §4094, 
and  the  justices  had  no  jurisdiction  thereof.  The  motion 
was  overruled. 

For  the  other  facts  of  this  case  see  the  decision. 

John  M.  Guerabd,  for  plaintiff  in  error. 
P.  W.  Meldrim,  for  defendant. 
Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  certiora?^  to 
the  proceedings  had  before  two  justices  of  the  peace  to  abate 
an  alleged  nuisance  under  the  provisions  of  the  4094th  sec- 
tion of  the  Code.  On  the  trial  of  the  case  the  jury  found 
a  verdict  in  favor  of  the  plaintiff.  The  defendant  filed  his 
petition  for  certiorari,  alleging  that  certain  specified  errors 
were  committed  on  the  trial  before  the  justices,  which  was 
sanctioned  and  came  on  to  be  heard  in  the  superior  court, 
when  the  judgment  of  the  justices  was  sustained,  and  tlie 
certiorari  dismissed.  Whereupon  the  plaintiff  in  certiorari 
excepted. 

The  nuisance  complained  of  was  the  erection  of  a  dam  by 
the  defendant  across  "  Deep  Creek,"  in  the  county  of  Bryan, 
whereby  the  water  in  rainy  weather  was  made  to  flow  back 
upon  the  land  of  the  plaintiff  and  others,  located  at  a  place 
known  as  "  Port  Koyal,"  in  said  county,  causing  said  lands 
to  be  overflowed  to  the  depth  of  four  or  five  feet,  destroy- 
ing the  growing  crops  of  rice,  and  preventing  further  culti- 
vation, and  tending  to  the  immediate  annoyance  of  the  citi- 
17 
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zens  in  general,  and  working  hnrt,  damage,  and  inconven 
ience  to  the  plaintiff.  The  errors  complained  of  here  are 
that  the  court  erred  in  deciding  that  the  justices  had  juris- 
diction to  abate  the  alleged  nuisance  under  the  4094th  sec- 
tion of  the  Code,  in  dismissing  the  certiorari,  and  holding 
that  the  evidence  before  the  justices  made  out  a  case  of  nui- 
sance against  the  defendant. 

1,  2.  The  3000th  section  of  the  Code  declares,  that  "  a 
nuisance  is  anything  that  worketh  hurt,  inconvenience,  or 
damage  to  another;  and  the  fact  that  the  act  done  may 
otherwise  be  lawful,  does  not  keep  it  from  being  a  nuisance." 
It  appears  from  the  evidence  in  the  record,  tliat  the  plaintiff 
and  others  (who  are  colored  people)  purchased  their  lands  at 
Port  Royal,  which  were  suitable  for  the  cultivation  of  rice, 
before  the  defendant  erected  the  dam  complained  of ;  that 
before  its  erection,  the  back-water  did  not  injure  their  land, 
but  now  it  affects  all  of  them.  In  view  of  the  evidence  con^ 
tained  in  the  record,  the  justices  of  the  peace  had  jurisdic- 
tion to  abate  the  nuisance  complained  of  upon  the  verdict  of 
twelve  freeholders  of  the  county  as  provided  by  the  4094th 
section  of  the  Code.  Whether  the  erection  of  the  dam  by 
the  defendant  did  work  hurt,  inconvenience,  or  damage  to 
the  plaintiff  and  the  other  land-owners  at  Port  Royal,  by 
causing  the  water  to  flow  back  upon  their  land,  was  a  ques- 
tion for  the  jury  under  the  evidence,  as  well  as  the  effect 
produced  by  the  plaintiff's  clearing  out  the  canal  or  water 
course  before  the  dam  was  built.  There  is  suflScient  evi- 
dence in  the  record  to  sustain  the  verdict  of  the  jury,  there- 
fore there  was  no  error  in  dismissing  the  certiorari. 

Let  the  judgment  of  the  court  below  be  affirmed. 


The  State  of  Gboegia  vs.  The  Atlantic  and  Gulf  Rail- 
road Company. 

[Thi»  case  was  aiKu^  ftt  the  last  tenn  and  decision  reeerred.] 

1.  The  Savannah  and  Albany  Railroad  Company  and  the  Atlantic  and 
Qulf  Railroad.Company  having  been  chartered  prior  to  the  adop- 
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tion  of  the  Code,  the  former  in  1847  for  thirty  years  only,  the  latter 
in  1856  without  limit  as  to  duration,  and  the  consolidation  of  the  two, 
upon  such  terms  and  conditions  as  might  be  agreed  upon  by  their 
directors  and  ratified  by  a  majority  of  their  stockholders,  having 
been  authorized  by  an  act  of  the  general  assembly  passed  in  1863, 
(after  the  Code  went  into  effect)  which  act  declared  that  **the  said 
railroad  companies,  when  so  consolidated,  shall  be  known  as  "The 
Atlantic  and  Gulf  Railroad  Company  ;"  that  nothing  herein  con- 
tained shall  relieve  or  discharge  either  of  said  companies  from  any 
contract  heretofore  entered  into  by  either,  but  this  company  shall  be 
liable  on  the  same;  that  the  stockholders  of  said  consolidated  rail- 
road companies,  by  such  corporate  name  and  in  such  corporate  ca- 
pacity, are  made  capable  in  law  to  have,  purchase  and  enjoy  such 
real  and  personal  estate,  goods  and  effects,  as  may  be  necessary  and 
proper  to  carry  out  the  objects  herein  specified,  and  to  secure  the  full 
enjoyment  of  all  the  rights  herein  and  hereby  granted,  and  by  said 
name  to  sue  and  be  sued,  plead  and  be  impleaded  in  any  court 
of  competent  jurisdiction,  to  have  and  use  a  common  seal,  and  the 
same  to  alter  at  pleasure,  and  to  make,  ordain  and  establish  such 
rules,  by-laws  and  regulations  as  shall  seem  necessary  and  convenient 
for  the  government  and  protection  of  said  corporation,  the  same 
not  being  contrary  to  the  constitution  and  laws*  of  this  state,  and 
generally  to  do  and  perform  and  execute  all  such  acts,  matters  and 
things  as  may  appertain  to  corporations  of  like  character  ;  and  that 
the  several  immunities,  franchises  and  privileges  granted  to  the 
said  Savannah,  Albany  and  Gulf  Railroad  Company,  and  the  At- 
lantic and  Gulf  Railroad  Company,  by  their  original  charters  and 
the  amendments  thereof,  and  the  liabilities  therein  imposed,  shall 
continue  in  force,  except  so  far  as  they  may  be  inconsistent  with 
this  act  of  consolidation:" 

Hdd,  that  when  the  consolidation  took  place  in  pursuance  of  the  act 
of  1868,  a  new  corporate  being  came  into  existence,  and  whatever 
'  of  the  property  of  the  former  companies  passed  to  it,  as  well  as 
whatever  property  it  subsequently  acquired,  became  subject  to  the 
general  taxing  power  of  the  legislature,  irrespective  of  any  conces- 
sion or  limit  cf  the  power  which  the  charters  of  the  former  compa- 
nies contained,  there  being  in  the  new  charter  no  express  negative 

•  upon  the  right  of  the  state  to  "withdraw  the  franchise,"  or  to 
'*  change,  modify  or  destroy"  the  corporation. 

2.  The  case  of  the  Central  R.  R.  &  B.  Co.,  vs.  The  State,  54  Ga.,  401, 
until  adjudged  to  be  erroneous,  was  sufficient  to  rule  the  present 
case;  but  since  the  reversal  of  the  judgment  in  that  case  by  the 
supreme  court  of  the  United  States,  a  closer  comparison  of  the  legis- 
lation involved  in  the  two  cases  becomes  important;  and,  on  such 
comparison,  it  is  apparent  that  the  legislative  purpose  to  create  a 
new  corporation  is  not,  in  this  instance,  doubtful ;  whereas,  in  the 
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former,  as  determined  by  the  court  of  last  resort  (2  Otto,  148),  the 
purpose  did  not  exist. 

Constitutional  law.  Corperations.  Railroads.  Tax.  Be- 
fore Judge  Peeples.  Fulton  Superior  Court.  October 
Term,  1876. 

Reported  in  the  opinion. 

R.  N.  Ely,  attorney  general ;  Roberi-  Toombs,  for  plain- 
tiff in  error. 

Hartridgb  &  Chisholm;  Robert  Falligant,  for  de- 
fendant. 

Bleckley,  Judge. 

The  Code  of  Georgia  went  into  effect  on  the  first  of  Jan- 
uary, 1863.  In  section  1651,  it  declares  that  "Persons  are 
either  natural  or  artificial.  The  latter  are  the  creatures  of 
the  law,  and  except  so  far  as  the  law  forbids  it,  subject  to 
be  changed,  modified  or  destroyed,  at  the  will  of  their  crea- 
tor ;  they  are  called  corporations." 

And  in  section  1682,  it  declares  that,  "  In  all  cases  of  pri- 
vate charters  hereafter  granted,  the  state  reserves  the  right 
to  withdraw  the  franchise,  unless  such  right  is  expressly 
negatived  in  the  charter."  As  construed  by  this  court  in 
54  Ga,y  401,  these  provisions  reserve  to  the  state  the  power  • 
to  modify,  as  well  as  the  power  to  destroy — the  power  to 
maim,  so  to  speak,  as  well  as  the  power  to  kill ;  and  a  cor- 
poration preferring  death  to  mutilation,  has  the  resource  of 
suicide ;  that  is,  it  may  surrender  its  charter.  "  A  corpora- 
tion may  be  dissolved  by  a  voluntary  surrender  of  its  fran- 
chises to  the  state."  Code,  §1686.  "Private  corporations 
heretofore  created  without  the  reservation  of  the  right  of 
dissolution,  and  where  individual  rights  have  become  vested, 
are  not  subject  to  dissolution  at  the  will  of  the  state."  Code, 
§1683.  In  the  year  1847,  the  Savannah  and  Albany  Rail- 
road Company  was  chartered  for  the  term  of  thirty  years. 
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Its  name  was  subsequently  changed  to  "The  Savannah, 
Albany  and  Gulf  Railroad  Company."  In  the  year  1856, 
the  Atlantic  and  Gulf  Railroad  Company  was  chartered 
without  limit  as  to  duration.  Each  company  organized,  con- 
structed its  road  prior  to  1860,  acquired  property,  con- 
tracted debts,  etc.  In  neither  charter  was  any  limitation  or 
restriction  upon  the  power  of  taxation,  further  than  resulted 
from  the  following  provisions,  taken  in  connection  with  the 
charters  of  other  companies :  The  provision  in  the  charter 
of  1847  was  as  follows :  "  They  are  hereby  invested  with 
all  the  rights,  privileges  and  immunities  which  by  the  laws 
of  Georgia  are  held  and  enjoyed  by  any  other  incorporated 
railroad  company  or  companies,  subject  to  the  restrictions 
connected  with  and  necessarily  consequent  upon  such  rights, 
privileges  and  immunities,  for  the  purposes  hereinafter 
specified."  The  provision  in  the  charter  of  1856  was  as  fol- 
lows :  "  And  all  the  privileges,  immunities  and  exemptions 
granted  to  the  Central  Railroad  and  Banking  Company,  and 
the  Georgia  Railroad  and  Banking  Company,  or  either  of 
them,  by  the  acts  incorporating  said  companies,  and  the 
several  acts  amendatory  thereof,  are  hereby  granted  to  the 
said  Atlantic  and  Gulf  Railroad  Company,  so  far  as  the  same 
can  be  made  applicable  to  the  said  Atlantic  and  Gulf  Rail- 
road Company."  The  charters  of  the  Central  Railroad  and 
Banking  Company  and  of  the  Georgia  Railroad  and  Bank- 
ing Company,  were  both  of  older  date  than  the  above  men- 
tioned charter  of  1847,  and  in  each  of  them  taxation  was 
limited  tq^one-half  of  one  per  cent,  on  the  net  annual  in- 
come of  the  company.  Perhaps  there  were  other  compa- 
nies as  favorably  situated  in  respect  to  taxation,  but  none 
were  more  so.  There  was  no  general  law  of  the  state  fix- 
ing any  limit  whatever  to  the  taxing  power.  In  April, 
1863,  after  the  Code  took  effect,  an  act  was  passed  by  the 
general  assembly  authorizing  the  Savannah,  Albany  and 
Gulf  Railroad  Company  and  the  Atlantic  and  Gulf  Rail- 
road Company  to  consolidate  their  stocks  upon  such  terms 
and  conditions  as  might  be  agreed  upon  by  their  directors 
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aud  ratified  by  a  majority  of  their  stockholders,  and  declar- 
ing that  "  The  said  railroad  companies,  wlieu  so  consolidated, 
shall  be  known  as  the  '  Atlantic  and  Gulf  Railroad  Compa- 
ny" ;  that  nothing  herein  contained  shall  relieve  or  dis- 
charge either  of  said  companies  from  any  contract  hereto- 
fore entered  into  by  either,  but  this  company  should  be 
liable  on  the  same ;  that  the  stockholders  of  said  railroad 
companies,  by  such  corporate  name  and  in  such  corporate 
capacity,  are  made  capable  in  law  to  have,  purchase  and  en- 
joy such  real  and  personal  estate,  goods  and  effects,  as  may 
be  necessary  and  proper  to  carry  out  the  objects  herein 
specified,  and  to  secure  the  full  enjoyment  of  all  the  rights 
herein  and  hereby  granted ;  and  by  said  name  to  sue  and  be 
sued,  and  plead  and  be  impleaded  in  any  court  of  competent 
jurisdiction,  to  have  and  use  a  common  seal,  and  the  same  to 
alter  at  pleasure,  and  to  make,  ordain  and  establish  such  rules, 
by-laws  and  regulations  as  shall  seem  necessary  and  conve- 
nient for  the  government  and  protection  of  said  corporation, 
the  same  not  being  contrary  to  the  constitution  and  laws  of 
this  state,  and  generally  to  do  and  perform  and  execute  all 
such  acts,  matters  and  things  as  may  pertain  to  corporations 
of  like  character ;  and  that  the  several  immunities,  franchises 
and  privileges  granted  to  the  said  Savannah,  Albany  and 
Gulf  Railroad  Company,  and  the  Atlantic  and  Gulf  Rail- 
road Company,  by  their  original  charters  and  the  amend- 
ments thereof,  and  the  liabilities  therein  imposed,  shall  con- 
tinue in  force,  except  so  far  as  they  may  be  inconsistent 
with  this  act  of  consolidation,"  etc.  See  acts  of  1862-3, 
p.233.  The  consolidation  took  place  in  pursuance  of  the 
act,  and  was  complete'd  in  June,  1863.  In  settling  the  terms 
of  consolidation,  there  was  no  requirement  that  new  scrip 
should  be  issued.  Each  stockholder  continued  to  hold  his 
original  scrip.  Both  companies  had  the  same  president, 
treasurer  and  other  officers,  and  all  of  them  continued  after 
consolidation.  Previous  to  1874,  the  state  collected  no  tax 
from  the  consolidated  company  or  either  of  the  original 
companies.    They  have  never  made  or  paid  a  dividend,  aud 
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have  always  claimed  that  they  never  made  a  net  income. 
In  February,  1874,  the  general  assembly  passed  an  act  enti- 
tled "  An  act  to  amend  the  tax  laws  of  this  state,  so  far  as 
the  same  relate  to  railroad  companies,  and  to  define  the  lia- 
bilities of  such  companies  to  taxation,  and  to  repeal  so  much 
of  the  charters  of  such  companies  respectively  as  may  con- 
flict with  the  provisions  of  this  act"  The  act  required 
from  each  company  an  annual  return  to  the  comptroller 
general  of  the  value  of  its  property,  without  deducting  in- 
debtedness, each  class  or  species  of  property  to  be  separately 
named  and  valued,  to  be  taxed  as  other  property  of  the 
people  of  the  state.  It  also  required  the  railroad  compa- 
nies to  pay  the  tax  assessed  upon  them,  and  it  repealed  con- 
flicting laws.  Provision  was  made  for  contesting  the  tax  by 
affidavit  of  illegality.  In  pursuance  of  the  act,  an  assessment 
was  made  upon  the  Atlantic  and  Gulf  Railroad  Company, 
und  an  aflSdavit  of  illegality  being  interposed,  the  same  was 
Overruled.  That  judgment  was  affirmed  by  the  supreme 
court,  55  Ga.,  312.  The  next  year  another  assessment  was 
made,  and  a  like  affidavit  of  illegality  was  sustained,  the 
supreme  court  of  the  United  States  having  in  the  meantime 
decided  the  Central  Railroad  and  Banking  Company  V8^ 
Georgia,  reported  in  92  U.  S.,  665.  The  present  writ  of 
error  is  brought  by  the  state  to  reverse  the  judgment  of 
the  superior  court  sustaining  this  latter  affidavit  of  illegality. 
The  tax  now  in  question  is  imposed  upon  the  railroad  and 
appurtenances  in  which  the'capital  of  the  two  original  com- 
panies was  invested,  and  the  amount  far  exceeds  one-half  of 
one  per  centum  on  the  net  annual  income.  The  general 
question  for  decision  is,  whether  the  act  of  1874  violates 
the  constitution  of  the  United  States  by  impairing  the 
obligation  of  the  contract  between  the  state  and  the  con- 
solidated company.  The  determination  of  that  qeestion 
depends,  however,  on  two  others,  the  first  of  which  is, 
whether  the  Atlantic  and  Gulf  Railroad  Company,  as  now 
existing,  was  chartered  by  the  act  of  April,  1863 ;  and 
the  second  is,  whether  (if  it  was)  the  act  itself  contains 
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any  express  negative  upon  the  right  of  the  state  to  repeal 
or  modify  the  charter. 

If  the  consolidated  company  had  borne  a  different  name 
from  tliat  of  either  of  the  original  companies,  it  wonld 
probably  have  been  recognized  at  once  as  a  new  creature ; 
but  bearing  the  same  name  as  one  of  them,  a  sort  of  puzzle  is 
presented.  Have  we  the  same  old  corporation,  or  a  new  one 
with  the  old  name  ?  The  name  is  suggestive,  but  not  deci- 
sive ;  for,  to  be  a  person,  a  name  is  not  enough,  there  must 
be  life.  Though  corporate  life  is  a  pure  fiction,  as  is  the 
whole  corporate  entity,  yet  the  law  in  its  powerful  imagin- 
ation (for  the  law  is  a  great  poet)  intensifies  the  fiction  into 
reality.  In  contemplation  of  law,  life  is  no  less  essential  to 
artificial  persons  than  to  natural  persons.  Bodies  corporate 
are  not  dead  bodies,  but  living  persons.  When  they  die 
they  are  annihilated.  Among  artificial  persons  there  is  no 
resurrection  from  the  dead ;  so  that  a  new  life  always  sup- 
poses a  new  person.  In  endeavoring  to  establish  the  iden- 
tity of  a  corporation,  the  real  problem,  then,  is  one  concern- 
ing life,  not  a  mere  question  about  names.  It  is  certain  that 
before  consolidation  there  were  two  corporate  lives,  and  that 
since,  there  has  been  but  one.  The  possible  modeb  of  this 
numerical  change  are  only  three;  in  one  of  them  it  must 
have  taken  place.  I  give  to  each  of  them  such  appellation 
as  seems  to  me  appropriate,  without  being  sure  that  it  is  the 
best  that  could  be  chosen.  First,  by  merger,  or  the  extinc- 
tion of  one  corporation,  and  the  absorption  of  its  stock, 
assets,  etc.,  by  the  other.  Examples  of  this  mode  may  be 
seen  in  30  Penn.,  46;  15  Wallace,  460,  and  92  U.  S.,  665. 
Second,  by  coalescence,  or  the  vital  union  of  the  two  cor- 
porations, neither  being  extinguished,  but  their  existence 
becoming  joint  and  ceasing  to  be  several.  There  may  be 
examples  of  this  mode,  but  I  am  unable  now  to  cite  any. 
Third,  by  vital  succession,  or  the  extinction  of  both  original 
corporations  and  the  creation  of  a  new  one.  Examples  of 
this  mode  are  furnished  in  10  Howard,  376;  16  Ind.,  172 ; 
1  Wall.,  40;  18  16.,  206;   26  Ohio,  86,   and  95,   U.  S., 
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319,  Merger  may  be  compared  to  extinguishing  one  of  two 
lighted  torches,  and  combining  its  materials  with  the  other. 
Coalescence  may  be  compared  to  putting  two  burning 
torches  together,  and  leaving  them  to  shine  as  a  single  light. 
Succession  may  be  compared  to  extinguishing  both  torches 
in  the  moment  of  uniting  them,  and  instantly  relighting 
them,  as  one,  with  new  fire.  A  case  of  vital  succession, 
or  new  creation,  occurs  whenever  the  consolidated  com- 
pany is  incorporated^  no  matter  whether  the  powers  con- 
ferred be  those  which  were  enjoyed  by  the  prior  com- 
panies under  their  respective  charters,  or  powers  alto- 
gether different.  When  the  new  corporate  being  comes 
into  existence,  it  is  without  capacity  to  take  by  mere  trans- 
mission from  its  predecessors ;  it  can  take  only  by  grant, 
and  the  instrument  of  grant  is  its  charter.  What  now  con- 
stitutes a  part  of  its  chaiter  may  have  been  heretofore  the 
charters  of  other  companies,  but  that  will  not  carry  the  date 
of  its  charter  back  to  a  period  anterior  to  its  own  creation. 
It  is  impossible  that  the  charter  of  a  corporation  can  be 
older  than  the  act  of  incorporation  to  which  it  owes  its  ex- 
istence. It  cannot  be  doubted  that  the  act  of  April,  1863, 
is  an  act  of  incorporation.  It  declares  that  the  "  stockhold- 
ers of  said  railroad  companies,  by  such  corporate  name  and 
in  such  corporate  capacity,  are  made  capable  in  law  to  have, 
purchase  and  enjoy  such  real  and  personal  estate,  goods  and 
effects,  as  may  be  necessary  and  proper  to  carry  out  the  ob- 
jects herein  specified,  and  to  secure  the  full  enjoyment  of 
all  the  rights  herein  and  hereby  granted ;  and  by  said  name 
to  sue  and  be  sued,  and  plead  and  be  impleaded,  in  any 
court  of  competent  jurisdiction  ;  to  have  and  use  a  common 
seal,  and  the  same  to  alter  at  pleasure,  and  to  make,  ordain 
and  establish  such  rules,  by-laws  and  regulations  as  shall 
seem  necessary  and  convenient  for  the  government  and  pro- 
tection of  said  corporation,"  etc.  It  was  competent  for  the 
legislature  to  have  provided  for  consolidation  by  merger  or 
by  coalescence,  but  the  method  adopted  was  neither,  but  the 
very  different  method  of  vital  succession — the  creation  of 
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new  corporate  life.  The  consolidation  was  accomplished  in 
that  mode,  if  it  was  accomplished  at  all,  and  the  original 
companies  voluntarily  went  ont  of  existence. 

It  is  not  necessary  to  consider  here  any  qualified  existence 
for  the  purpose  of  responding  to  the  claims  of  creditors. 
40  Ga,,  706.  The  act  of  April,  1863,  declares  'Hhat  noth- 
ing herein  contained  shall  relieve  or  discharge  either  of  said 
companies  from  any  contract  heretofore  entered  into  by 
either,  but  this  company  shall  be  liable  on  the  same."  An- 
other provision  of  the  act  is,  "  that  the  several  immunities, 
franchises  and  privileges  granted  to  the  said  Savannah,  Al- 
bany and  Gulf  Railroad  Company,  and  the  Atlantic  and 
Gulf  Railroad  Company,  by  their  original  charters  and  the 
amendments  thereof,  and  the  liabilities  therein  imposed,  shall 
continue  in  force,  except  so  far  as  they  may  be  inconsistent 
with  this  act  of  consolidation."  The  meaning  of  this  latter 
provision  is,  that  the  immunities,  franchises  and  privileges 
referred  to  shall  be  vested  in  the  new  company,  and  that 
upon  it  shall  rest  the  same  liabilies  as  were  imposed  upon 
the  original  companies  by  their  respective  charters  and  the 
amendments  thereto.  In  other  words,  the  charters  of  the 
original  companies  and  the  amendments  thereto,  are  made 
the  measure  of  the  charter  immunities,  franchises,  privileges 
and  liabilities  of  the  consolidated  company.  Thus  the  At- 
lantic and  Gulf  Railroad  Company  of  1863  had  granted  to 
it  whatever  was  granted  to  the  Atlantic  and  Gulf  Railroad 
Company  of  1856,  and  whatever  was  granted  to  the  Savan- 
nah, Albany  and  Gulf  Railroad  Company.  Let  it  be  con- 
ceded that  one  of  the  immunities  so  granted  in  1863  to  the 
present  company  was  exemption  from  taxation,  beyond  one- 
half  of  one  per  cent,  on  net  income,  what  is  the  result  ? 
The  grant  was  qualified  by  the  general  provisions  of  the 
Code,  and  could  be  withdrawn  unless  the  right  to  withdraw 
was  denied  by  an  express  negative  in  the  act  making  the 
grant.  It  is  obvious  that  no  such  denial  is  contained  in  the 
act.  There  are  no  negative  words  whatever,  the  words 
being  " that  the  several  immunities,. franchises  and  privi* 
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leges  ....  shall  continue  in  force,  except  so  far  as  they 
may  be  inconsistent  with  this  act  of  consolidation."  Con^ 
tinue  in  force  how  long?  The  Code  furnishes  the  answer: 
until  it  shall  be  the  will  of  the  state  to  change,  modify  or 
destroy  the  corporation,  or  withdraw  the  franchise.  The 
will  of  the  state  to  modify  the  corporation,  and  withdraw 
the  special  franchise  in  respect  to  taxation,  was  expressed 
by  the  act  of  1874,  imposing  the  tax  now  in  question. 

2.  As  was  decided  by  this  court  in  55  Ga.j  312,  the  case  of 
the  Central  Railroad  and  Banking  Company  vs.  The  State^ 
54  /J.,  401,  was  sufficient  to  rule  the  question  involved  in 
the  present  case ;  but  the  supreme  court  of  the  United  States 
having  held  that  in  the  act  of  the  general  assembly  construed 
in  54  Qa,^  401,  there  was  no  purpose  to  create  a  new  corpo- 
ration, the  decision  now  made  is  put  on  another  ground,  a 
ground  that  is  tenable  without  stinting  the  submission  that 
is  due  to  that  tribunal  on  a  question  of  supreme  law.  We 
concede  that  this  court  erred  in  the  decision  reported  in  54 
Oa,^  401 ;  but  believe  there  was  no  error  in  the  judgment 
which  was  improperly  rested  on  that  decision  in  55  /J.,  312, 
and  we  thus  see  our  way  consistently  to  the  judgment  which 
we  now  render.  The  reason  given  for  the  decision  in  55 
Ga.^  312,  was  incorrect,  but  the  decision  itself  was  free  from 
error,  and  the  superior  court  should  have  conformed  to  it. 
In  the  case  of  the  Central  Railroad  and  Banking  Company, 
there  was,  as  determined  by  the  supreme  court  of  the  United 
States,  no  purpose  to  create  a  new  corporation  after  the 
Code  went  into  effect ;  whereas,  in  the  present  case,  the  pur- 
pose cannot  be  doubtful. 

Judgment  reversed. 


SooFiKLD  v%.  Gaskill  et  al. 

A  security  on  an  official  bond,  who  aids  the  principal  in  the  breach 
thereof,  is  not  entitled  to  contribution  from  ajco-security  for  dama- 
ges consequential  upon  said  breach. 
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Principal  and  surety.  Before  Judge  Hillyeji.  Fulton 
Superior  Court.     October  Term,  1877. 

Reported  in  the  opinion. 

D.  F.  &  W,  R.  Hammond,  for  plaintiff  in  error. 

B.  F.  Abbott  ;  John  A.  Wimpey,  for  defendants. 

Jackson,  Judge. 

Varney  A.  GaskiU  and  Lewis  Scofield  were  two  of  the 
securities  on  the  bond  of  Foster  Blodgett,  for  the  due  per- 
formance of  all  his  official  duties  as  superintendint  of  the 
Western  and  Atlantic  Railroad,  the  property  of  the  state, 
and  at  that  time  under  the  management  of  the  state.  Blodgett 
sold  some  iron  to  Scofield  at  private  sale,  belonging  to  the 
road,  and  took  his  notes  therefor,  payable  to  Blodgett  or 
bearer,  which  were  discounted  at  bank  by  Blodgett,  and  the 
money  not  accounted  for  by  Blodgett  to  the  state,  but  made 
way  with  by  him.  Scofield  paid  the  money  to  the  state, 
and  took  control  of  the  ^./a.  which  the  comptroller  gen- 
eral, under  the  statute,  had  issued  against  Blodgett  and  the 
sureties  on  his  bond,  and  had  the  same  levied  upon  certain 
property  of  Gaskill,  the  co-security,  which  was  claimed  by 
C.  B.  Gaskill,  for  himself,  and  as  next  friend  and  agent  of 
relatives  of  his,  and  a  bill  was  filed  in  aid  of  this  claim. 

The  property  was  found  not  subject  to  the  fi.  fa.  in  the 
control  of  Scofield  and  pressed  for  his  benefit ;  a  motion  was 
made  for  a  new  trial  by  Scofield,  the  motion  was  overruled, 
and  he  excepted. 

The  question  is,  was  the  property  rightfully  found  not 
subject  to  the^.y*a.  for  Scofield's  benefit  ? 

In  the  view  which  we  take  of  the  case,  it  is  unnecessary 
to  consider  many  points  made  in  the  record,  as  in  our  judg- 
ment one  alone  is  conclusive  of  the  issue. 

Section  1004  of  the  Code  declares  that  "  whenever  any 
iron,  or  any  tackle  or  apparel  may  become  useless  to  the 
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road,  and  the  superintendent  cannot  have  the  same  con- 
verted into  new  iron  on  reasonable  terms,  or  for  any  other 
good  reason,  he  shall  sell  the  same  at  pnblic  ontcry,  at  what- 
ever point  it  may  be  most  to  the  interest  and  convenience 
of  the  road,  to  the  highest  bidder,  after  giving  at  least 
thirty  days  notice  of  the  time  and  place  of  said  sale,  with  a 
description  of  the  property  in  a  public  gazette  at  Atlanta." 
The  next  section,  1005,  declares  that  "  he  may  sell  said 
property  for  cash  or  credit,  as  in  his  discretion  it  may  be 
best  for  the  state :  Provided^  that  if  on  credit,  it  shall  not 
be  longer  than  twelve  months,  with  note  or  bond  and  per- 
sonal security  thereto,  payable  to  the  governor  and  his  suc- 
cessors in  office,  or  bearer,  which  shall  be  deposited  in  the 
state  treasury,  and  when  collected  to  be  part  of  the  net 
earnings  of  the  road."  Section  1007  enacts  that  "  the  su- 
perintendent shall  keep  a  record  of  all  such  property  sold, 
to  whom  sold,  at  what  price,  and  on  what  terms,  and  shall 
embrace  the  same  in  his  report  to  the  governor." 

The  obligation  of  Blodgett  was  to  do  all  this  in  the  event 
that  he  sold  the  iron  of  the  road  ;  and  the  obligation  of  Sco- 
fleld was,  that  he  would  see  to  it  that  Blodgett  sold  the  iron 
in  this  way,  and  according  to  these  directions  laid  down  ex- 
plicitly in  the  statute.  The  proof  is,  that  Blodgett  broke 
his  bond  in  that  he  sold  the  iron  when  it  was  at  Scotield's  mill 
to  be  converted  into  new  iron  on  reasonable  terms ;  in  that 
he  did  not  sell  it  at  public  outcry,  nor  to  the  highest  bidder ; 
in  that  he  did  not  advertise  it  for  thirty  days,  with  a  full 
description  of  the  property,  and  in  a  public  gazette  in  At- 
lanta ;  in  that  he  did  not  take  the  note  payable  to  the  gov- 
ernor and  his  successors,  but  to  himself,  and  did  not  deposit 
it  in  the  state  treasury,  but  discounted  it  in  bank  and  appixh 
priated  the  proceeds  to  his  own  use ;  and  the  proof  is,  that 
Bcofield,  instead  of  discharging  his  obligation  to  see  to  it 
that  Blodgett  did  these  things,  helped  Blodgett  break  the 
bond  by  buying  the  iron  from  him  himself,  and  giving  him 
his  notes  at  thirty  days,  payable  to  Blodgett  instead  of  to 
the  governor,  and  thus  enabled  Blodgett  all  the  easier  to 
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discount  the  paper,  to  appropriate  the  money,  to  make  no 
record  thereof,  and  to  violate  his  obligation  to  the  state, 
whicli  Scofield  guaranteed  that  Blodgett  would  not  do. 

Nor  does  it  appear  that  the  iron  was  useless,  and  could  not 
be  converted  into  good  iron  on  reasonable  terms.  On  the 
contrary,  the  iron  was  at  the  mill  of  Scofield,  under  contract 
to  be  re-rolled  and  made  good  and  useful  to  the  road,  when- 
soever it  should  need  it. 

So  that  the  legal  question  made  by  the  facts  is  this :  Can 
a  surety,  who  himself  aided  the  principal  in  breaking  the 
bond,  which  he  had  insured  that  his  principal  would  not 
break,  recover,  in  any  form,  contribution  from  a  co-surety 
who  was  wholly  innocent  of  participating  in  the  breach 
which  caused  the  default  of  the  principal  ? 

We  cannot  see  a  particle  of  law  or  equity  in  the  claim. 
Scofield  was  particeps  cHininis  in  the  breach  of  the  bond. 
Blodgett  broke  it  by  his  aid.  If  Scofield  had  held  Blodgett 
to  the  contract  for  re-rolling  the  iron,  then  Blodgett  could 
not  have  broken  the  bond  by  its  unlawful  sale.  If  Scofield 
had  not  bought  the  iron  from  Blodgett,  the  latter  could  not 
have  readily  found  a  purchaser  for  it,  because  the  owners  of 
such  re-rolling  mills  as  Scofield  possessed,  alone  had  use  for 
such  iron,  and  there  was  no  other  such  mill  in  Atlanta,  where 
the  iron  was,  but  Scofield's. 

However  all  that  n  ay  be,  it  is  clear  that  Scofield  assisted 
Blodgett  in  the  breach  of  the  bond,  that  Gaskill  was  wholly 
innocent  of  any  participation  in  this  breach,  and  that  there 
cannot  be  any  principle  of  law  or  equity,  or  common  sense 
and  justice  between  man  and  man,  which  will  entitle  a  guilty 
security  to  exact  from  an  innocent  security  contribution  for 
damage  which  resulted  from  his  guilt  in  helping  the  com- 
mon principal  break  to  the  bond. 

The  cases  read  by  the  able  counsel  in  either  of  the  two 
cases  which  turn  on  the  same  question,  and  which  are  relied 
upon  by  them  in  behalf  of  Scofield,  do  not,  we  think,  apply 
to  the  facts  of  this  transaction.  In  one  of  those  cases  the 
surety  merely  encouraged  the  principal  to  dissipate  and 
gamble  without  participating  therein  and  getting  part  of  the 
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spoil ;  and  in  the  other,  the  sum  of  the  decision  is,  thatj^it 
cannot  avail  to  discharge  a  surety  who  has  expressly  bound 
himself  for  a  person's  doing  certain  things,  unless  it  can  be 
shown  that  the  party  taking  the  security  has  by  his  conduct, 
either  prevented  the  things  from  being  done,  or  connived 
at  their  omission^  or  enabled  the  person  to  do  what  he 
ought  not  to  have  done,  or  leave  undone  what  he  ought  to 
have  done,  and  that  but  for  such  conduct  the  omission  or 
commission  would  not  have  happened."  See  1  White  &  Tu- 
dor's  Lead.  Cases  in  Eq.,  96 ;  3  Clark  &  Finelly,  542. 

Squaring  this  case  by  the  principle  extracted  above,  we 
think  if  it  were  applicable  to  a  case  of  contribution  between 
co-securities,  that  Scofield  could  not  recover  from  Gaskill, 
because  by  his  conduct  he  prevented  Blodgett  from  doing 
what  he  ought  to  have  done ;  or  if  he  did  not  prevent  him, 
he  certainly  connived  at  his  omitting  to  do  what  he  ought 
to  have  done,  in  advertising  and  selling  the  property  at  pub- 
lic outcry,  and  he  enabled  Blodgett  to  do  what  he  ought 
not  to  have  done,  that  is,  to  take  the  note  payable  to  him- 
self, for  Scofield  signed  and  gave  Blodgett  that  note,  and 
but  for  Scofield's  conduct  in  participating  in  the  sale, 
Blodgett  could  not  have  done  what  he  did  do,  nor  could  ho 
well  have  omitted  to  do  what  he  should  have  done. 

It  would  be  inequitable  and  impolitic  to  allow  a  surety  so 
acting,  and  bound  up  in  the  transaction  which  broke  the 
bond,  with  his  principal,  after  paying  the  damage  which  his 
own  conduct  was  instrumental  in  causing,  to  recover  from 
his  co-sureties,  who  were  innocent,  tliQiv  pro  rata  of  the  loss 
he  sustained,  and  thus  making  them  help  him  pay  that  loss 
which  he,  by  his  own  violation  of  law,  had  incurred. 

For  this  reason,  and  on  this  ground,  the  judgment  is  af- 
firmed. 

Peeples,  guardian,  vs.  The  Brunswick  and  Albany  Rail- 
road Company. 

[ThiB  caae  was  argaed  at  the  last  term  and  the  decision  reserved.] 

The  declaration  alleged  that  plaintiff  was  a  passenger  on  defendant's 
road,  having  paid  his  fare  from  Alapaha  ot  Waycross  ;  that  he  was 
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in  the  usual  passenger  coach;  that  while  thus  situated  and  entitled 
to  the  care  and  protection  of  defendant,  at  an  intermediate  station, 
he  was  called  out  of  the  train  by  the  conductor  in  charge  thereof, 
who  was  defendant's  agent,  and  was  beaten,  bruised,  etc. 
Held,  that  the  failure  to  allege  in  express  terms,  that  the  agent  acted 
**  in  the  prosecution  and  within  the  scope  of  his  business,"  was  not 
a  vital  defect,  and  the  court  erred  in  dismissing  the  case  on  general 
demurrer.  Aliier,  had  the  injury  been  inflicted  after  the  delivery 
of  the  plaintiff  at  his  destination. 

Principal  and  agent.  Bailroads.  Before  Judge  Har- 
ris.    Coffee  Superior  Court.    April  Term,  1 877. 

John  D.  Luke,  the  plaintiff,  having  been  declared  a  luna- 
tic, Henry  B.  Peeples,  his  guardian,  was  made  a  party  in 
his  stead. 

Eeported  in  the  decision. 

D.  H.  Pope,  by  Z.  D.  Harrison,  for  plaintiff  in  error. 

Warebn  &  HoBBS  ;  Gkx)i)YEAR  &  Harris,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendant  to 
recover  damages  for  injuries  sustained  upon  the  following 
alleged  statement  of  facts :  that  plaintiff  was  a  passenger  on 
defendant's  railroad  from  Alapaha  to  Waycross,  having  paid 
his  full  fare  to  the  conductor  of  defendant's  railroad  train  from 
Alapaha  to  Waycross  on  defendant's  road,  and  being  in  the 
place  assigned  him  as  such  passenger  in  defendant's  passenger 
coach,  and  whilst  in  the  care  and  keeping  of  said  defendant's 
railroad  company,  and  its  said  conductor,  he  was,  at  Peai'son, 
a  station  on  said  road  between  Alapaha  and  Waycross,  called 
out  of  said  coach  and  train,  by  I.  E.  Dart,  the  conductor  of 
said  train,  in  whose  charge  and  under  whose  protection  and 
care  said  train  and  your  petitioner  were,  he,  the  said  Dart, 
then  and  there  being  the  agent  of  said  company,  and  your 
petitioner  was  then  and  there,  by  the  said  Dart,  he  being 
conductor  and  agent  as  aforesaid,  beaten,  bruised,  wounded 
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and  injured  in  the  most  shameful  and  shocking  manner,  on 
his  head,  face  and  body,  your  petitioner  then  and  there  being 
in  the  care  and  keeping,  Ind  under  the  protection  of  the  said 
Dart  as  conductor  and  agent  of  defendant's  train,  as  afore- 
said. The  defendant  demurred  generally  to  the  plaintiffs  de- 
claration, on  the  ground  that  it  was  not  liable  to  him  for  dam- 
age? on  the  allegations  contained  therein.  The  court  sus- 
tained the  demurrer  and  dismissed  the  plaintiffs  case,  where, 
upon  the  plaiptiflE  excepted. 

The  296l6t  section  of  the  Code  declares  that  "every  per- 
son shall  be  liable  for  torts  committed  by  his  wife,  and  for 
torts  committed  by  his  child,  or  servant  by  his  command, 
or  in  the  prosecution  and  within  the  scope  of  his  business, 
whether  the  same  be  by  negligence  or  voluntary," 

Although  the  plaintiff  does  not  allege  in  express  terms 
in  his  declaration  that  the  defendant's  agent,  when  he  in- 
flicted the  injury  upon  him,  was  in  the  prosecution  and 
within  the  scope  of  its  business,  still  the  allegations  con- 
tained therein  are  substantially  to  that  effect,  and  can  be 
amended  inasmuch  as  there  is  sufficient  in  the  declaration 
to  amend  by.  The  defendant's  conductor  was  in  the  prose- 
cution of  its  business  and  acting  within  the  scope  of  its  au- 
thority, when  he  was  engaged  in  transporting  the  plaintiff 
as  a  passenger  on  its  train  from  Alapaha  to  Waycross,  and 
the  plaintiff  was  entitled  to  the  care  and  protection  of  the 
defendant's  conductor  as  such  passenger  until  he  arrived  at 
the  place  of  his  destination.  The  injury  complained  of  was 
done  by  the  defendant's  conductor  and  agent,  to  the  plain- 
tiff, as  a  passenger  on  its  train  en  route  between  Alapaha 
and  Waycross. 

K  the  defendant's  conductor  had  delivered  the  plaintiff 
as  a  passenger  on  its  train  at  Waycross,  the  place  of  his  des- 
tination, and  had  afterwards  beaten  him,  the  defendant 
would  not  have  been  liable  therefor,  but  he  called  him  out 
of  the  car  when  he  was  engaged  in  prosecuting  the  defend- 
ant's business,  and  within  the  scope  of  its  business  in  trans- 
18 
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porting  him  as  a  passenger  on  its  train,  and  yoliintarily  beat 
him.  In  our  judgment  the  court  erred  in  sustaining  the 
defendant's  demurrer  and  dismissing  the  plaintiff's  case. 
See  Oasway  vs.  Atlanta  cfe  W.  P.  JR.  JR.  Co.,  58th  Ga.^ 
Hep.,  216. 
Let  the  judgment  of  the  court  below  be  reversed. 


6U    ^284 

^i5-^'  Plain  vs.  The  State  op  Georgia. 

1.  When  several  are  charged  together  in  the  same  indictment  with  the 
offense  of  assault  with  intent  to  murder,  committed  by  throwing 
rocks  and  pieces  of  brick,  and  one  of  the  accused  is  upon  trial  alone, 
evidence  is  admissible  that  he  threw  a  rock  or  brickbat  or  both, 
though  no  concert  or  conspiracy  between  him  and  the  other  defend- 
ants is  established.  And  the  evidence  is  admissible,  though  the  wit- 
ness cannot  be  certain  whether  the  missiles  thrown  were  rocks  ex- 
clusively, or  brickbats  exclusively,  or  one  of  each. 

2.  All  the  defendants  in  the  bill  may  be  principals  in  the  first  degree. 
The  indictment  alleging  that  they  all  threw  rocks  and  pieces  of  brick, 
it  means  that  each  threw  with  his  own  hands,  or  else  by  the  hands 
of  the  others  under  such  circumstances  as  would  render  the  throw- 
ing done  by  them  his  act,  in  law,  as  well  as  their  own  act. 

3.  Where  the  offense  was  not  a  simple  assault,  on  any  possible  view  of 
the  evidence,  no  charge  to  the  jury  in  respect  to  finding  the  prisoner 

guilty  of  a  simple  assault  should  be  given. 

4.  A  sentence  to  imprisonment  and  labor  for  five  years,  cannot  be 
deemed  cruel  and  excessive,  when  the  period  might  legally  have  been 

extended  to  ten  years. 

o.  In  writing  out  and  signing  a  sentence,  during  the  same  term  of  the 
court  at  which  it  was  pronounced,  the  court  may  fix  a  period  of  im- 
prisonment and  labor  shorter  than  that  designated  in  the  oral  sen- 
tence; and  this  may  take  place  in  the  absence  of  the  prisoner,  being 
done  for  his  benefit,  and  operating  altogether  in  his  favor. 

6.  That  the  prisoner,  after  his  sentence  was  duly  pronounced,  but  be- 
fore it  was  written  out,  signed  and  recorded,  was  sent  away  by  the 
sheriff  or  jailer,  on  demand  of  the  keeper  of  the  penitentiary,  was 
not  the  fault  of  the  court,  and  furnished  no  reason  for  not  mitigat- 
ing the  sentence  and  having  it  spread  upon  the  minutes. 

Criminal  law.  Evidence.  Principals.  Charge  of  Court. 
Sentence.  Practice  in  the  Superior  Court.  -Before  Judge 
Undebwood.    Polk  Superior  Court.    August  Term,  1877. 
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An  indictment  was  found  against  Plain  and  others,  the 
material  portion  of  whicli  was  as  follows :  '*  Charge  and 
accuse  Perry  Plain,  Young  Prior  and  Foster  Peck,  of  the 
county  and  state  aforesaid,  with  the  offense  of  assault  with 
intent  to  murder,  for  that  the  said  Perry  Plain,  Young 

Prior  and  Foster ,  in  the  county  and  state  aforesaid, 

on  December  25th,  1876,  did  then  and  there  commit  an  as- 
sault, and  with  two  large  rocks  and  with  two  large  pieces  of 
brick,  the  same  being  a  weapon  likely  to  produce  death, 
which  they  in  their  hands  then  and  there  held,  in  and  upon 
one  Samuel  Talbot,  in  tlie  peace  of  God  and  said  state  then 
and  there  being,  did  then  and  there,  unlawfully,  wilfully, 
feloniously  and  of  malice  aforethought,  make  an  assault,  and 
the  said  rocks  and  pieces  of  brick  did  then  and  there  throw 
and  hurl  at  and  against  him,  the  said  Samuel  Talbot,  with 
intent  him,  the  said  Samuel  Talbot,  then  and  there  unlaw- 
fully, wilfully,  feloniously,  and  of  his  malice  aforethought, 
to  kill  and  murder,  contrary,"  etc. 

The  defendants  severed,  and  Plain  was  first  placed  on 
trial.     He  pleaded  not  guilty. 

In  the  course  of  the  trial,  the  state  proposed  to  prove  by 
E.  F.  Gibson,  that,  at  the  time  and  place  alleged  in  the  in- 
dictment, he  saw  the  defendant  have  a  rock  or  brickbat  in 
his  hand,  and  that  he  threw  it  at  and  struck  Samuel  Talbot. 
To  this  evidence  the  defendant  objected  on  the  following 
grounds :  1st.  That  the  witness  could  not  testify  disjunct- 
ively that  it  was  a  rock  or  brick ;  that  it  must  have  been  the 
weapon  charged  to  have  been  used,  and  not  one  or  the  other 
of  them.  2d.  That  the  indictment  did  not  state  with  suffi- 
cient certainty  which  one  of  the  defendants  had  or  threw 
the  rock  or  brick ;  that  it  did  not  charge  that  the  defendant 
had  it,  or  threw  it  at  the  prosecutor. 

The  objection  was  overruled  and  the  evidence  admitted. 

The  jury  found  the  defendant  guilty,  and  the  court  sen- 
tenced him  orally  to  seven  years  in  the  penitentiary.  A 
motion  for  new  trial  and  in  arrest  of  judgment  was  made, 
on  the  following  grounds : 
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Ist.  Because  the  admission  of  testimony  above  stated  was 
eri'or. 

2d.  Because  the  indictment  does  not  charge  which  one  of 
the  three  defendants  was  principal  in  the  first  degree — ^that 
is  to  say,  who  was  the  actual  perpetrator  of  the  offense ;  and 
does  not  state  who  was  principal  in  the  second  degree,  or  in 
what  other  character  the  other  defendants  acted,  provided 
they  took  any  part  in  said  difficulty,  it  being  impossible  for 
all  to  have  been  principals,  according  to  the  facts  charged. 

3.  Because  after  charging  the  law  as  to  assault  with  in- 
tent to  murder,  and  as  to  assault  and  battery,  the  court 
failed  to  charge  the  circumstances  under  which  the  jury 
might  find  the  defendant  guilty  of  an  assault. 

4.  Because  the  punishment  inflicted  was  cruel  and  ex- 
cessive. 

The  sentence  of  seven  years  in  the  penitentiary  was  pro- 
nounced from  the  bench,  in  the  presence  of  the  defendant. 
Soon  thereafter,  before  the  sentence  was  written  out,  and 
bef oi*e  there  was  time  to  prepare  the  motion  for  a  new 
trial  and  in  arrest,  the  defendant  was  delivered  by  the 
jailer  to  the  principal  keeper  of  the  penitentiary,  on  the 
demand  of  the  latter.  With  this  prompt  delivery, 
the  court  had  nothing  to  do.  When  the  sentence  was  for- 
mally written  out,  in  the  absence  of  the  defendant,  the 
court  reduced  the  term  of  imprisonment  to  five  years. 

The  motion  for  new  trial  and  in  arrest  was  overruled. 
Error  was  assigned  upon  each  ground  taken  in  the  said  mo- 
tion, and  because  the  court  erred  in  permitting  the  defend- 
ant to  be  delivered  to  the  principal  keeper  of  the  peniten- 
tiary without  written  sentence,  and  in  so  short  a  time  after 
he  was  convicted,  and  because  the  court  erred  in  pronounc- 
ing the  sentence,  under  which  defendant  is  now  in  the 
penitentiary,  in  his  absence. 

TmwELL  &  Thompson,  for  plaintiff  in  error. 

C.  T.  Clements,  solicitor  general,  for  the  state. 
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Plain  fv.  The  State. 

Blboklet,  Judge. 

1.  An  indictment  against  many  is  good  against  any  one 
of  them,  without  proof  of  concert  or  conspiracy,  if  the 
offense  be  such  as  that  one  could  commit  it  alone.  Assault 
with  intent  to  murder  is  such  an  offense.  Evidence  was 
admissible  that  the  prisoner  then  on  trial  threw  a  rock  or  a 
brickbat,  or  both.  The  doubt  of  the  witness  as  to  the  char- 
acter of  the  missiles  was  no  reason  for  excluding  the  evi- 
dence. The  indictment  covered  both  rocks  and  pieces  of 
brick.  The  witness  was  within  it,  though  he  could  not  be 
certain  whether  there  was  a  rock  and  a  brickbat,  or  whether 
there  were  two  rocks,  or  two  brickbats,  thrown. 

2.  The  indictment  treated  each  defendant  as  a  principal 
in  the  first  degree,  and  there  is  nothing  in  the  nature  of  the 
charge,  or  in  tJie  weapons  used,  or  in  the  manner  of  using 
them,  to  render  that  relation  impracticable.  In  alleging 
that  each  defendant  threw  rocks  and  pieces  of  brick,  the  in- 
dictment means  that  each  threw  with  his  own  hands,  or  else 
by  the  hands  of  others,  under  such  circumstances  as  would 
make  the  act  of  each  the  act  of  all.    36  Oa.^  222. 

3.  On  any  possible  view  of  the  offense  under  the  evidence, 
it  was  not  a  simple  assault.  Of  course,  then,  the  refusal  of 
the  court  to  charge  on  that  grade  of  violence  was  not  el'ror. 
56  Oa,,  408. 

4.  The  sentence  might  have  gone  up  to  ten  years,  but 
the  humane  tenderness  of  the  judge  restricted  it  to  five 
years.  The  complaint  of  cruelty  and  excess  is  without  the 
shadow  of  foundation,  so  far  as  we  can  see.    47  Ga.^  297. 

5.  After  the  sentence  was  orally  pronounced  in  the  pres- 
ence of  the  prisoner  and  his  counsel,  the  court,  in  writing 
it  out  and  having  it  recorded,  mitigated  it,  so  as  to  make 
the  term  of  imprisonment  and  labor  in  the  penitentiary 
shorter  than  that  designated  in  the  oral  sentence.  This  was 
done  in  the  prisoner's  absence ;  but  it  was  a  boon  to  him. 
Compare  28  Oa,,  285 ;  18  Wall.,  163. 

6.  The  ministerial  officer,  whether  sheriff  or  jailer,  had 


Digitized  by 


Google 


288  SUPREME  COURT  OP  GEORGIA. 

Pritchard  m.  Johnson  A  Calhoun. 

no  right  to  send  the  prisoner  away,  before  his  sentence  was 
written  out  and  recorded,  though  he  was  demanded  by  the 
keeper  of  the  penitentiary ;  but  the  court  was  in  no  way 
implicated  in  the  irregularity,  and  the  officer's  misconduct 
or  inadvertance  furnished  no  reason  for  not  mitigating  the 
sentence  and  having  it  spread  upon  the  minutes  of  the 
court. 

For  fear  of  misapprehension,  we  will  add,  that  it  is  not 
a  safe  practice  to  take  action  in  a  criminal  case  without  the 
accused  and  his  counsel  are  both  present.  Even  when  a 
benefit  is  intended,  the  effect  may  not  be  altogether  bene- 
ficent ;  and  no  other  eyes  are  so  keen  in  discerning  possible 
detriment,  as  those  of  the  man  who  is  to  undergo  punish- 
ment, and  the  counsel  who  bears  upon  his  conscience  the 
weight  of  his  client's  case. 

Judgment  affirmed. 


Pbttohabd  vs.  Johnson  &  Calhoun. 

A  note  for  fertilizers  was  sued  by  the  assignee  tliereof ;  it  contained  a 
stipulation  attached  to  it  that  unless  written  notice  was  ^ven  the 
holder  or  his  agent  on  the  1st  of  July,  failure  of  consideration  should 
not  be  pleaded ;  a  plea  alleged  that  the  agent  had  notice  (verbal)  repeat- 
edly during  the  year  of  the  failure  of  the  guano  to  show  itself,  and  that 
he  assured  the  defendant  that  it  would  yet  prove  valuable;  that  this 
information  was  given  him  from  the  last  of  May  or  during  the  year, 
and  the  assurances  that  the  value  and  eventual  worth  of  the  guano 
would  yet  show  themselves  were  repeated  by  the  agent;  but  there 
was  no  allegation  in  the  plea  that  the  written  notice  was  given  on 
the  1st  of  July  to  anybody,  yet  the  consideration  had  wholly  failed, 
the  guano  being  worthless. 

EM,  that  the  court  did  right  to  strike  the  plea. 

Promissory  notes.    Notice.     Contracts.    Before  Judge 
Hall.     Spalding  Superior  Court.    August  Term,  1877. 

Reported  in  the  opinion. 

Hunt  &  Johnson,  for  plaintiff  in  error. 
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Prttehard  vs.  Joknton  A  OalhoiiD. 

Bbck  &  Bbbkb,  for  defendants. 
jAOKBoisSy  Jadge. 

This  case  presents  a  single  question.  The  conrt  struck 
the  plea  of  the  defendant  on  demurrer,  and,  there  being  no 
other  plea,  awarded  judgment  for  the  plaintiffs.  The  strik- 
ing the  plea  is  the  error  assigned. 

The  suit  was  on  a  note  for  some  sixty-seven  dollars,  ap- 
pealed from  the  justice  court.  The  consideration  of  the 
note  was  a  fertilizer  furnished  by  R.  T.  Wilson  &  (/O.,  and 
appended  to  it  there  was  a  written  agreement  not  to  "  plead 
a  failure  of  consideration  on  the  note  as  described  in  this 
mortgage,  unless  I  give  the  holders  or  their  agents  written 
notice  of  such  failure  on  the  first  day  of  July,  1876." 

The  plea  alleged  that  in  the  latter  part  of  May  or  first  of 
June  the  defendant  went  to  see  the  agent  of  the  parties  or 
met  him,  and  then  and  there  gave  him  notice  that  the  pre- 
tended guano  had  up  to  that  time  wholly  failed  to  be  of  any 
benefit  to  defendant,  and  that  the  agent  could  come  out  and 
see  for  himself  so  that  there  should  be  no  further  trouble 
in  regard  to  it,  that  from  the  time  aforesaid  on  through  the 
entire  year  he  gave  the  agent  notice  repeatedly  that  the 
consideration  of  the  guano  had  failed,  and  the  agent,  at  the 
time  aforesaid  and  at  all  subsequent  times,  informed  defend- 
ant that  he  should  not  be  troubled  about  the  results  of  the 
guano,  that  the  same,  though  slow  in  effect,  would  finally 
make  itself  extremely  productive  to  defendant,  but  that  tliis 
guano  had  proved  to  be  wholly  worthless. 

The  suit  was  brought  by  Johnson  &  Calhoun,  to  whom 
the  note  and  contract  was  duly  assigned,  the  same  being 
made  negotiable  by  assignment,  and  the  plea  above  set  out 
in  substance  was  stricken  in  the  contest  between  these  plain- 
tiffs and  the  defendant.  The  plea  is  to  be  read  most  strictly 
against  the  pleader.  So  that  there  is  no  allegation  of  vrrit- 
ten  notice  at  all,  and  there  is  no  allegation  of  any  notice, 
written  or  verbal,  on  the  1st  of  July,  which  the  contract  re- 
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quired  from  the  defendant.  It  also  appears  that  the  agent 
never  waived  the  notice  in  writing  on  the  Ist  of  July,  for 
the  plea  makes  no  averment  of  such  waiver ;  but  the  alle- 
gation is  that  the  agent  assured  the  defendant  that  the  guano 
was  good,  though  slow,  and  would  exhibit  itself  as  good  in 
due  time.  Even  if  the  agent  had  waived  the  written  notice 
required  by  the  contract  on  the  1st  of  July,  it  may  well  be 
questioned  whether  it  came  within  the  scope  of  his  author- 
ity ;  an  agent  to  receive  a  written  notice  for  his  principal 
being  quite  different  from  an  agent  appointed  generally  to 
manage  the  business  of  the  principal.  But  in  this  case  the 
allegation  is  merely  to  the  effect  that  the  agent  lulled  the 
defendant  into  security  by  assuring  him  that  the  guano 
would  yet  prove  to  be  good,  which  he  certainly  had  no 
authority  to  do,  even  from  the  payees  of  the  note — much 
less  from  the  assignees  for  value  of  the  note,  the  present 
plaintiffs. 

The  defendant  having  solemnly  and  deliberately  agreed 
not  to  make  the  defense  of  failure  of  consideration  of  the 
note  unless  written  notice  thereof  was  given  on  the  1st  of 
July,  and  having  given  no  good  reason  in  his  plea  why  the 
notice  he  stipulated  to  give  was  not  given  on  the  day  set  for 
it,  it  follows  that  the  defense  set  up  in  the  plea  was  not 
good,  and  that  the  plea  was  properly  stricken. 

The  holders  of  this  paper  had  a  right  to  the  notice  to 
them,  or  to  their  agent  to  be  sent  to  them,  in  writing  on  the 
1st  of  July,  in  order  that  they  might  prepare  to  rebut  the 
defense  which  might  be  made  that  the  fertilizer  was  value- 
less. It  was  a  reasonable  contract.  By  the  Ist  of  July  the 
manure  would  tell  on  the  crop,  and  if  the  party  meant  to 
defend  the  case  and  dispute  the  value  of  the  fertilizer  he 
had  time  to  test  it,  and  having  time  to  do  so,  he  ought  to 
have  given  notice,  according  to  contract,  if  he  found  the 
manure  to  be  worthless. 

Judgment  afSrmed. 
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Haygood  vt.  The  Qeorgim  Baoking  and  Trust  Co. 

Hatgood  vs.  The  Georgia  Banking  &  Trust  Company.  J7__^I 

An  order  of  the  superior  court  continuing  a  case  with  leave  to  amend 
the  pleadings,  is  not  such  a  final  judgment  as  will  authorize  a  writ 
of  error  to  this  court. 

Practice  in  the  Supreme  Court.     January  Term,  1878. 
Reported  in  the  decision. 

E.  A.  Angibr  ;  Alex.  C.  King,  for  plaintiff  in  error. 
John  D.  Cunningham  ;  Geo.  C.  Spann,  for  defendant. 
Warner,  Chief  Justice. 

This  was  a  case  of  garnishment  instituted  in  the  court 
below,  and  brought  up  to  this  court  by  writ  of  error.  When 
the  case  was  called  here  the  defendant  in  garnishment  made 
a  motion  to  dismiss  it,  on  the  ground  that  it  did  not  appear 
from  the  record  that  any  judgment  had  been  rendered  in 
the  court  below,  which  this  court  could  either  aiBrm  or  re- 
verse, and  that  the  case  was  still  pending  in  that  court.  The 
presiding  judge  certified  ^'  that  the  announcement  was  made 
by  him  that  the  motion  docket  on  which  the  case  was  en- 
tered had  been  closed  for  the  term,  and  that  counsel  inter- 
ested in  cases  on  that  docket  need  not  attend  further.  Af- 
terwards the  plaintiffs  counsel  asked  the  court  to  take  up 
the  case  in  the  absence  of  the  defendant's  leading  counsel) 
who  was  sent  for,  and  on  coming  into  court,  stated  in  his 
place  that  there  was  really  no  indebtedness  on  the  part  of 
the  garnishee,  that  he  was  ionojide  defending,  and  desired 
time  to  make  the  answer  of  the  garnishee  more  full  and  as 
it  was  intended  to  have  been,  and  as  there  was  no  jury  to 
try  a  traverse  of  the  answer,  the  juries  having  been  dis- 
charged, the  court,  in  the  exercise  of  its  discretion  in  favor 
of  justice,  continued  the  case,  with  leave  to  amend  the 
garnishee's  answer. 

The  case  is  still  pending  in  the  court  below,  and  the  writ 
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of  error  must  be  diBmissed ;  Code,  4250.  Whereupon  the 
plaintiflE  asked  leave  to  withdraw  the  writ  of  error,  which 
was  granted. 


Bbumbt  et  al.  vs,  Baknabd,  a^nt. 

60   232  [Jackson,  Judge,  was  providentially  prevented  fh>m  presiding  in  this  case.] 

UO   452, 

1.  Continuance  to  establish  a  defense  that  was  not  good  in  law  on  the 
face  of  the  record,  was  properly  denied,  even  if  the  denial  was  rested 
on  the  insufficiency  of  the  showing  as  to  extrinsic  facts,  and  if  the 
showing,  in  that  respect,  was  not  without  some  strength. 

2.  When  the  object  of  a  bond  is  to  have  certain  property  forthcoming 
to  answer  for  a  certain  debt,  and  by  the  condition,  the  obligors  un- 
dertake to  preserve  the  property  and  produce  it  on  demand,  or  pay 
the  debt,  they  must  do  one  or  the  other,  though  which  they  will  do 
is  at  their  election.  If  they  produce  a  part  of  the  property  (for  the 
purpose  of  being  sold  and  applied  to  the  debt,)  and  consume  the 
residue,  the  proceeds  of  so  much  as  is  produced  by  them  and  accept- 
ed by  the  obligee,  will  go  in  reduction  of  the  debt,  and  the  balance 
of  the  debt  will  be  the  measure  of  recovery  in  a  suit  on  the  bond. 

8.  The  acceptance  by  the  obligee  of  the  part  produced,  is  no  election 
by  him  to  measure  his  recovery  by  the  value  of  the  residue,  rather 
than  by  the  balance  of  the  debt. 

4.  Where  the  amount  of  the  debt  and  the  quantity  of  the  property  are 
both  set  forth  in  the  condition  of  the  bond,  parol  evidence  to  vary 
the  condition  as  to  either,  is  not  admissible,  in  the  absence  of  proper 
allegations  of  fraud,  accident  or  mistake. 

Continuance.  Bond.  Evidence.  Contracts.  Before 
Judge  RioE.    Clarke  Superior  Court.    August  Term,  1877. 

Barnard,  as  agent  of  the  Georgia  Railroad,  brought  com- 
plaint against  Brumby  and  Hunnicut,  on  a  bond  the  condi- 
tion of  which  was  as  follows : 

"  The  condition  of  this  bond  is  such,  that  whereas  the 
said  Barnard,  agent  as  aforesaid,  has  delivered  to  the  said 
Brumby  certain  twenty-seven  carloads  of  tan-bark  to  be 
hauled  to  the  premises  of  the  said  Brumby,  and  there  stowed 
safely  and  free  of  charge  or  expense  to  the  said  Ghi.  R.  R. 
&  B'g  Co.    Now  should  the  said  Brumby  safely  and  faith- 
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folly  store  said  twenty-seven  cars  of  tan-bark,  holding  the 
same  solely  and  exclusively  subject  to  the  order  of  the  said 
Barnard,  agent  as  aforesaid,  and  keeping  the  same  amply 
covered  by  a  policy  of  Are  insurance,  and  promptly  and 
without  let  or  hindrance,  deliver  the  said  bark  on  the  order 
of  the  said  Barnard,  agent  as  aforesaid,  to  whomsoever  the 
said  bark  may  be  sold  by  the  Ga.  R.R.  &  B'g  Co.,  to  realize 
freight  charges  on  said  bark,  or  should  the  said  Brumby 
pay,  or  cause  to  l)e  paid,  to  the  said  Barnard,  agent  as  afore- 
said, the  sum  of  $1004.50,  the  amount  due  for  freight  on 
said  bark,  then  this  bond  is  null,  etc.'^ 

The  defendant  pleaded  the  general  issue,  that  Hunnicut 
was  security  only,  and  had  no  other  connection  wkh  the 
case,  and  that  the  bond  sued  on  was  given  only  to  secure  the 
railroad  in  the  payment  of  certain  freight  on  tan-bark  due 
by  him  to  it,  which  he  admits  to  be  $360.00,  but  denies  to 
be  any  m(»re.  Hunnicut  pleaded  part  performance,  in  this 
that  Brumby  delivered  to  plaintiff  enough  of  the  bark  to  pro- 
duce $376.00  in  March,  1876  ;  that  by  accepting  this  bark, 
plaintiff  waived  all  right  under  the  bond  to  claim  the  pen- 
alty as  liquidated  damages,  and  can  now  only  recover  the 
value  of  the  bark  not  so  delivered. 

When  the  case  was  called  for  trial  the  defendants  moved 
for  a  continuance  on  account  of  the  absence  of  the  defend- 
ant. Brumby.  It  was  shown  that  he  was  suffering  from 
nervous  debility  and  general  bad  health  resulting  from  over- 
work, and  had,  under  the  advice  of  his  physician,  gone  to 
the  mountains  for  recreation,  trout  fishing,  etc. 

The  motion  was  overruled. 

On  motion  of  the  plaintiff  all  of  the  pleas  were  stricken 
except  that  of  the  general  issae. 

Barnard  testified  as  follows :  Delivered  to  Brumby 
twenty-seven  car  loads  of  bark  under  the  bond.  Some  of 
the  cars  were  badly  loaded,  not  full.  A  full  car-load  of 
bark  is  about  eight  cords.  Demanded  frequently  the  money 
or  the  bark.  Only  a  portion  of  the  bark  was  returned, 
which,  after  a  month's  advertisement,  was  sold  at  public 
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outcry  for  $376.00,  Bramby  being  the  purchaser.  This 
amount  was  entered  as  a  credit  on  the  bond.  Brumby  told 
witness  that  he  had  used  about  seventy  cords  of  the  bark. 

No  other  evidence  being  introduced,  the  court  charged 
the  jury  and  they  found  for  the  plaintiff  $628.50. 

The  defendants  moved  for  a  new  trial,  because  the  court 
erred  in  overruling  the  motion  for  a  continuance,  in  striking 
the  pleas,  and  in  charging  the  jury  that  if  Brumby  did  not 
deliver  the  bark  when  demanded  by  plaintiff,  then  the  de- 
fendants are  liable  for  $1004.50  mentioned  in  the  condition 
of  the  bond  ;  that  if  a  portion  of  the  bark  only  was  deliv- 
ered to  the  plaintiff,  then  the  defendants  are  entitled  to  a 
credit  of  its  value,  and  the  plaintiff  is  entitled  to  recover 
the  balance  of  the  $1004.50. 

The  motion  was  overruled  and  the  defendants  excepted. 

N.  J.  Hammond  ;  T.  W.  Rocker  ;  Cobb,  Ebwin  ife  Cobb, 
for  plaintiffs  in  error. 

Emory  Speeb,  for  defendant. 
Bleckley,  Judge. 

1.  The  writer  of  this  opinion  knows  from  personal  expe- 
rience that  an  invalid  may  be  able  to  ramble  among  the 
mountains  and  fish  a  little  for  speckled  trout,  without  be- 
ing fit  for  business  in  the  court-house.  The  other  mem- 
bers of  the  court  are  weak  in  the  faith,  and  seem  loath  to 
recognize  a  state  of  health  so  ambiguous.  We  all  think 
that,  as  the  defense  on  the  record  was  not  sound  in  law,  the 
refusal  of  a  continuance  to  establish  it  was  not  positive 
error. 

2.  The  bond  was  to  produce  certain  property  or  pay  a 
certain  debt.  Which  they  would  do  was  at  the  option  of 
the  obligors.  The  object  of  the  contract  was  evidently  to 
make  the  debt  secure,  the  same  having  arisen  out  of  trans- 
portation of  the  property,  and  being  an  amount  agreed  upon 
as  due  for  freight  thereon.     It  was  doubtless  assumed  that 
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the  property  was  worth  more  than  its  own  freight.  The 
Bcheme  of  settlement  was,  to  have  security  for  the  return  of 
the  whole  property,  so  that  the  opportunity  to  realize  the 
entire  freight  bill  out  of  the  same  might  be,  after  delivery 
to  the  consignee,  just  what  it  would  have  been  had  delivery 
not  taken  place.  But  a  return  of  the  property  was  a  secon- 
dary and  subordinate  consideration.  The  main  thing  was 
to  collect  the  freight ;  and  the  consequence  of  a  failure  to 
return  the  property  was,  that  the  freight  was  to  be  paid  by 
the  makere  of  the  bond.  They  had  but  one  way  to  save 
themselves  from  paying  the  freight,  and  that  was,  to  put 
the  other  party  in  statu  quo.  This  they  failed  to  do.  Some 
of  the  property  was  returned,  sold,  and  the  proceeds  ap- 
plied to  the  debt.  They  retained  the  balance  of  the  prop- 
erty, and  converted  it  to  their  own  use.  The  claim  they 
now  make  is,  that  instead  of  completing  the  discharge  of  the 
debt  as  the  result  of  their  failure  to  produce  all  the  prop- 
erty, they  shall  account  simply  for  the  value  of  the  prop- 
erty not  produced,  making  the  latter  the  measure  of  dama- 
ges in  the  present  action  on  the  bond.  The  contract  was  to 
produce  the  property  or  pay  the  debt.  The  performance 
offered  is  to  produce  some  of  the  property,  and  pay,  not 
the  debt,  but  the  value  of  the  balance  of  the  property.  The 
obligors  did  not  bargain  for  the  right  of  retaining  any  of 
the  property,  except  on  condition  of  payihg  the  debt ;  they 
now  want  that  right,  on  condition  of  paying  less  than  the 
debt — that  is,  the  value  of  so  much  of  the  property  as  they 
have  thought  proper  to  keep  and  consume.  This  would 
throw  the  risk  of  decline  in  price  upon  the  plaintiff,  with- 
out giving  him  a  chance  to  benefit  by  a  future  advance. 
The  defendants  never  stipulated  for  the  right  of  keeping 
the  property  at  its  actual  value,  but  only  at  the  amount  of 
the  debt.  The  plaintiff  was  a  creditor  in  possession,  having 
the  whole  property  for  security.  The  defendants  substitu- 
ted for  that  security  their  engagement  to  restore  it  in  full 
or  pay  the  debt  in  full.    Not  having  done  the  former,  they 
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must  do  the  latter.     So  it  is  "  nominated  in  the  bond."     7 
John.,  465 ;  2  Ad.  on  Cont,  7  §319. 

3.  When  a  part  of  the  property  was  produced  and  ac- 
cepted, the  obligee  had  a  right  to  expect  that  the  balance, 
would  be  forthcoming  also.  His  acceptance  of  so  much 
was  no  new  undertaking  on  his  part.  It  did  not  oblige 
him  to  measure  his  recovery  on  the  bond  by  the  value  of 
the  residue,  instead  of  the  balance  of  the  debt. 

4.  Parol  evidence  was  not  admissible  to  vary  the  terms 
of  the  bond,  in  respect  to  the  true  amount  of  the  debt  or 
the  true  quantity  of  the  property.  Both  these  matters  were 
set  forth  in  the  writing,  and  there  was  no  proper  allegation 
of  fraud,  accident  or  mistake  to  serve  as  the  basis  of  reform- 
ing the  instrument.  M  othing  in  the  whole  range  of  the  con- 
tract was  more  material  than  these  two  elements,  the 
amount  of  the  debt,  and  the  quantity  of  the  property.  The 
attempted  defense  was  without  merit,  and  the  court  did 
not  err  in  the  disposition  made  of  it. 

Cited  in  the  argument:  (continuance)  Code,  §§3524, 
3521;  (damages)  lb.  §2941;  17  Oa.,  609;  44  lb.  507;  5 
Metcalf ,  62 ;  Sedgwick  on  Dam.,  491,  note ;  19  Barb.,  388 ; 
16  K  Y.,  275. 

Judgment  a£Srmed. 
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60  2g6  Walden,  administratrix,  V8.  The  County  of  Lee. 

no  6881  1,  An  affidavit  of  illegality  to  a  tax  fi,  fa.,  issued  by  order  of  the  ordi- 

•  -^o~lt9d  nary  against  the  administratrix  of  the  collector  and  his  sureties,  was 

'gft  ^  properly  retained  to  try  the  issue  made  on  the  first  ground  therein, 

"  that  the  administratrix  does  not  owe  the  amount  claimed  as  due 
on  said  execution,  or  any  part  thereof,  and  that,  on  the  contrary, 
said  debt  is  not  due  or  owing,  or  any  part  thereof." 
2.  No  notice  as  a  condition  precedent  is  necessary  before  such  execu- 
tion is  issued. 
8.  Though  the  ordinary  be  one  of  the  sureties  on  the  collector's  bond, 
he  may  order  the  execution  issued  against  his  principal  and  himself 
and  the  other  sureties. 
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4t  The  collector  cannot  attack  the  validity  of  the  orders  under  which 
he  has  collected  the  county  tax  as  a  reason  for  not  paying  the  money 
over,  even  if  they  were  illegal;  but  the  ordert  in  this  case  were  legal, 
under  the  ruling  in  AmeU  vb.  Origin,  cotUetor,  decided  last  week. 

Tax.  Illegality.  Executions.  Principal  and  surety.  Be- 
fore Judge  Cbisp.    Lee  Superior  Court    November  Term, 

1877. 

The  ordinary  of  Lee  county  issued  an  execution  against 
the  administratrix  of  a  former  tax  collector,  and  his  sureties, 
for  an  alleged  default  The  administratrix  filed  an  a£Sdavit 
of  illegality.  This  was  demurred  to,  and  all  the  grounds 
dismissed  but  one.  Both  parties  excepted.  For  the  other 
facts  see  the  opinion. 

W.  A.  Hawkins,  for  plaintiff  in  error. 

R  F.  Lyon  ;  Feed  H.  West;  McCay  &  Trippb,  for  de- 
fendant. 

Jackson,  Judge. 

This  is  a  bill  of  exceptions  alleging  error  in  the  superior 
court  in  overruling  certain  grounds  taken  in  an  afSdavit  of 
illegality,  and  in  retaining  the  affidavit  in  respect  to  another 
ground.  Both  parties  except  to  the  judgment.  The  County 
of  Lee  excepts  because  the  court  retained  the  illegality  on 
the  first  ground  taken  therein ;  and  it  may  be  well  to  dis- 
pose of  that  first. 

1.  That  ground  is,  ^^that  defendant,  as  administratrix, 
does  not  owe  the  amount  claimed  as  due  on  said  execution, 
or  any  part  thereof,  and  that,  on  the  contrary,  said  debt  is 
not  due  or  owing,  or  any  part  thereof.'^ 

The  Code  declares,  speaking  of  the  jL  fas.  issued  for 
money  collected  for  counties,  that  "  if  such  execution  shall 
issue  for  too  much,  or  if  defendant  denies  on  oath  owing 
any  part  thereof,  he  may,  by  filing  an  affidavit  of  illegality, 
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according  to  the  niles  governing  other  illegalities,  cause  an 
issue  to  be  formed  thereon,"  etc.,  etc.     Code,  §525. 

This  aflSdavit  follows  substantially,  if  not  in  very  letter, 
the  words  of  the  Code,  and  it  does  not  appear  why  this  party 
should  not  make  an  issue,  and  have  it  tried  as  the  Code 
seems  to  provide.  There  wa«  no  error,  therefore,  in  retain- 
ing the  aflBdavit  on  this  ground,  that  the  issue  directed  by  the 
statute  might  be  formed  and  tried. 

On  the  other  grounds,  the  aflSdavit  was  dismissed,  a  de- 
murrer to  them  having  been  sustained. 

2.  The  first  of  these  is,  that  the  defendant  had  no  notice 
before  the  execution  was  issued.  The  statute  does  not  pre- 
scribe notice  as  a  condition  precedent.  It  might  be  best  to 
give  it,  but  it  is  not  essential  to  prove  it.  See  Code,  §§522? 
623,  524,  525. 

3.  Again,  it  is  said  that  the  ordinary  who  caused  the^.  fa. 
to  be  issued  is  one  of  the  sureties  on  the  bond,  and  the  execu- 
tion  is  against  himself  as  well  as  the  others. 

It  makes  no  difference.  It  is  a  mere  ministerial  act.  A, 
judge  may  confess  judgment  in  his  own  court.  See  Code, 
§3601 ;  11  Ga.,  459. 

So  a  clerk,  though  attorney  of  record,  may  issue  execu- 
tion. 55  Oa,j  282.  So  a  magistrate,  though  son  of  the 
plaintiff,  may  issue  a  distress  warrant,  the  act  being  merely 
ministerial.     55  Oa.j  607. 

4.  Again,  it  is  said  that  the  order  ot  the  ordinary  was  ille 
gal,  there  being  no  recommendation  of  the  grand  jury  of 
152  per  cent.,  which  was  assessed  and  levied.  But  the  col- 
lector cannot  object  to  the  order  under  which  he  has  col- 
lected the  money.     56  Ga.^  290. 

Besides,  the  order  was  not  illegal.  Seventy-five  per  cent 
was  for  bridges,  which  needed  no  recommendation,  and 
twenty  per  cent,  for  the  poor  and  poor  school  fund  one 
year,  and  the  next  12^  for  the  poor.  The  case,  in  respect 
to  this  point,  is  covered  by  the  case  of  Aniett  vs.  Ghiffin^ 
from  Decatur,  not  yet  reported,  decided  at  the  present 
terra.     See  that  case  and  cases  there  cited. 

Judgment  aflSrmed. 
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Cautuork  vs.  Habknbss. 

A  motion  to  set  aside  a  judgment  is  barred  after  the  lapse  of  seven 
years  from  its  rendition. 

Statate  of  limitations.  Judgments.  Before  John  J. 
Floyd,  Esq:,  Judge  pro  hoc  vice.  Butts  Superior  Court. 
September  Term,  1877. 

Reported  in  the  decision. 

W.  J.  Speaibs  ;  E.  F.  Hooe,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  motion  made  in  the  court  below  to  set  aside  a 
judgment  obtained  in  the  county  court  of  Butts  county, 
in  September,  1866,  on  various  grounds.  On  the  trial  of 
the  case  (an  issue  having  been  formed  as  to  the  facts),  the 
jury,  under  the  charge  of  the  court,  found  a  verdict  against 
the  motion.  The  case  was  brought  here  on  a  bill  of  excep- 
tions to  the  charge  of  the  court. 

It  appears  from  the  evidence  in  the  record,  that  more 
than  seven  years  had  elapsed  from  the  time  of  the  rendi- 
tion of  the  judgment  to  the  time  when  the  motion  was 
made  to  set  it  aside.  The  court  charged  the  jury,  amongst 
other  things,  that  if  they  found  from  the  evidence,  that 
the  judgment  had  been  entered  up  more  than  seven  years, 
then  the  statute  would  bar  the  motion  to  set  it  aside,  and 
they  should  find  against  the  motion.  There  was  no  error 
in  this  charge  of  the  court  in  view  of  the  evidence  in  the 
record.  Jones  vs.  Killebrew^  55th  Oeorgia  Reports^  153. 
The  verdict  was  right  under  the  evidence  and  the  law  ap- 
plicable thereto  as  to  the  motion  to  set  aside  the  judgment, 
it  being  barred;  therefore  let  the  judgment  of  the  court  be- 
low be  aflBu-med. 

19 


Digitized  by 


Google 


60  3oa 

108    255 


300  SUPREME  COURT  OF  GEORGIA. 

The  Western  Railroad  v$.  Thornton  &  Acee. 

The  Western  Railroad  vs.  Thornton  &  Acee. 

[This  case  was  argaed  at  the  last  term  and  decision  reserved.] 

1.  Is  the  baggage  of  a  railway  passenger  subject  to  garnishment  ? 
Quaere, 

2.  A  garnishment  directed  to  the  Western  Railroad  Oompany  of  Ala- 
bama, a  corporation  of  that  state,  and  served  on  its  local  agent  at 
Columbus,  Ga.,  did  not  bind  the  company  as  to  the  trunk  of  a  pas- 
senger which  was,  at  the  time  of  the  service,  en  route  with  the  pas- 
senger in  the  state  of  Alabama,  on  the  way  over  the  company's 
road  from  Columbus,  Georgia,  to  West  Point,  Georgia.  As  the 
trunk  was  not  in  reach  of  process  issued  by  this  state,  when  the 
garnishment  was  served,  that  it  was  subsequently  brought  by  the 
company  into  the  state  at  West  Point  in  the  due  performance  of  its 
contract  with  the  passenger,  would  not  render  the  garnishment 
effective;  more  especially,  as  Columbus  and  West  Point  are  in  differ 
ent  coimties,  and  as  it  was  not  made  to  appear  that  the  local  agent 
at  Columbus  had  any  power  or  authority  to  control  the  custody  or 
disposition  of  the  trunk  at  West  Point. 

Jackson,  Judge,  dissented. 

Garnishment.  Foreign  corporations.  Railroads.  Before 
Judge  Crawford.    Muscogee  Superior  Court.     May  Term, 

1877. 

Report  unnecessary. 
Joseph  F.  Pou,  for  plaintiflE  in  error. 
Hatcher  &  Goetohius,  for  defendants. 
Bleckley,  Judge. 

1.  It  may  be  doubted  whether  the  personal  baggage  of 
a  traveler  can  be  reached  or  affected  by  garnishment.  If 
the  wearing  apparel  which  his  trunk  contains  is  protected, 
the  trunk  containing  it,  and  which  is  necessary  for  taking 
due  care  of  it  while  his  journey  is  in  progress,  and  until  his 
return  to  his  abode,  ought,  it  would  seem,  to  be  equally  pro- 
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tected.  The  trunk  is  a  part  of  hi»  baggage  proper,  as  well 
as  its  contents,  and  is  in  the  carrier's  posession  for  the  sake 
of  the  contents.  For  the  time  being,  it  is  but  an  adjunct 
or  incident,  the  apparel  and  other  articles  of  necessity 
within  it  being  the  principal.  Should  not  the  rule  apply, 
that  the  incident  follows  the  principal  ?  Garnishment  di- 
rected to  a  bailee  and  duly  served,  is  a  species  of  legal  seiz- 
ure of  the  property  which  is  the  subject  of  the  bailment. 
The  seizure  takes  place,  if  at  all,  at  the  moment  of  serving 
the  process.  If,  at  that  moment,  the  trunk  in  the  hands  of 
a  carrier,  is  not  in  a  condition  to  be  the  subject  of  a  separate 
custody  from  the  traveler's  apparel,  the  carrier  having  no 
right  to  open  it,  the  apparel  is  seized  (necessarily  so)  when 
the  trunk  is  seized.  Thus,  in  the  nature  of  things,  it  ap- 
pears impracticable  to  employ  garnishment  against  the  one 
and  not  against  the  other.  The  rind  and  pulp  of  an  or- 
ange, or  the  envelope  of  a  letter  and  the  letter  itself,  are 
not  much  more  closely  connected  than  a  passenger's  trunk 
and  its  contents,  when  the  trunk  is  in  the  care  of  the  car- 
rier, and  the  key  in  the  passenger's  pocket.  To  delay  or 
detain  baggage  by  the  use  of  the  garnishment,  would,  or 
might,  work  great  inconvenience  to  the  traveling  public ; 
which,  in  these  times,  is  almost  identical  with  the  public  at 
large.  If  a  debtor's  baggage  could  be  stopped,  that  of  his 
family  being  frequently  mingled  with  it,  all  would  be  stop- 
ped together.  The  family,  when  at  a  distance  from  home, 
might  thus  be  brought  into  perplexity  and  distress  of  a 
kind  which  all  women  and  children,  if  not  all  men  too, 
should  be  spared.  To  catch  up  baggage  for  debt  is  the 
next  thing  to  taking  the  person  of  the  debtor.  The  traveler 
had  almost  as  well  be  put  in  jail  for  an  hour  or  two,  as  to 
have  his  trunk  or  valise  locked  up  at  the  railroad  station. 
Perhaps  he  would  rather  go  to  jail  for  a  little  while  if  he 
could  have  the  company  of  his  baggage,  than  be  free  on 
condition  of  parting  with  it.  To  separate  him  from  that 
which  is  the  object  of  his  chief  care  and  solicitude  through 
the  whole  course  of  his  wanderings,  is  hard  upon  him  in 
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deed.  Between  passenger  and  baggage  there  is  a  relation 
beyond  that  of  mere  ownership.  When  baggage  is  lost,  it 
is  not  simple  privation ;  it  is  bereavement.  Those  in  cer- 
tain public  employments,  such  as  inn-keepers  and  common 
carriers  of  passengers,  have  functions  to  perform  which 
seem,  to  a  certain  extent,  incompatible  with  daily  and  hourly 
subjection  to  garnishment  in  respect  to  such  articles  as 
guests  and  passengers  are  obliged,  by  the  civilization  of  the 
age  and  the  habits  of  society,  to  bring  with  them  and  keep 
within  their  reach.  If  travel  is  to  go  on  at  all  in  the 
method  now  practiced,  the  traveler  has  no  choice  but  to 
commit  the  care  of  his  trunk  at  the  hotel  to  the  landlord 
or  his  servants,  and  at  the  railway  to  the  baggage-master. 
Not  only  to  keep  securely,  but  to  surrender  or  re-deliver 
promptly,  is  the  bounden  duty  of  inn-keeper  and  carrier. 
If  this  duty  is  evaded,  or  if  its  performance  is  hindered  by 
legal  process,  and  a  counter  duty  created,  the  traveler  can- 
not go  on  his  way  with  that  expedition  which  the  public 
convenience,  in  oft  recurring  exigencies,  requires.  Wed- 
dings, funerals,  religious  assemblies,  the  sessions  of  courts, 
of  congress,  and  of  the  legislature,  are  attended,  not  seldom, 
by  means  of  public  conveyance.  The  same  means  are  used 
in  urgent  calls  of  commercial  and  other  business,  in  inter- 
course with  distant  friends  and  relatives,  and  in  visits  to 
the  sick  and  dying.  Can  it  be  that  garnishment  may  way- 
lay the  traveler,  or  follow  on  his  track,  and  deprive  him  of 
the  necessary  luggage  with  which  he  set  out,  when,  per- 
chance, his  journey  may  belong  to  the  most  important  of 
these  several  classes? 

2.  But  the  present  case  may  be  disposed  of  on  the  more 
special  ground  of  want  of  jurisdiction  by  the  state  of  Geor- 
gia over  tlie  trunks  in  question,  at  the  time  the  attempt  to 
seize  them  was  made.  This  is  the  sole  ground  thoroughly 
considered  by  the  supreme  court,  and  the  one  on  which  its 
judgment  of  reversal  is  based. 

Muscogee  and  Troup  are  counties  in  this  state  on  its  west- 
em  border.    The  Western  Railroad  Company  of  Alabama 
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is  a  corporation  created  by  the  state  of  Alabama.  Its  rail- 
way extends  from  Montgomery  to  Opelika  (both  in  that 
state),  and  thence  by  one  branch  to  Columbns,  in  Muscogee, 
and  by  another  branch  to  West  Point,  in  Troup.  It  is  thus 
practicable  to  pass  from  Columbus,  via  Opelika,to  West  Point 
on  this  line  of  railway,  nearly  the  whole  route  lying  within 
the  state  of  Alabama,  but  the  points  of  departure  and  desti- 
nation both  being  in  Georgia.  Shorter,  a  debtor  of  Thorn 
ton  &  Acee,  took  passage  at  Columbus  on  the  train  for  West 
Point,  his  baggage  consisting  of  two  trunks,  and  being  in 
the  baggage  car  of  the  same  train,  in  charge  of  the  proper 
servant  of  the  company.  It  seems  that  a  separate  check  of 
the  company  for  each  trunk  was  originally  delivered  to 
Shorter ;  but  because  the  lock  of  one  of  the  trunks  was  dis- 
covered to  be  out  of  order,  the  check  for  that  tnmk  was  de- 
manded by  the  conductor,  and  surrendered  by  Shorter,  not 
long  after  the  train  left  Columbus.  Subsequently,  while 
the  train  was  at  Opelika,  in  Alabama,  with  the  trunks  on 
board,  one  trunk  checked  and  the  other  not,  a  summons  of 
garnishment,  directed  to  the  company,  was  served  on  its 
local  agent  at  Columbus,  the  garnishment  being  founded  on 
an  attachment  against  Shorter,  issued  at  the  instance  of  his 
creditors  above  named.  The  agent  communicated  by  tele- 
graph, giving  notice  to  the  conductor  that  the  garnishment 
had  been  served.  By  this  conductor  the  fact  was  made 
known  to  the  conductor  of  the  train  which  was  to  complete 
the  carriage  from  Opelika  to  West  Point.  Nevertheless, 
upon  the  arrival  of  this  train  at  West  Point,  both  trunks 
were  delivered  to  Shorter,  the  delivery  being  made  in  Geor- 
gia. At  the  depot  of  the  company  in  Columbus,  before  the 
train  from  thence  started,  an  effort  was  made  to  levy  the  at- 
tachment directly,  by  seizing  the  trunks  there,  but  the  offi- 
cer was  resisted  by  the  conductor,  and  the  levy  prevented. 
Whether  the  agent  on  whom  the  garnishment  was  served 
had  any  power  or  authority  to  control  the  custody  or  dispo- 
position  of  the  trunks  at  West  Point,  is  not  stated  in  the 
evidence. 
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The  superior  court,  on  certiorari  from  the  justice  court 
to  which  the  garnishment  was  returnable,  decided  that  the 
company  was  liable  in  this  proceeding  as  to  the  trunk  for 
which  Shorter  held  the  company's  check  when  the  garnish- 
ment was  served,  though  not  liable  as  to  the  other.  A  ma- 
jority of  this  court  are  of  a  different  opinion.  Upon  whom 
may  garnishment  be  served  ?  "  Any  person  that  may  be  in- 
debted to,  or  have  property  or  effects  of,  the  defendant  in 
their  hands."  Code,  §3302.  What  is  to  be  done  where 
property  or  effects  are  admitted  by  the  garnishee  in  his  an- 
swer ?  "  The  property,  or  effects,  whatever  they  may  be, 
shall  be  delivered  into  the  hands  of  the  sheriff  or  constable, 
as  the  case  may  be,  and  by  order  of  the  court  shall  be  by 
him  sold  ;  *  *  *  *  and  in  case  the  garnishee  fails  to 
deliver  over  such  property  or  effects  to  the  oflScer  as  afore- 
said, it  shall  be  lawful  for  the  court  to  attach  him  as  for 
contempt."  75.,  §3385.  See,  also,  §3550.  From  these 
provisions,  construed  together,  it  is  obvious  that  property 
not  within  the  territory  and  under  the  power  and  jurisdic- 
tion of  the  state,  is  not  contemplated.  The  remedy  by 
garnishment  cannot  reach  it,  and  was  not  intended  to  do  so. 
Garnishment  is  not  adapted  to  such  a  purpose.  The  exclu- 
sive dominion  over  property,  for  the  time  being,  is  in  the 
government  of  the  country  where  the  property  is.  With 
property,  real  or  personal,  in  Alabama,  remedies  afforded 
to  creditors  by  the  laws  of  Georgia,  have  no  more  concern 
than  with  property  of  the  like  kind  situated  in  China. 
This  state,  it  may  be  safely  assumed,  has  no  will  to  con- 
strain the  removal  hither  of  goods  and  chattels  from  other 
states  or  countries.  But  if  she  had  the  will,  she  would  not 
have  the  power.  She  could  not  do  it  for  the  purpose  of 
taxing  it  and  thus  adding  to  her  revenue,  or  for  the  purpose 
of  realizing  taxes  already  due,  and  not  otherwise  collectible. 
Were  garnishment  issued  under  section  3557  of  the  Code, 
for  taxes,  the  proceeding  would  not  serve  to  draw  property 
from  various  quarters  of  the  globe  to  pay  them.  No  such 
thing  can  be  done  for  the  state  herself  as  a  creditor ;  nor 
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can  she  do  the  like  in  behalf  of  other  creditors.  A  debtor 
who,  by  himself  or  his  bailee,  has  property  in  Alabama,  has 
a  right  to  keep  it  there ;  and  the  state  of  Alabama  has  an 
interest  in  his  exercise  of  the  right,  free  from  interference 
by  other  sovereignties  and  jurisdictions.  Whether  the  at- 
tempt at  seizure  be  direct  or  indirect,  in  order  to  be  effec- 
tual it  is  indispensable  that  the  thing  to  be  seized  should  be 
upon  the  soil  or  in  the  waters  of  the  government  whose 
process  is  employed.  When  legal  seizure  has  been  accom- 
plished, the  party  whose  duty  it  may  be  to  have  the  prop- 
erty forthcoming,  will  not  be  heard  to  allege  its  subsequent 
removal  to  another  state  as  an  excuse  for  not  producing  it, 
unless  under  special  circumstance.  But  the  duty  of  pro- 
ducing what  has  never  been  within  the  state,  or  what  has 
passed  out  of  it  lawfully  before  seizure,  cannot  arise,  so  as 
to  found  thereon  an  order  6r  judgment  to  compel  produc- 
tion. Cases  there  are,  involving  contract,  in  which  the  un- 
dertaking to  perform  an  act  purely  personal  will  be  enforced, 
though  the  act  relates  to  property  which  is  extra-territorial, 
jurisdiction  of  the  person  only  being  sufficient.  Instances 
of  these  are  decrees  for  the  specific  performance  of  con 
tracts  to  convey  land  situate  in  foreign  places.  To  exe- 
cute a  conveyance  is  not  only  a  strictly  personal  act,  but  an 
act  that  can  be  wholly  performed  where  the  decree  com- 
manding it  is  rendered.  It  is  probable  that  no  court  would 
oblige  a  citizen  or  subject  to  go  abroad,  and  there  deliver  a 
deed  or  make  livery  of  seizin.  To  drive  persons  out  of 
the  realm  by  decree,  thoughonly  to  transact  business,  would 
savor  of  a  sentence  of  transportation.  To  send  them  out  \ 
against  their  will  to  bring  in  property  and  surrender  it  on  I 
summons  of  garnishment,  would  be  a  kind  of  banishment,  | 
with  a  charge  to  return  laden  with  foreign  spoils. 

But  it  is  said  that,  though  the  property  now  in  question 
was  in  Alabama  when  the  garnishment  was  served,  it  was 
voluntarily  brought  into  Georgia  afterwards  by  the  garni- 
shee, with  the  consent  of  the  owner;  and  that,  as  it  was  in 
the  hands  of  the  garnishee  within  this  state  after  service 
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and  before  answer,  the  garnishment  became  eflfective.  This 
suggestion  is  founded  on  that  part  of  section  3536  of  the 
Code  which  defines  the  matters  touching  which  a  garnishee 
shall,  by  the  term  of  the  summons,  be  required  to  answer. 
He  shall  '*  depose  on  oath  what  he  is  indebted  to,  or  what 
property  or  effects  he  has  in  his  hands  belonging  to  the  de- 
fendant, or  had  at  the  time  of  the  service  of  the  summons 
of  garnishment ;  and  also  what  he  has  become  indebted  to 
the  defendant,  or  what  property  and  effects  he  has  received 
or  got  possession  of  belonging  to  the  defendant,  between  the 
time  of  the  service  of  said  summons,  and  the  time  of  mak- 
ing his  return."  The  section  from  which  this  extract  is 
taken  relates  more  particularly  to  garnishments  other  than 
those  in  attachment  cases ;  but  admitting  that  the  provision 
applies  to  attachment  cases  as  well,  and  that  the  scope  of 
the  answer  in  them  must  be  the  same  as  in  others,  what  is 
the  result  ?  Garnishment  is  a  seizure  where  there  is  any- 
thing subject  to  be  seized  at  the  time  the  oflScer  of  the  law 
performs  his  function ;  with  nothing  then  to  seize,  it  is  like 
the  casting  of  a  net  and  making  a  "  water  haul."  If  the 
cast  is  not  a  total  failure,  if  anything  is  caught,  whether 
debt,  property  or  effects,  nothing  once  in  can  get  out,  and 
the  net,  so  to  speak,  remains  undrawn  until  the  result  is  re- 
ported by  return  or  answer,  and  whatever  enters,  up  to  that 
time,  is  equally  a  part  of  the  capture.  The  attaching  cred- 
itor may  garnish  any  person  indebted  to,  or  having  pro- 
perty or  effects  of  the  defendant,  that  is,  in  general  terms, 
any  aebtor  or  bailee  of  the  defendant ;  but  there  is  no  pro- 
per authority  for  garnishing  all  the  people  in  the  state  every 
time  an  attachment  is  issued.  As  many  as  are  garnished  in 
the  prescribed  manner  are  presumed  to  be  debtors  or  bailees, 
if  they  fail  to  answer  and  deny  it ;  but  when  a  garnishee  an- 
swers as  comprehensively  and  minutely  as  the  statute  re- 
quires, and  it  appears  from  the  answer  that  he  was  not  either  a 
debtor  or  a  bailee  of  the  defendant  at  the  date  of  the  ser- 
vice, then,  unless  his  answer  is  traversed  and  the  traverse 
maintained,  it  is  manifest  that  he  ought  not  to  have  been 
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called  upon  at  all ;  for,  as  to  him,  there  was  no  cause  of  ac- 
tion. That  he  has  since  become  indebted,  or  acquired  pos- 
session of  property  or  effects,  is  pertinent  and  material  if  he 
was  either  debtor  or  bailee,  so  as  to  be  subject  to  garnishment, 
when  the  process  was  executed  ;  but  if  he  was  neither  of 
these  theny  what  he  has  become  since  is  of  no  conse- 
quence. The  process,  if  served  upon  the  right  person,  will 
operate  to  bring  up  and  settle  every  thing  for  which  he 
ought  to  account  at  the  time  of  making  his  return  or  an- 
swer ;  but  if  served  upon  a  wrong  person,  and  if  it  is  made 
so  to  appear,  a£Srmatively,  the  garnishment  will  bring  up 
nothing.  These  views  are  amply  supported  by  that  section 
of  the  Code  first  cited  mpra^  the  section,  and  the  only 
one,  which  describes  the  persons  who  may  be  served 
with  garnishment  in  ordinary  cases  of  attachment.  The 
language  is  "  any  person  who  may  be  indebted  to,  or  have 
property  or  effects  of,  the  defendant  in  their  hands." 
That  "  may  be,"  not,  that  may  be  or  become,  "  Or  have." 
Have  when  ?  Surely,  the  meaning  is,  that  the  having  is  to 
be  at  the  time  of  the  service.  Why  garnish  anybody  who 
owes  nothing  and  has  nothing?  Why  should  such  a  person 
be  called  into  court  ?  It  is  enough  that  the  plaintiff  may 
call  every  person  "  that  may  be  indebted  to,  or  have  pro- 
perty or  effects  of,  the  defendant."  In  calling  them  he  isf 
within  the  authority  of  the  statute,  and  not  misapplying  it. 
But  in  calling  other  persons,  those  who  neither  owe  the  de- 1 
f endant  nor  have  here  any  of  his  property  or  effects,  he  is,  j 
wittingly  or  unwittingly,  abusing  the  process  which  the  law 
gives  for  more  restricted  use. 

Finally,  if  we  are  mistaken,  and  if  in  ordinary  cases  debt- 
ors or  bailees,  though  not  such  at  the  time  of  service,  can 
be  held  the  same  as  if  they  had  been,  we  think  common 
carriers,  as  a  result  of  their  peculiar  relations  to  the  public, 
constitute  an  exception.  There  are  implied  exceptions  to 
the  sweeping  terms  of  the  garnishment  laws,  and  this  could 
be  fairly  included  as  one  among  them.  Can  creditors  keep 
all  the  railroads  of  the  country  blockaded  with  garnish- 
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ments,  renewing  or  repeating  them  as  fast  as  they  are  dis- 
solved by  answer,  and  making  them  eflfectual  to  deter  or 
delay  traffic  and  travel,  whether  service  by  the  officer  be 
well  timed  or  not  ?  Can  they  garnish  all  futurity  ?  all  fu- 
ture business  ?  and,  as  it  were,  set  and  keep  set  a  perpetual 
dead-fall  to  catch  to-morrow  ?  Generally,  the  process  of  a  court 
deals  with  the  present  or  the  past.  To  anticipate  a  cause  of 
action  and  put  the  remedy  in  force  before  the  right  has  ac- 
crued, violates  the  usual  method  and  analogies  of  the  law. 
If  it  is  ascertained  by  telegraph  that  a  person  has  left  New 
York  for  New  Orleans,  via  Atlanta,  with  his  luggage,  or 
that  he  has  ordered  a  consignment  of  goods,  can  his  creditor 
here  serve  garnishments  immediately  to  take  effect  upon  the 
luggage  or  goods  whenever  they  may  happen  to  enter  the 
territory  of  Georgia  ?  We  think  not.  In  tlie  present  case, 
the  process  was  barren.  It  fell  dead,  because  the  company, 
though  a  bailee,  was  not,  in  the  absence  of  the  property 
from  the  state,  amenable  to  the  laws  of  Georgia,  but  to  the 
laws  of  Alabama,  the  state  in  which  the  property  was.  The 
process  did  not  revive,  and  take  hold  upon  the  property, 
when  the  same  was  afterwards  brought  into  this  state,  and 
the  garnishee  incurred  no  responsibility  to  the  plaintiff 
whatever.  The  court  below  erred  in  not  sustaining  the  cer- 
tiorari  as  to  both  trunks. 

Cited  in  the  argument :  45  Qa,,  486  ;  12  lb.,  217  ;  25 
/J.,  61 ;  48  lb.,  351 ;  55  lb.,  132 ;  1  Black,  101 ;  18  Vt., 
186  ;  37  Barb.,  124 ;  Code,  §§3280, 3369 ;  44  Oa.,  647  ;  Code, 
§3305 ;  11  Wall.,  210 ;  20  How.,  227 :  1  Espin.,  205,  and 
note ;  lb.,  207. 

Judgment  reversed. 

Wabnkr,  Chief  Justice,  concurred,  but  furnished  no 
written  opinion. 

Jackson,  Judge,  dissenting. 

I  dissent  in  this  case.  The  facts  are  these  :  Thornton  & 
Acee  sued  Shorter  in  the  justice  court  on  an  account,  in  Co- 
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Iambus,  Muscogee  county,  where  the  court  had  jurisdiction 
of  him.  He  was  about  to  leave  on  the  cars  of  the  Western 
Railroad  for  West  Point.  An  attempt  was  made  to 
levy  an  attachment  pendente  lite  upon  two  trunks  of 
Shorter  at  the  depot  in  Columbus,  but  the  conductor  resisted 
the  oflScer  of  the  law,  and  prevented  the  actual  attachment. 
The  train  left  for  West  Point,  Georgia,  and  after  it  left  and 
when  it  was  about  Opelika,  in  Alabama,  Thornton  &  Acee 
served  the  agent  of  the  company  at  Columbus  with  sum- 
mons of  garnishment.  The  Western  Sailroad  of  Alabama, 
as  its  name  imports,  is  a  foreign  corporation  with  feet  in 
Georgia,  but  its  head  and  body  in  Alabama.  It  runs  from 
Columbus,  Ga.,  to  West  Point,  Ga.  It  was  chartered  by 
Alabama.  Its  principal  ofSce  is  in  Alabama,  and  its  presi- 
dent resides  there. 

Such  being  its  status,  it  being  a  foreign  corporation,  I 
hold  that  any  of  its  property  found  in  Georgia  may  be  lev- 
ied upon  by  attachment,  and  that  if  it  owes  any  debtor  any 
money  or  has  in  its  hands  any  effects  of  any  debtor,  it  may 
be  garnished  by  serving  the  agent  in  Georgia.  If  it  were 
a  domestic  corporation,  the  service  should  be  upon  the  presi- 
dent— 45  Oa.^  486 ;  but  it  cannot  be  upon  the  president  in 
the  case  of  a  foreign  corporation,  because  there  is  no  presi- 
dent in  Georgia,  and  therefore  service  is  good  upon  the 
agent.  It  has  been  so  distinctly  ruled  in  the  case  of  The 
City  Fire  Inswrance  Company  of  Hartford  vs.  Ca/rrugiy 
41  Ga,,  670. 

The  court  there  say :  "  By  the  common  law,  process 
against  a  corporation  must  be  served  upon  its  president  or 
principal  oflScer — Angell  &  Ames,  sec.  404 ;  and  it  is  doubted 
if  he  can  carry  his  functions  as  principal  officer  with  him 
by  a  mere  accidental  visit  to  another  jurisdiction."  Thus 
the  court  intimates  that  should  the  president  even  be  caught 
here  he  could  not  be  served  ;  but  that  the  service  should  be 
on  the  resident  agent.  And  then  the  court,  quoting  from  the 
Code,  3369th  section,  which  authorizes  service  upon  the 
agent,  adds :    "  Why  should  not  a  foreign  corporation  stand 
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upon  the  same  footing  and  be  served  in  the  same  way  ?    * 
*    *    In  our  judgment  it  may  be  made  a  defendant  to  a 
suit  here,  and  may  be  served  by  serving  its  agent  just  as  a 
Georgia  corporation  may." 

Again,  in  48  Ga.^  351,  it  is  ruled  that  a  foreign  corpora- 
tion doing  business  in  Georgia,  may  be  garnished  for  a  debt 
it  may  owe  anywhere  in  this  state  where  suit  for  such  debt 
may  be  brought ;  and  that  was  a  railroad  case — the  case  of 
the  Selma^  Romeamd  Dalton  Railroad  Company  vs.  Tyson. 
After  showing  from  5  Oa.^  531,  and  41  Oa,^  671,  that  any 
goods  it  has  here  may  be  attached,  the  court  says :  "  Why, 
then,  is  it  not  liable  to  the  garnishment  laws?  A  garnish- 
ment is  a  suit.  Its  creditor  can  bring  its  action  for  the  debt, 
and  there  c^n  be  no  reason  in  principle  why  one  to  whom 
that  creditor  is  indebted  may  not,  by  garnishment  of  the  cor- 
poration, subject  its  creditor's  claim  to  the  payment  of  debts. 
A  Georgia  corporation  is  not  subject  to  garnishment  in  any 
county  where  suit  could  not  be  brought  for  the  debt  it  is 
charged  to  owe.  So  it  is  with  the  foreign  corporation.  It 
is  not  liable  to  garnishment  except  where  suit  could  be 
brought  on  the  debt  it  is  charged  to  owe.  See  Clark  vs. 
Chapman  45  Oa.y  486." 

I  submit  that  the  very  point  made  in  this  case  in  respect 
to  service  upon  the  agent  was  decided  in  that  case ;  for  in  the 
case  at  bar,  suit  could  be,  and  was,  brought  in  Muscogee 
county  on  the  debt  against  the  principal  debtor.  Shorter,  and 
the  agent  in  Columbus,  in  Muscogee  county,  was  served  with 
the  summons  of  garnishment.  So  there,  the  service  was 
upon  tlie  agent  in  Dalton,  Georgia.  Objection  was  made 
that  its  president  did  not  live  in  Georgia,  and  was  not,  and 
could  not  be  served.  The  justice  of  the  peace  dismissed  the 
garnishment.  The  case  was  taken  to  the  superior  court  by 
certiorari^  and  the  court  reversed  the  justice  of  the  peace. 
It  was  brought  here,  and  this  court  reversed  the  judgment 
on  another  ground ;  but  held  that  the  corporation  was  lia- 
ble to  be  served  on  the  agent  where  suit  could  be  brought 
on  the  debt  it  is  charged  to  owe.  That  case  covers  this,  so 
far  as  service  is  concerned.     See  Code,  §3281. 
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We  then  have  the  corporation  properly  served.  What 
must  it  answer  as  to  debts  it  owes  and  effects  it  has  of  the 
principal  debtor  ?  Code,  §3536,  as  amended  by  the  act  of 
1869,  requires  the  garnishee  to  answer,  "also  what  he  has 
been  indebted  to  defendant,  or  what  property  or  eflPects  he 
has  received  or  got  possession  of  belonging  to  the  defend- 
ant, between  the  time  of  service  of  said  summons  and  the 
time  of  making  his  return."  So  that,  although  at  the  mo- 
ment the  company  was  served  in  this  case,  it  had  no  effects 
within  our  jurisdiction,  the  trunks  being  at  Opelika,  in  Ala- 
bama, yet,  two  hours  afterwards,  it  had  those  trunks  at 
West  Point,  in  Georgia. 

Therefore,  it  had  effects  of  the  principal  debtor  "  between 
the  time  of  service  of  the  summons  and  the  time  of  making 
the  retum^'^  within  the  jurisdiction  at  West  Point.  It  is 
clear,  then,  that  the  corporation  was  duly  served,  by  its  agent 
being  served  at  Columbus,  in  Muscogee  county,  the  place 
where  the  principal  debtor  resided,  and  where  its  agent  was. 
It  is  clear  that  it  had  effects,  in  the  shape  of  trunks,  in  its 
possession  in  Georgia  within  the  time  it  was  required  to  an- 
swer, and  within  which  it  was  liable  for  those  effects ;  and 
not  having  relieved  itself  by  surrendering  those  effects,  it 
was  rightly  held  to  be  liable  for  their  value.  It  makes  no 
difference  that,  at  the  moment  of  service,  the  effects  were 
out  of  the  state,  if  they  got  back  before  the  garnishee's  re- 
turn or  answer,  and  got  back  in  his  possession.  A  mule 
drover  is  garnished.  When  the  summons  is  served,  the 
mules  are  in  Girard,  across  the  Chattahoochee,  in  Alabama, 
but  before  he  makes  his  answer,  he  drives  them  back  into 
Columbus,  Georgia,  and  so  answers  that  they  belong  to  the 
debtor,  but,  at  the  time  of  the  service,  were  over  the  river ; 
yet,  at  the  time  of  his  answer,  or  within  two  hours  after  his 
service,  were  back  in  Georgia,  would  he  not  be  liable? 
Clearly,  I  think.     If  so,  this  corporation  is  liable  also. 

That  leaves  but  one  question.  Can  the  trunk  of  a  trav- 
eler be  attached  ?  Why  not  ?  It  is  not  clothing,  wearing 
apparel,  necessarily.    It  may  be  full  of  gold,  or  of  silk,  or  of 
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The  Western  Bailroad  vt.  Thornton  &  Acee. 

diamonds.  Besides,  the  trunk  itself  in  this  case  is  worth  $25. 
That  is  liable,  if  nothing  in  it  is.  Tlie  general  rnle  is,  that 
property  in  the  hands  of  the  carrier  may  be  attached,  48 
Ga.y  432 ;  and  that  the  carrier  should  not  resist  the  pro- 
cess, as  was  done  in  the  case  at  bar.  So  55  Ga.j  132, 
shows  that  service  upon  the  agent  would  be  suflScient  if 
it  called  on  him  to  answer  what^the  carrier  had  or  owed.  See 
also  1st  Black,  101 ;  18  Vermont,  186 ;  37  Barbour,  124. 

Inasmuch  as  one  of  the  two  trunks  came  open  and  the 
company  took  back  the  check  and  thereby  delivered  posses- 
sion to  Shorter  at  Opelika,  or  before  the  train  reached  that 
point,  the  court  probably  was  right  in  ruling  that  the  company 
was  not  responsible  for  that  trunk ;  but  for  the  other  it  was, 
because  the  company  held  that  check  until  the  train  reached 
West  Point,  Georgia,  and  then,  with  full  knowledge  that  its 
agent  had  been  garnished  at  Columbus,  the  conductor  gave 
it  to  Shorter. 

It  seems  to  me  that  this  corporation  has  acted  badly  in 
this  whole  business.  Its  conductor  violated  the  law  at  Co- 
lumbus in  resisting  the  process  of  tl^e  court  by  attachment, 
when  Fontaine  was  ready  to  secure  the  debt  for  his  friend, 
Shorter ;  then  it  contemned  the  service  of  garnishment,  and 
delivered  the  property  after  full  knowledge  to  Shorter ;  and 
not  satisfied  with  the  judgment  of  the  justice  and  the  su- 
perior court,  it  has  brought  a  fourteen  dollar  case  to  this 
courts  and  I  can  but  regret  that  it  has  finally  triumphed  in 
what  I  conceive  to  be  a  spirit  of  effrontery  and  litigious- 
ness.  Like  the  case  of  the  pair  of  boots  from  Americus,  I 
think  that  the  maxim  ''  de  minimis  non  curat  ^,"  should 
turn  the  scale  against  such  persistent  battles  over  little 
things  in  cases  of  doubt,  if  I  entertained  any ;  and  as  I  am 
clear  in  my  own  view  of  the  law  and  do  not  feel  compelled 
to  invoke  any  doubt  to  my  aid,  I  dissent  from  this  judgment 
of  reversal.  In  the  other  case  of  the  Western  Railroad  of 
Alabama  vs.  Thomas  &  Prescott,  I  think  that  the  better 
judgment  would  be  that  the  plaintiff  in  attachment  had 
both  remedies — ^against  the  bailiff  for  not  seizing  the  goods, 


Digitized  by 


Google 


JANUARY  TERM,  1878.  •  313 

The  Western  Railroad  vs.  Thomas  A  Prescott. 

and  the  company  for  the  tort  of  its  agent  in  preventing  the 
levy.  I  doubt,  therefore,  tlie  propriety  of  that  reversal  also. 
It  is  perhaps  not  an  open  question,  and  I  do  not,  therefore 
dissent. 


The  Western  Railroad  v8.  Thomas  &  Presoott. 

[This  oaae  was  aigoed  at  the  last  term  and  the  deoiaion  reserved.] 

That  the  agent  of  a  railroad  company  obstructed  an  officer  in  levying 
an  attachment  upon  goods  loaded  upon  one  of  the  trains  of  the  com- 
pany, and  that  he  removed  the  goods  out  of  the  state  by  running 
out  the  train,  will  not  furnish  a  cause  of  action  against  the  com- 
pany, at  the  instance  of  the  plaintiff  in  attachment. 

Jackson,  Judge,  concurred  dabitante. 

Railroads.  Attachment.  Levy  and  sale.  OflScer.  Before 
Judge  Crawford.    Muscogee  Superior  Court.    May  Term, 

1877. 

Report  unnecessary. 

Joseph  F.  Pou,  for  plaintiff  in  error. 

Hatcher  &  Gobtohius,  for  defendant. 

Bleckley,  Judge. 

To  aid  a  debtor  in  removing  his  property  out  of  the  state, 
is  not  an  actionable  injury  to  the  creditor.  This  is  the  rule 
where  process  of  seizure  has  not  issued,  19  Ga,^  141.  That 
a  debtor  after  arrest  has  been  rescued  by  a  mob,  is  no  ex- 
cuse to  oflBcer,  20  /ft.,  598.  No  case  exactly  like  the  pre- 
sent was  produced  in  the  argument,  and  none  such  is  known 
to  us.  The  two  just  cited  are  as  near  in  point  as  any  we 
have  been  able  to  find.  They  would  seem  to  suggest,  if  not 
to  furnish,  a  rule  of  decision  for  the  case  before  us.  A  min- 
isterial ofiicer,  armed  with  due  process  of  law  and  acting 
within  it,  is  the  servant  of  the  state  and  not  of  the  plaintiff. 


Digitized  by 


Google 


314  SUPREME  COURT  OF  GEORGIA. 

Burnett  t«.  Smith,  goveraor. 

Kesitttance  to  him  is  resistance  to  the  public  authority,  and 
is  a  penal  offence.     Code,  §4476.    He  can  command  assist- 
ance, and  must  do  it  at  his  peril  when  he  is  in  a  situation  to 
require  it.     He  can  summon  apoascy  and  with  their  support, 
carry  his  process  into  execution.     If  it  was  his  duty  to  make 
the  levy,  and  he  failed  to  do  it,  the  plaintiff's  remedy  is 
against  him,  and  not  against  those    who  obstructed  him, 
Civilly  considered,  the  obstruction  was  an  injury  to  him,  not 
to  the  plaintiff.     If  the  oflBcer  could  have   made  the  levy 
had  there  been  no  resistance,  then,  in  contemplation  of  law, 
he  could  have  made  it  in  spite  of  the  resistance.     It  does 
not  appear  that  he  commanded  assistance,  or  that  there  was 
none  at  hand. 
The  court  erred  in  sustaining  the  ce7*tiorarL 
Cited  in  argument,  58  Ga.j  216 ;  1  Red.  on  Railways,  p. 
535  et  acq ;  Code,  §§2951,  2962,  3033 ;  48  Ga.,  432 ;  1  Black, 
101 ;  1  Espinasse,  205  and  note. 
Judgment  reversed. 


Burnett  vs.  Smtth,  governor. 

No  issuable  defense  on  oath  having  been  made  to  a  suit  against  the 
principal  and  sureties  on  the  bond  of  a  sheriff,  it  was  the  duty  of  the 
court,under  the  constitution  of  I808»to  enter  up  judgment  for  the  dam- 
ages from  breach  of  the  contract  without  a  jury,  and  an  affidavit  of 
illegality  made  on  the  ground  that  such  judgment  is  illegal,  was 
properly  dismissed  on  demurrer  thereto. 

Practice  in  the  Superior  Court.  Judgments.  Bonds. 
Sheriffs.  Before  Judge  Orawfobd.  Quitman  Superior 
Court.    November  Term,  1877. 

Reported  in  the  opinion. 

J.  H.  GuERRY,  for  plaintiff  in  error. 
B.  S.  WoRRiLL,  for  defendant. 
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Gray,  adm'r,  t«.  Field. 

Jackson,  Judge. 

This  was  a  demurrer  to  an  affidavit  of  illegality,  which 
was  sustained  by  the  court,  and  the  affidavit  dismissed. 
The  error  assigned  is  the  judgment  dismissing  this  affidavit. 

The  affidavit  made  the  point  that  the  judgment  on  which 
the  fi,  fa.  was  issued  was  illegal,  because  the  court  had  en- 
tered it  up  without  the  verdict  of  the  jury — there  being 
no  issuable  defense  filed  on  oath — and  that  the  suit  being 
upon  a  sherifTs  bond,  the  damages  must  be  assessed  by  a 
jury. 

This  ease  is  covered  by  the  Piedmont  and  Arlington  Life 
Ins,  Co.  vs.  Lester^  55  Oa.^  475.  The  sheriffs  bond  was  a 
contract,  there  was  no  defense  on  oath,  the  presumption  is 
that  the  judge  heard  testimony  as  to  the  amount  of  damage, 
anjd  awarded  the  right  sum. 

Judgment  affirmed. 


60  "815! 

98    2171 

Geat,  administrator,  vs.  Field.  99  w8| 

60~315| 

Bills  of  exception  to  decisions  granting  or  refusing  injunctions  must    ^  ^ 
be  certified  within  twenty  days  thereafter.    No  exception  is  made 
where  the  judge  fails  to  sign  the  certificate  without  fault  of  the  ex- 
cepting party,  as  in  other  writs  of  error. 

Practice  in  the  Supreme  Court.     January  Term,  1878. 

The  chancellor  refused  the  injunction  in  this  case  on  Feb.  4, 
1878 ;  a  bill  of  exceptions  was  tendered  on  February  22.  On 
February  25,  the  chancellor  signed  the  usual  certificate,  add- 
ing the  following  clause :  "  Owing  to  ray  absence  from  home, 
and  being  out  of  the  circuit,  and  without  fault  of  plaintiff 
in  error,  this  bill  was  not  signed  and  certified  until  this  day." 
On  motion,  the  writ  of  error  was  dismissed. 

A.  T.  Akebman,  for  plaintiff  in*  error. 

A.  Johnson  ;  W.  R.  Stansel,  by  Z.  D.  Harrison,  for  de- 
fendant. 
20 


Digitized  by 


Google 


316    SUPREME  COURT  OF  GEORGIA. 

Doster,  adm'r,  vi.  Arnold. 

Warneb,  Chief  Justice. 

This  case  came  before  this  court  on  a  bill  of  exceptions  to 
the  decision  of  the  chancellor  refusing  to  grant  an  injunc- 
tion, under  the  provisions  of  the  act  of  1870,  embraced  in 
the  Code.  When  the  case  was  called  for  a  hearing,  the  de- 
fendant in  error  made  a  motion  to  dismiss  it,  on  the  ground 
that  the  bill  of  exceptions  was  not  signed^within  twenty 
days  from  the  rendition  of  the  decision.  It  appears  from 
the  bill  of  exceptions,  that  the  decision  was  rendered  on  the 
4th  of  February,  1878,  and  the  bill  of  exceptions  was  signed 
on  the  25th  of  February,  1878 — more  than  twenty  days  after 
the  decision  was  rendered.  The  statute  makes  no  excei>- 
tion  in  these  injunction  cases,  and  it  is  quite  probable  none 
was  intended  to  be  made.     See  Code,  §3213. 

Let  the  writ  of  error  be  dismissed. 


DosTEB,  administrator,  V8,  Arnold. 

1 .  A  special  order  is  necessary  to  relieve  an  administrator  from  the 
forfeiture  of  commissions  for  failure  to  make  annual  returns.  Code, 
§2596.  Approving  and  recording  a  final  return  in  which  forfeited 
and  non-forfeited  commissions  are  credited  together,  wiU  not  relieve. 

2.  An  administrator  may,  on  the  special  facts,  be  chargeable  with  inter- 
est though  he  made  none,  and  though,  because  ttireatened  with,  ex- 
pecting, or  engaged  in,  litigation,  and  advised  by  counsel  to  retain 
the  money  in  hand,  he  failed  to  put  it  out  and  make  it  productive. 
Where  the  jury  could  have  arrived  at  the  amount  of  their  verdict  by 
counting  interest,  or  by  disallowing  commissions  and  extra  com- 
pensation, or  partly  by  the  one  process  and  partly  the  other,  the  ver- 
dict may  stand. 

Administrators  and  executors.  Commissions.  Interest. 
Before  Judge  Buchanan.  Coweta  Superior  Court.  Sep- 
tember Term,  1877. 

This  case  arose  upon  a  rule  by  Arnold  against  Doster  as 
administrator  of  Hilton,  requiring  him  to  show  cause  why 
he  should  not  pay  over  to  movant  the  moneys  in  his  hands 
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Do0ter,  adm*r,  nt.  Arnold. 

in  accordance  with  a  decree  rendered  on  a  bill  filed  by  said 
administrator  against  the  persons  interested  in  the  estate  of 
intestate,  to  marshal  the  assets.  The  respondent  replied 
that  he  had  complied  with  such  decree,  and  had  no  further 
funds  in  hand.  Upon  the  iseue  thus  formed,  the  evidence 
presented  the  following  facts : 

Respondent  was  appointed  administrator  on  November 
1, 1869.  He  sold  the  lands  belonging  to  the  intestate  in 
February,  1870,  receiving  therefor  $850.00.  At  the  Sep- 
tember term,  1872,  was  rendered  the  decree  above  alluded 
to,  which,  after  providing  for  certain  items,  directed  that 
the  balance  in  hand  be  paid  to  claims  held  by  movant.  In 
March,  1873,  respondent  made  the  only  return  ever  pre- 
sented by  him.  In  this  he  failed  to  charge  himself  with 
any  interest,  and  credited  himself  with  the  following  items : 
extra  compensation  $102.50;  commissions  on  amount  re- 
ceived and  paid  out,  $42.50.  These  were  the  only  matters 
in  controversy.  This  final  and  only  return  was  approved 
and  ordered  to  record.  No  special  order  was  shown  relieving 
the  respondent  from  forfeiture  of  commissions  for  failure 
to  make  returns. 

The  jury  found  for  movant  $125.00,  with  interest  from 
date  of  decree,  and  costs. 

The  respondent  moved  for  a  new  trial  upon  the  ground 
that  the  verdict  was  contrary  to  law  and  evidence,  and  be- 
cause the  court,  after  charging  the  following  request: 
"  that  the  judgment  of  the  court  of  ordinary  admitting  re- 
turns to  record,  is  prima  facie  evidence  in  favor  of  respon- 
dent, and,of  course,  conclusive  unless  rebutted.  In  favor  of 
the  court  of  ordinary,  the  superior  court  must  presume,  until 
the  contrary  is  shown,  that  what  appears  to  have  been  done  by 
it  was  done  legally,"  added  "  but  the  burden  is  on  the  res- 
pondent to  show  special  cause  and  special  order  allowing 
him  commissions,  if  the  returns  show  that  they  were  not 
made  annually." 

The  motion  was  overruled  and  the  respondent  .excepted. 
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Doster,  adin'r,  vt,  Arnold. 

W.  A.  TuBNEB ;  J.  B.  S.  Davis,  for  plaintiff  in  error. 
No  appearance  for  defendant. 
Bleckley,  Judge. 

1.  The  Code,  section  2596,  declares  that  "administrators 
and  other  trustees  failing  to  make  annual  returns  .  .  .  shall 
forfeit  all  commissions  for  transactions  during  the  year  within 
which  no  return  is  made,  unless  the  ordinary,  upon  cause 
shown,  shall,  by  special  order  on  the  minutes,  relieve  them 
from  this  forfeiture."  When  the  ordinary  merely  approves 
and  records  a  final  return  in  which  forfeited  and  non-forfeited 
commissions  are  credited  together,  there  is  no  special  order 
relieving  from  the  forfeiture. 

2.  It  will  not  do  to  hold  that  an  administrator  is  not  char- 
geable with  interest  if  he  made  none.  He  must  render  a 
good  reason — some  reason  undoubtedly  and  conclusively 
good — ^why  he  did  not  make.  That  he  was  threatened  with, 
or  was  expecting,  or  was  actually  engaged  in,  litigation,  and 
was  advised  by  counsel  to  retain  the  money  in  hand,  and 
therefore  failed  to  put  it  out  and  make  it  productive,  will 
not  necessarily  relieve  him.  On  the  special  facts  he  may 
be  chargeable.  For  instance,  he  may  have  used  the  money, 
or  some  of  it,  in  his  own  business.  On  scrutinizing  the 
record,  we  discover  that  the  jury  may  have  arrived  at  their 
verdict  by  counting  interest,  or  by  disallowing  commissions 
and  extra  compensation,  or  partly  by  the  one  means  and 
partly  by  the  other.  We  cannot  be  sure  that  the  verdict  is 
wrong.    It  may  stand. 

Cited  for  plaintiff  in  error :  19  Ga.,  167 ;  65  75.,  187 ; 
Code,  §2527;  10  Ga.,  69;  4  /*.,  47;  9  76.,  246;  Code, 
§2593-4,2607;  38  <?a.,  41. 

Cited  for  defendant  hi  error :  Code,  §§2525,  2596,  2601- 
2-3,  2594. 

Judgment  affirmed. 
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The  Weetern  A  Atlantic  BaOroad  m .  Clements  €t  al. 

The  Western  and  Atlantic  Eailboad  vs.  Clements  et  al. 

1.  Where  the  evidence  is  conflicting,  and  the  verdict  is  approved  by 
the  presiding  judge,  this  court  will  not  interfere — there  being  evi- 
dence enough  to  sustain  the  verdict. 

3.  Where  the  presiding  judge  certifies  that  his  attention  was  not  called 
to  verbal  requests  to  charge,  made  by  counsel  during  the  argument, 
at  the  time  he  charged  the  jury,  but  such  requests  had  escaped  his 
memory  and  he  was  not  reminded  of  them,  a  new  trial  will  not  be 
granted  on  account  of  his  omission  so  to  charge.  It  was  the  duty 
of  counsel  to  remind  the  court  of  the  omission,  or  (which  is  the  bet- 
ter plan)  to  have  put  the  requests  in  writing. 

8.  Where  the  law  of  the  case  is  given  substantially  to  the  jury — in- 
cluding the  substance  of  that  portion  of  the  written  requests  which 
was  legal  —a  new  trial  will  not  be  granted  because  the  requests  as 
a  whole  were  not  given  in  charge  exactly  as  written. 

New  trial.  Charge  of  court.  Before  Judge  MoCutohbn. 
Catoosa  Superior  Court.    August  Term,  18T7. 

Reported  in  the  opinion. 

Johnson  &  MoCamt  ;  W.  H.  Payne  ;  D.  A.  Walker,  by 
brief,  for  phuntiff  in  error. 

Shumate  &  Williamson,  by  brief,  for  defendants. 
Jackson,  Judge. 

This  was  a  suit  brought  by  defendants  in  error  against 
the  railroad  company,  to  recover  for  wood  piled  on  the  line 
of  the  road  by  its  authority  for  its  reception  or  rejection ; 
the  jury  found  for  the  plaintiffs  and  the  court  below  de- 
clined to  grant  a  new  trial,  and  its  refusal  to  grant  the  new 
trial  is  the  error  assigned  in  the  bill  of  exceptions. 

1.  Whether  the  wood  was  on  the  road,  within  its  right  of 
way,  by  authority  of  the  agents  of  the  company,  was  a  con- 
tested and  disputed  question  of  fact  which  the  jury  passed 
upon,  and  whether  it  was  there  burned  by  the  negligence  of 
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McDowell  w.  The  Qeoigia  Railroad. 

the  servants  and  employees  of  the  company,  was  also  a  like 
question  of  fact,  and  if  the  jary  found  both  issues  for  the 
plaintiffs  below,  the  law  of  the  case  is  with  them,  and  the 
verdict  is  not  against  the  law ;  and  this  court  repeats  its 
frequent  ruling,  that  it  will  not  interfere  with  the  jury  and 
presiding  judge  on  the  question  of  preponderance  of  testi- 
mony, when  there  is  evidence  to  support  the  verdict.  In 
this  case  there  is  such  evidence. 

2.  The  error  alleged  in  refusing  to  charge  as  requested,  so 
far  as  the  requests  were  not  in  writing,  are  explained  by  the 
certificate  of  the  judge,  who  states  that  he  did  not  understand 
them  as  given  in  argument,  and  while  he  was  charging  his 
attention  was  not  called  to  them.  If  so,  it  is  clear  that  the 
party  can  take  nothing  by  his  own  laches  in  not  speaking 
to  the  judge  to  remind  him  of  his  requests — especially  as 
the  whole  difficulty  could  have  been  obviated  by  putting 
the  requests  in  writing. 

3.  The  written  requests  to  charge,  in  so  far  as  they  are  not 
substantially  given  in  the  charge,  set  out  in  the  record  in 
full,  were  properly  refused ;  the  case  seems  to  have  been 
fully  and  fairly  put  to  the  jury  in  the  charge  as  a  whole  ; 
and  the  parties  must  abide  the  verdict  they  rendered, 
strengthened  by  the  approval  of  the  judge  who  presided  at 
the  trial. 

Judgment  affirmed. 


McDowell  vs.  The  Geobgia  Railroad. 

A  father  cannot  recover  for  the  homicide  of  his  minor  daughter,  bnt 
may  recover  for  the  loss  of  her  servicee  to  the  time  of  her  majority. 

Torts.     Damages.    Parent  and  child.    Actions.     Before 
Judge  Clark.     City  Court  of  Atlanta.    December  Term, 

1877. 

Reported  in  the  decision. 
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Hopkins  &  Glenn  ;  M.  de  Gbaffbnbeio  ;  W.  L.  Cal- 
houn, for  plaintiff  in  error. 

N.  J.  Hammond  ;  Henby  Hillteb,  for  defendant. 
Wabnee,  Chief  JuBtice. 

The  plaintiff  brought  his  action  against  defendant  to  re- 
cover damages  for  an  alleged  injury  done  to  his  daughter, 
eighteen  years  of  age,  by  the  careless  and  negligent  running 
of  its  locomotive  and  tender  on  its  railroad  track  at  the 
crossing  thereof  in  the  city  of  Atlanta,  whereby  the  plain- 
tiff alleges  that  his  said  daughter  was  run  over,  crushed, 
bruised,  and  mutilated,  by  means  whereof  she  died,  living 
one-half  hour  from  the  time  she  received  said  injury ;  that 
the  plaintiffs  said  daughter  was  unmarried  and  was  of  great 
pecuniary  service  and  advantage  to  him,  to  wit :  the  sum  of 
three  thousand  dollars  a  year.  The  plaintiff  also  alleged, 
that  prior  to  bringing  this  suit,  to  wit :  at  the  October  term 
of  this  court,  1874,  a  bill  of  indictment  was  preferred 
against  Joseph  Bennett,  the  engineer  who  had  charge  of 
the  locomotive  and  tender  which  ran  over  and  killed  the 
said  plaintiff's  daughter,  Lizzie,  charging  him  with  the  crime 
of  murder,  and  that  the  grand  jury,  after  investigation, 
found  "  no  bill,"  for  which  reason  plaintiff  has  not  prose- 
cuted Bennett  further.  To  this  declaration  the  defendant 
filed  a  general  demurrer,  which  was  sustained  by  the  court 
and  the  plaintiff's  case  dismissed ;  whereupon  the  plaintiff 
excepted. 

The  age  of  legal  majority  in  this  state  is  twenty-one  years ; 
until  that  age  all  persons  are  minors.  Code,  §1791.  Until 
majority,  the  child  remains  under  the  control  of  the  father, 
who  is  entitled  to  his  services  and  the  proceeds  of  his  labor. 
Code,  1793.  This  case  comes  within  the  ruling  of  this 
court  in  Chick  vs.  Southwestern  Railroad  Company^ 
57th  Qa.  Hep.,  357,  which  was  based  on  the  unanimous 
opinion  of  the  court  in  Shields  vs.  Young,  15  Ga.  Hep., 
349,  and  must  control  it.     The  plaintiff's  daughter  was  of 
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suflScient  age  to  have  performed  service  at  the  time  of  the 
injury,  and  he  was  entitled  to  her  service  until  she  became 
twenty-one  years  of  age.  The  plaintiff  is  not  entitled  to 
recover  damages  for  the  homicide  of  his  daughter  under  the 
2971st  section  of  the  Code,  but  is  entitled  to  recover  dam- 
ages for  the  loss  of  the  services  of  his  daughter,  assuming 
that  she  was  his  child,  from  the  time  of  the  alleged  injury 
until  she  would  have  been  twenty-one  years  of  age,  under 
the  provisions  of  the  2960th  section,  the  plaintiff  having 
alleged  a  good  excuse  for  his  failure  to  prosecute  as  required 
by  the  2970th  section  of  the  Code.  The  court  erred  in  sus- 
taining the  demurrer  to  the  plaintiff's  declaration,  and  in 
dismissing  the  same.  Let  the  judgment  of  the  court  below 
be  reversed. 


1 60  32-21  Stephens,  executor,  V8.  Woolbbight. 

1 1 05    425| 

60    822 
119   407  [Thlfl  case  was  argaod  at  the  last  tenn  and  the  deciiion  reserved.] 

1.  In  order  for  the  brief  of  evidence  to  come  up  as  a  part  of  the  re 
cord,  under  section  4258  of  the  Code,  it  must  be  approved  by  the 
court  in  express  terms,  and  such  approval  must  be  evidenced  by  an 
entry  signed  by  the  judge,  or  by  a  direct  affirmation  in  the  bill  of 
exceptions.  While  a  presumptive  or  implied  approval  will  serve  for 
the  court  below  to  act  upon,  and  also  for  this  court  to  act  upon 
where  the  evidence  is  embraced  in  the  bill  of  exceptions,  an  express 
approval  is  requisite  to  render  the  brief  a  part  of  the  record,  and  to 
identify  and  authenticate  it  as  such  in  the  transcript. 

2.  It  is  not  apparent  that  the  presiding  judge  abused  his  discretion  in 
refusing  to  grant  a  new  trial. 

Practice  in  the  Supreme  Court.   New  trial.    Before  Judge 
KiBDoo.     Terrell  Superior  Court.    November  Term,  1875. 

Sufficiently  reported  in  the  opinion. 

C.  B.  "WooTEN ;  Vason  &  Davis  ;  A.  Hood  ;  Parks  & 
Parks,  for  plaintiff  in  error. 

No  appearance  for  defendant. 
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Bleckley,  Judge. 

The  writ  of  error  was  brought  in  1875.  The  error  as- 
signed is  the  refusal  of  the  court  to  grant  a  new  trial.  The 
bill  of  exceptions  contains  this  language  :  "  The  evidence 
of  both  parties,  a  brief  of  which  is  of  file  in  the  clerk's 
oflice  of  said  court,  made  on  the  motion  for  a  new  trial, 
and  which  is  made  a  part  of  this  bill  of  exceptions."  No 
evidence  is  set  out  in  the  bill  of  exceptions,  and  no  brief  is 
annexed  thereto.  In  the  transcript  of  the  record  is  what 
purports  to  be  a  brief  of  the  evidence.  Annexed  to  it  is 
an  agreement  signed  by  the  counsel  of  both  parties,  declar- 
ing the  brief  correct.  Upon  the  brief  is  an  entry  in  these 
terms :  "  Approved,  and  ordered  to  be  filed,  December  3d, 
1875,"  with  an  entry  of  filing  signed  by  the  clerk.  The 
entry  of  approval  is  not  signed  by  the  judge,  and  the 
omission  to  sign  is  not  accounted  for ;  nor  does  it  appear 
that  the  approval  is  matter  of  record  upon  the  minutes  or 
elsewhere.  The  bill  of  exceptions  contains  no  affirmation 
that  the  brief  was  approved.  On  this  state  of  facts,  is  the 
brief  duly  authenticated  ?  Is  it  before  this  court  in  a  way 
to  entitle  the  plaintiff  in  error  to  have  it  considered  ?  The 
answer  depends  upon  what  is  requisite  to  raise  the  brief 
from  a  mere  document  of  file,  to  the  rank  of  a  record. 
Prior  to  the  act  of  1870,  (Code,  §4253)  a  brief  of  evidence, 
though  approved  expressly  and  filed,  did  not  become  a  part 
of  the  record,  9  G^a.,  546 ;  10  /i.,  5.  It  could  not  come  up 
in  the  transcript,  but  had  to  come  in  the  bill  of  exceptions, 
or  as  an  exhibit  to  the  same.  It  may  still  do  so,  even  with- 
out express  approval.  What  was  then  the  sole  and  exclu- 
sive method  of  bringing  up  the  evidence  has  not  been  abol- 
ished, but  another  as  good,  and  rather  more  convenient,  has 
been  super-added,  so  that  now  there  is  a  choice  between  two 
methods,  instead  of  the  former  restriction  to  one.  The  sec^ 
tion  of  the  Code  just  cited  is  as  follows :  "  The  brief  of 
evidence  on  motion  for  new  trial,  filed  and  approved  ac- 
cording to  law,  is  hereby  declared  to  be  a  part  of  the  re- 
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cord  of  the  case  to  which  it  applies,  and  need  not,  except 
by  reference  thereto,  be  embodied  in  the  bill  of  exceptions." 
We  think  the  approval  here  referred  to  is  not  an  implied 
or  presumptive  one,  bat  one  that  is  direct  and  express,  one 
that  is  verified  by  the  signature  of  the  judge  to  an  entry  of 
approval,  or  affirmed  in  the  bill  of  exceptions.  The  appro- 
val by  which  something  is  made  a  record  which  was  not  such 
before,  ought  not  to  be  left  to  inference,  nor  to  the  incom- 
plete evidence  of  an  unsigned  entry — an  entry  prepared  for 
signature,  but  for  some  unexplained  reason  not  signed. 
Implied  or  presumptive  approval  will  suffice,  perhaps,  for 
all  purposes  except  to  render  the  brief  a  part  of  the  record, 
but  to  accomplish  the  latter  purpose,  approval,  strict  and 
proper,  is  necessary.  That  is  what  the  statute  means,  for  a 
loose,  informal  approval  is  not  appropriate  to  the  creation 
of  a  record.  Let  all  be  done — ^actually  and  formally  done, 
that  is  needed  to  constitute  the  brief  a  part  of  the  record, 
and  then  it  can  come  up  in  the  transcript ;  but,  otherwise, 
it  must  come  as  it  would  have  had  to  come  before  the  stat- 
ute was  enacted.  See  the  subject  further  discussed  in  j^[>enr 
cer  V8.  Smithy  this  term.  See  also  55  <?».,  584  ;  48  76.,  124. 
We  are  of  opinion  that  the  brief  has  not  been  made  a  part 
of  the  record,  and  that  a  place  for  it  in  the  transcript  is  not 
provided  by  law.  The  learned  counsel  for  the  plaintiff  in 
error  cited  7  Oa.,  354  ;  8  76.,  112 ;  13  76.,  403 ;  20  7*.,  767 ; 
80  75.,  251 ;  41 76.,  577.  These  authorities  are  not  directly 
in  point.  Indeed,  most  of  them  do  not  bear  at  all  upon  the 
method  of  identifying  and  authenticating  the  brief  of  evi- 
dence in  the  supreme  court,  which  is  the  sole  matter  now 
in  question. 

2.  If,  however,  the  evidence  as  we  find  it  was  properly 
before  us,  we  could  not  pronounce  that  the  court  below 
abused  its  discretion  in  refusing  a  new  trial.  We  have  con- 
sidered with  much  care  the  various  rulings  complained  of 
in  the  motion  for  new  trial,  and  only  one  of  them  seems  at 
all  doubtful,  and  that  did  not  effect  the  real  merits  of  the 
case.    It  is  not  apparent  that  the  losing  party  had  any  abso- 
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lute  right  to  a  new  trial ;  though,  if  one  had  been  granted, 
we  do  not  know  that  we  should  have  interfered  had  we 
been  called  on. 
Judgment  affirmed. 


Adams,  administrator,  vs.  Beall,  ordinary. 

Before  an  administrator  is  entitled  to  have  an  appeal  from  a  decision 
of  the  ordinary  on  his  annual  return,  made  ex  parts,  entered  and  sent 
up  to  the  superior  court,  he  must  pay  the  costs  and  give  security  for 
future  costs;  in  such  a  case,  an  app^  in  forma  pauperis  will  not  be 
aUowed. 

Administrators  and  executors.  Appeals.  Before  Judge 
Buchanan.    Heard  Superior  Court.    September  Term,  1 877. 

Seported  in  the  opinion. 

B.  H.  BioHAM ;  F.  S.  Lofton,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Jackson,  Judge. 

This  was  a  motion  to  make  absolute  a  rule  nisi  to  the  or- 
dinary of  Heard  county  requiring  him  to  show  cause  why 
he  did  not  enter  and  send  up  to  the  superior  court  an  ap- 
peal made  by  the  administrator  from  a  decision  of  the  or- 
dinary. 

The  ordinary  showed  for  cause  that  the  appeal  was  not 
entered  and  sent  up,  ^^  because  said  Adams  had  not  complied 
with  the  requisitions  of  the  Code  of  Georgia  on  the  subject 
of  appeal  from  the  court  of  ordinary ;  that  he  finds  no  pro- 
vision of  law  for  appeals  in  forma  pauperis  from  decisions 
rendered  in  said  court,  since  the  adoption  of  the  Code  of 
1863,  the  provisions  of  which,  on  this  subject,  are  retained 
in  Irwin's  Revised  Code,  and  in  the  Code  of  1873." 

The  ordinary's  answer  also  showed  that  the  order  nisi 
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for  mandcmiua  stated  correctly  the  facts,  and  the  fact  of 
any  consequence  therein  is,  that  the  decision  the  ordinary 
had  made,  from  which  the  appeal  was  asked,  was  ^^  a  decis- 
ion on  the  annual  return  of  "William  Adams,  as  administra- 
tor on  the  estate  of  Benjamin  D.  Hagan,  deceased,"  but 
without  alleging  what  that  decision  was.  So  the  petition, 
too,  sets  it  out  without  more. 

The  question  made  here  is,  was  the  superior  court  right 
to  refuse  the  Tnandamus^  inasmuch  as  the  administrator 
did  not  pay  the  costs  and  give  bond  for  future  costs,  un- 
der the  statute ;  or,  in  other  words,  can  an  administrator  take 
an  appeal  for  his  own  benefit  from  the  judgment  of  the 
ordinary  against  him  on  some  matter  connected  with  his  re- 
turn in  forma  pauperis  f 

Section  3622  of  the  Code,  which  allows  "  executors,  ad- 
ministrators and  other  trustees,  when  sued  as  such,  or  de- 
fending solely  the  title  of  the  estate,"  to  appeal  in  forma 
pauperis^  does  not  cover  it ;  and  it  only  remains  to  inquire 
whether  section  3623,  which  prescribes  that  "any  party 
plaintiff  or  defendant  in  any  suit  at  law,"  may  appeal  m 
forma  pauperis^  applies  to  an  administrator  in  a  case  like  tliis. 
The  words  of  the  statute  do  not  cover  such  a  case,  for  the 
section  says,  "  shall  be  unable  to  pay  costs  and  give  security 
a^  hereinbefore  required^'^  while  the  next  section,  3624,  com- 
ing after  section  3623,  declares  that  "  in  all  cases  in  the  court 
of  ordinary,  the  party  desiring  to  appeal  .  .  .  shall  pay 
all  costs  that  may  have  accrued,  and  give  bond  and  security 
to  the  ordinary  for  such  further  costs  as  may  accrue  by  rea- 
son of  such  appeal." 

Again — this  was  no  suit.  This  administrator  was  no 
party  to  any  suit,  so  far  as  this  record  shows.  Nobody  was 
suing  him,  and  he  was  suing  nobody.  He  was  neither  plain- 
tiff nor  defendant.  He  made  a  return  as  administrator  e» 
parte;  the  ordinary  made  some  decision  about  it,  the  exact 
character  of  which  the  administrator  does  not  by  his  bill  of 
exceptions  show  us ;  and  the  court  below  held,  that  before 
he  could  appeal  he  must  pay  costs  and  give  security  for  f u- 
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tare  costs  about  the  appeal.     We  think  that  the  court  held 
correctly,  and  afBrm  the  judgment. 
Judgment  affirmed. 


Watts  et  al.j  executors,  vs.  Haines. 

1.  Where  a  request  to  charge  was  based  upon  no  evidence,  it  was 
properly  refused. 

2.  There  is  sufficient  testimony  to  support  the  verdict. 

Charge  of  Court.  New  trial.  Before  Judge  Ceawfobd. 
Muscogee  Superior  Court.    November  Term,  1877. 

Keported  in  the  decision. 

Peabopy  ife  Brannon,  for  plaintiflfs  in  error. 

W.  H.  Ltftle  ;  B.  H.  Crawford,  for  defendant. 

Warner,  Chief  Justice. 

The  plaintiff  brought  her  action  against  the  defendants 
as  the  executors  of  Walter  Dortch,  deceased,  to  recover  for 
her  services  rendered  the  defendants'  testator  and  his  family 
in  his  lifetime,  under  an  alleged  contract  made  with  him. 
The  declaration  contained  three  counts — two  of  which  set 
forth  the  contract,  and  the  third  was  a  quantum  merui 
count.  On  the  trial  of  the  case,  the  jury,  under  the  evi- 
dence, found  a  verdict  in  favor  of  plaintiff  for  the  sum  of 
$800.00.  The  defendants  made  a  motion  for  a  new  trial  on 
the  grounds  therein  stated,  which  was  overruled,  and  the 
defendants  excepted. 

1.  It  appears  from  the  evidence  in  the  record,  that  Wal- 
ter Dortch,  the  defendants'  testator,  was  the  uncle  of  the 
plaintiff,  and  had  a  wife  and  three  children ;  that  he  and  his 
wife  were  not  in  good  health,  and  proposed  to  the  father 
and  mother  of  plaintiff,  she  being  present  and  about  seven- 
teen years  of  age,  that  if  she  would  go  and  live  with  him 
until  his  death,  or  until  she  should  marry,  that  he  would 
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give  her  a  child's  part  of  his  property  at  his  death,  or  $2,- 
000.00,  and  treat  her  like  a  daughter ;  that  she  went  to  live 
with  him  under  this  contract,  and  continued  to  live  with 
him  until  his  death,  a  period  of  sixteen  years — and  that  she 
rendered  valuable  services  to  him  and  his  family.  The  main 
ground  of  error  insisted  on  here  by  the  plainti&  in  error, 
was  the  refusal  of  the  court  to  give  in  charge  to  the  jury 
the  following  written  request,  "  that  if  the  jury  believe  that 
Mr.  Dortch  invited  the  plaintiff,  who  was  his  niece,  to  live 
with  him  as  one  of  his  family,  and  at  the  same  time  prom- 
ised her,  not  as  a  compensation  for  her  services,  that  he 
would,  if  she  would  live  with  him  until  she  married,  or 
until  he  died,  give  her  two  thousand  dollars,  or  a  child's 
part  oat  of  his  estate,  that  is  a  voluntary  promise,  and  she 
cannot  recover."  This  charge  of  the  court  was  properly  re- 
fused in  view  of  the  evidence  contained  in  the  record.  From 
that  evidence  it  is  quite  clear,  we  think,  that  the  plaintiff's 
father  voluntarily  allowed  her,  then  a  minor,  to  make  the 
contract  with  the  defendants'  testator  for  her  services  upon 
the  terms  therein  stated,  and  that  the  same  was  made  by  her 
with  his  consent,  or  by  him  for  her,  as  it  was  entirely  com- 
petent for  them  to  have  done  under  the  provisions  of  the 
1793rd  section  of  the  Code. 

The  services  which  it  was  contemplated  she  should  render 
the  testator  and  his  family  when  the  contract  was  made,  and 
the  services  which  she  did  render  them  as  shown  by  the 
evidence  in  the  record,  were  a  sufficient  consideration  to  sup- 
port that  contract,  and  therefore  the  verdict  was  not  con- 
trary to  law  or  the  evidence.  The  objection  to  the  com- 
petency of  Mrs.  Haines  to  testify  in  the  case  was  waived 
on  the  argument  here,  but  if  she  was  not  a  competent  wit- 
ness, there  was  quite  sufficient  other  evidence  in  the  record 
to  support  the  verdict,  and  there  was  no  error  in  overruling 
the  defendants'  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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60    329 

1.  Section  8892  of  the  CJode,  providing  for  excepting  to  the  execution  -~^  ^ '  I 
and  return  of  commissions,  does  not  apply  where  answers  to  inter-  ^  a^' 
rogatories  are  brought  into  court  in  virtue  of  a  written  consent,  ^1 
entered  on  the  interrogatories  and  signed  by  the  counsel  of  both  ^JO  329 
parties,  in  the  following  terms  :  **  Service  acknowledged  and  copy 
waived.  We  waive  commission  and  commissioners,  and  consent 
that  the  witness  write  out  his  answers  and  swear  to  them  before  a 
notary  public,  and  seal  them  up  and  deliver  them  to  the  clerk,  with- 
out other  formality,  and  that  his  answers  be  read  as  if  regularly 
taken. "  If  some  of  the  direct  interrogatories  are  not  fully  answered, 
the  party  propounding  them  ought  to  take  steps  to  re-examine  the 
witness  as  to  the  matters  on  which  the  answers  are  deficient,  unless 
some  obstacle  to  a  further  examination  has  intervened. 

2.  Where  the  great  pressure  of  the  case  was  on  the  question  whether 
the  child  of  deaf  and  dumb  parents  was  deprived  of  the  sense  of 
hearing  by  an  injury  received  at  the  hands  of  the  defendant,  when 
it  was  under  two  months  of  age,  it  devolved  on  the  plaintiff  to  show 
that  the  child  was  not  deaf  before  the  injury,  or  was  not  born  deaf. 
A  charge  to  the  jury  that  *'  if  the  evidence  be  equally  balanced  for 
plaintiff  and  defendant  on  any  contested  point,  they  should  find  that 
part  of  the  case  in  favor  of  the  defendant,"  was  not  erroneous  in  view 
of  the  special  facts. 

8.  Strictly  speaking,  the  court  should  not  instruct  the  jury  that  the  in- 
terest of  a  witness  affects  his  credit.  The  better  instruction  is,  that 
it  may  affect  his  credit,  and  that  it  is  for  the  consideration  of  the  jury, 
they  being  the  judges  of  whether  it  does  or  does  not  influence  his 
testimony,  and  if  so,  to  what  extent. 

4.  The  suit  being  by  an  infant  child  for  damages  from  wounds  and 
bruises  that  were  cured  in  a  few  months,  and  from  the  loss  of  the 
sense  of  hearing  alleged  to  have  been  a  consequence  of  the  injury,  a 
charge  on  the  measure  of  damages  in  the  terms  following  was  sub- 
stantially correct :  "There  is  no  known  rule  of  law  by  which  wit- 
nesses can  give  you  the  amount  in  dollars  and  cents,  as  the  amount 
of  injury,  but  this  is  left  to  the  enlightened  conscience  of  an  impar- 
tial jury.  This  does  not  mean  that  juries  can  arbitrarily  enrich  one 
party  at  the  expense  of  the  other,  nor  that  they  should  act  unrea- 
sonably through  diere  caprice.  But  it  authorizes  you  to  give  rea- 
sonable damages  where  the  proof  shows  that  the  law  authorizes  it. 
But  the  jury  should  exercise  conunon  sense  and  love  of  justice,  and, 
from  a  desire  to  do  right,  fix  an  amount  that  will  fairly  compensate 
for  the  injury  received." 

6.  The  verdict  was  warranted  by  the  evidence,  and  is  satisfactory  to 
this  court,  as  it  was  to  the  court  below. 
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Interrogatories.  Practice  in  the  Superior  Court.  Charge 
of  Court.  Witness.  Damages.  New  Trial.  Before  Judge 
HiLLYEB.    Fulton  Superior  Court.    April  Term,  1877. 

Rebecca  B.  A.  Davis,  an  infant,  by  her  next  friend,  brought 
case  against  the  railroad  company  for  $10,000.00  damages, 
alleged  to  have  been  sustained  by  her  on  account  of  a 
collision  of  trains,  upon  one  of  which  she  was  a  passenger, 
through  the  negligence  of  the  defendant ;  she  alleged  that 
in  addition  to  other  injuries  sustained,  she  had  been  made 
permanently  deaf  and  dumb.  The  defendant  pleaded  the 
general  issue. 

There  was  no  question  made  as  to  the  collision  having 
been  caused  by  the  negligence  of  the  defendant.  The  great 
point  of  contention  was  as  to  the  amount  of  damages  to 
which  plaintiff  was  entitled.  At  the  time  of  the  injury  she 
was  not  quite  two  months  old.  She  was,  at  the  time  of  trial, 
deaf  and  dumb.  Both~  her  parents  were  deaf  mutes.  It 
was  asserted,  and  evidence  to  that  effect  was  introduced,  that 
the  injury  on  the  train  caused  her  unfortunate  condition. 
This  was  denied,  and  evidence  introduced  to  the  contrary. 
The  testimony  was  voluminous  and  conflicting,  consisting 
largely  of  that  of  experts. 

The  jury  found  for  the  plaintiff  $700.00.  The  plaintiff 
moved  for  a  new  trial  upon  the  following  grounds : 

Ist.  Because  the  court  allowed  the  defendant  to  read  in 
evidence  the  answers  of  Dr.  Abner  W.  Calhoun  to  written 
interrogatories  under  the  following  state  of  facts : 

At  the  request  of  counsel  for  defendant,  Dr.  Calhoun  had, 
on  November  21st,  1875,  visited  the  plaintiff  near  Eockmart, 
Georgia,  for  the  purpose  of  making  an  examination  of  her 
organs  of  hearing.  In  the  spring  of  1877,  counsel  for  plain- 
tiff prepared  interrogatories  for  said  Calhoun  which  were 
crossed  by  counsel  for  defendant.  On  the  back  thereof  was 
written  the  agreement  copied  in  the  first  head-note.  On 
June  14th  the  witness  delivered  the  interrogatories  and 
answers  to  the  clerk  of  court.     On  June  22nd,  counsel  for 
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plaintiff  indorsed  on  the  package  the  following :  "  Plain- 
tiff objects  to  these  interrogatories  because  the  first  question 
in  the  sixth  direct  interrogatory  is  not  answered,  and  because 
the  second,  third,  and  fourth  questions  in  the  seventh  direct 
interrogatory  are  not  answered."  The  trial  commenced  on 
June  26th,  and  terminated  June  29th.  Before  the  case  was 
submitted  to  the  jury,  counsel  for  plaintiff  moved  to  sup- 
press and  exclude  the  answers.     The  motion  was  overruled. 

2nd.  Because  the  court  erred  in  each  of  the  following 
charges: 

(a.)  "  The  burden  of  proof  is  on  the  plaintiff  to  show 
that  damages  or  injuries  were  caused  by  the  defendant,  and 
hurts  received  by  that  collision,  and  if  the  evidence  be 
equally  balanced  for  plaintiff  and  defendant  on  any  con- 
tested point,  you  should  find  that  part  of  the  case  in  favor 
of  the  defendant." 

(b.)  *•  By  our  law,  the  parties  litigant  in  a  case  are  per- 
mitted to  be  witnesses.  The  interest  of  a  party  to  a  case 
affects  his  credit.  But  this  does  not  mean  that  the  jury 
should  disbelieve  a  witness  who  is  a  party  to,  or  interested 
in,  a  suit,  but  that  to  a  certain  extent  the  witness  is  affected, 
and  the  jury  are  the  judges  of  his  evidence  as  thus  affected. 
Weigh  and  compare  it  with  all  the  testimony  in  the  case, 
and  give  to  it  the  value  which  his  relation  to  the  case  satis- 
fies the  jury  it  ought  to  receive." 

(c.)  "  With  reference  to  this  case,  there  is  no  known  rule 
of  law  by  which  witnesses  can  give  to  you  the  amount  in  dol- 
lars and  cents  as  to  the  amount  of  injury,  but  this  is  left  to 
the  enlightened  conscience  of  an  impartial  juror.  This  does 
not  mean  that  juries  can  arbiti*arily  crush  one  party  at  the 
expense  of  the  other,  nor  that  they  should  act  unreasonably 
through  mere  caprice.  But  it  authorizes  you  to  give  reason- 
able damages  when  the  proof  shows  that  the  law  authorizes 
it.  But  the  jury  should  exercise  common  sense  and  love  of 
justice,  and  from  a  desire  to  do  right,  fix  an  amount  that  will 
fairly  compensate  for  the  injury  received." 

3rd.  Because  the  damages  found  were  unreasonably  small, 
21 
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and  because  the  verdict  was  contrary  to  the  law  and  the  evi- 
dence. 

The  motion  was  overruled  and  the  plaintiff  excepted. 

E.  N.  Broyles,  for  plaintiff  in  error. 

N.  J.  Hammond,  for  defendant. 

Bleckley,  Judge. 

1.  So  far  as  appears,  there  was  no  obstacle  to  a  further 
examination  of  the  witness.  The  direct,  not  the  cross,  in- 
terrogatories were  answered  short.  The  plaintiff,  when 
this  was  discovered,  should  have  taken  steps  to  have  tlie  wit- 
ness re-examined.  It  was  not  the  fault  of  the  defendant 
that  the  answers  were  deficient  in  fullness.  Under  the  con- 
sent, the  plaintiff  was  in  a  situation  where  the  reading  of 
the  answers  could  have  been  forced  upon  the  defendant. 
The  cross-interrogatories  were  all  answered,  and  that  being 
so,  the  defendant  could  not  have  hindered  the  reading.  Was 
it,  then,  at  the  option  of  the  plaintiff  whether  the  reading 
should  take  place  or  not  ?  The  parties  had,  by  consent,  cut 
loose  from  the  general  law.  They  had  made  a  conventional 
law  of  their  own ;  consequently,  §3892  of  the  Code  was  with- 
out application.  That  section  touches  exceptions  to  the  exe- 
cution and  return  of  commissions.  Here  there  was  no  com. 
mission ;  and  notice  of  objection,  if  delayed  as  long  as  that 
section  allows — that  is,  until  just  before  the  case  is  submit- 
ted to  the  jury — would  be  unreasonably  late.  Where  the 
evidence  is  taken  by  consent,  there  should,  before  announce 
ment  of  readiness  for  trial,  be  notice  that  the  consent  has  not 
been  duly  executed,  if  its  due  execution  is  to  be  denied. 
When  the  parties  have  agreed  that  legal  formalities  shall 
be  dispensed  with,  and  the  evidence  is  in  under  that  agree- 
ment, they  should  each  be  entitled  to  depend  on  the  right 
to  introduce  it,  unless  some  notice  reaches  them  (before  an- 
nouncing ready)  that  the  right  is  controverted.  Not  only 
commission  but  commissioners  were  waived.     The  witness 
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was  tmsted  to  write  ont  the  answere,  seal  them  np,  and  de- 
liver them  to  the  clerk ;  and  the  consent  was  positive  that 
they  should  be  read  as  if  regnlarly  taken.  The  plaintiff 
should  have  re-examined  the  witness  as  to  the  matters  on 
which  the  answers  were  deficient,  unless  some  obstacle  to  a 
further  examination  had  intervened. 

2.  The  burden  of  making  out  a  case  was  upon  the  plain- 
tiff. A  material  part  of  the  case  contended  for,  was  the 
ability  of  the  child  to  hear  before  the  injury  complained  of 
was  received.  There  may  be  a  general  presumption  that 
the  ordinary  human  faculties  are  possessed  by  every  indi- 
vidual. But  here  there  was  evidence  that  the  parents  of  the 
individual  were  both  deaf  and  dumb.  The  presumption 
ef  erred  to,  thus  became  entangled  with  something  like  an- 
other presumption,  that  like  produces  like.  The  charge  of 
the  court,  "  if  the  evidence  be  equally  balanced  for  plain- 
tiff and  defendant,  on  any  contested  point,  the  jury  should 
find  that  part  of  the  case  in  favor  of  defendant,"  was  not 
erroneous,  the  great  pressure  of  the  case  being  on  the  ques- 
tion whether  the  child  was  deprived  by  the  injury  of  the 
sense  of  hearing.  There  was  an  adequate  recovery  for  the 
effects  of  the  injury  in  other  respects. 

3.  Strictly  speaking,  the  court  should  not  instruct  the 
jury  that  the  interest  of  a  witness  affect*  his  credit.  The 
better  instruction  is,  that  it  9Tiay  affect  his  credit.  Interest 
and  truth  may  go  together.  Is  there,  in  the  world,  an  hon- 
est man  who  does  not  know  that  he  can  tell  the  truth 
against  his  interest  ?  Interest  is  felt  as  a  temptation ;  but 
corruption  reaches  to  an  excess  if,  yielding  to  temptation, 
it  succumbs  on  every  occasion  ?  We  suppose  it  does  not. 
Where  there  is  possible  doubt  as  to  the  effect  of  villainy 
upon  veracity,  the  jury  ought  to  be  left  to  decide  it.  As 
coming  from  the  average  of  society,  they  know  best  what 
to  think  on  such  a  question.  Interest  is  a  great  rascal ;  but 
is  not  an  absolute  reprobate.  Its  doom  is  not  perdition  at 
all  events.  It  has  a  chance  of  salvation.  It  is  not  obliged 
to  commit  perjury.     Doubtless  the  court  meant  nothing  to 
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the  contrary  of  this,  the  inaccuracy  being  merely  verbal. 
The  jury  were  not  mislead. 

4.  The  love  of  justice  1    What  a  great  love  it  is  ? 

5.  The  verdict  was  warranted.  It  is  satisfactory  to  this 
court,  as  it  was  to  the  court  below. 

Cited  for  plaintiff :  46  Ga.,  602 ;  1  JSTeUy,  564 ;  19  Oa.j 
404;  Valentine's  Dig.,  314;  2  Swan,  472;  Code,  §3889;  14 
Ga.y  697 ;  6  /&.,  365 ;  20  lb.,  593 ;  1  Cranch  C.  C,  491 ;  45 
(?a.,89;  41 76.,  117;  49/J.,31;  55/&.,205;  Code,  §3714; 
8  Ga.,  207 ;  25  /&.,  184 ;  44  7*.,  229 ;  55  lb.,  453 ;  39  /J., 
603 ;  42  lb.,  62,  82 ;  43  76.,  287 ;  30  lb.,  241  etseg.,  476. 

Cited  for  defendant :  49  Oa.,  35 ;  55  7J.,  208 ;  33  lb.,  11 ; 
41  lb.,  426;  46  lb.,  456,  637;  47  lb.,  229;  48  lb.,  210; 
46  lb.,  218;  Code,  §3749. 

Judgment  affirmed. 


Clement  vs.  Bunn. 

1.  The  rule  against  the  sheriff,  founded  on  a  mortgage  ft,  fa.  against 
land,  was  properly  made  absolute  for  the  whole  amount  of  principal, 
interest  and  cost,  and  not  for  the  value  of  the  land,  the  answer  of 
the  sheriff,  untraversed,  not  alleging  that  the  land  was  worth  less 
than  said  principal,  interest  and  cost. 

2.  Where  the  superior  court  certified  that  by  inadvertence,  execution 
was  issued  against  the  sheriff  from  the  rule  absolute,  and  also  an 
attachment  against  him,  this  court  will  not  interfere,  thou^  sec- 
tion 8956  of  the  Code  authorizes  but  one  of  these  remedies  at  a 
time,  because  the  court  below  will,  if  it  has  not  already  done  so,  cor- 
rect the  error  for  itself,  and  see  to  it  that  the  sheriff  is  not  harmed 
by  the  inadvertent  order. 

Sheriff.    Kule.    Practice  in  the  Superior  Court.    Before 
Judge  Underwood.    Polk  Superior  Court.    August  Term, 

1877. 

Beported  in  the  opinion. 

BiANOE  &  King,  for  plaintiff  in  error. 

Ivy  F.  Thompson,  for  defendant. 
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Jackson,  Judge. 

The  sheriflf  was  ruled  for  a  large  sum  of  money  on  his 
failure  to  make  it  on  a  mortgage  execution  upon  real  estate. 

The  superior  court  made  the  rule  absolute,  and  the  sheriff 
excepted  on  two  grounds :  first,  because  the  rule  was  made 
absolute  for  the  amount  due  on  the  fi.fa.^  and  not  for  the 
value  of  the  land ;  secondly,  because  on  the  rule  absolute, 
the  court  ordered  execution  to  issue  against  him  with  20 
per  cent,  interest,  and  at  the  same  time  directed  that  he  be 
attached  for  contempt. 

1.  The  answer  of  the  sheriff,  not  traversed  but  taken  as 
true,  did  not  set  out  the  value  of  the  land,  nor  did  it  allege 
that  it  was  not  worth  the  amount  of  the  execution  ;  there- 
fore there  is  nothing  in  the  first  exception. 

2.  Under  the  3956th  section  of  the  Code,  the  plaintiff  is 
not  permitted  to  have  execution  issue  for  his  money  against 
the  sheriff,  and  at  the  same  time  attach  him ;  but  in  this 
case  the  court  certifies  that  the  order  to  attach  was  granted 
through  inadvertence,  and  this  court  is  satisfied  that  the 
court  below  will  not  permit  the  inadvertent  order  to  damage 
the  sheriff. 

Indeed,  it  appears  from  the  record  that  steps  were  taken 
at  chambers  by  the  judge  to  correct  the  inadvertent  order, 
and  whilst  the  legality  of  such  modified  order  at  chcmibers 
may  be  questioned,  yet  it  shows  that  no  harm  was  done  the 
sheriff  by  the  part  of  the  order  of  court  which  directed 
him  to  be  attached,  yet  its  effect  was  to  relieve  him  from 
the  attachment,  and  no  harm  has  been  done  him  by  it. 

Judgment  affirmed. 


FrrzGEBALD  V8.  Douglass. 

Where  a  motion  for  new  trial  was  made  at  the  spring  term,  1876,  and 
time  given  until  the  second  day  of  the  next  term  to  ii\ake  out  and 
submit  a  brief  of  the  evidence,  and  though  the  case  was  called  sev- 
eral times,  no  steps  were  taken  to  complete  the  record  up  to  March, 
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1877,  when  the  motion  was  dismissed  for  want  of  prosecution,  this 
court  will  not  control  the  discretion  of  the  court  below  in  refusing 
to  reinstate  it. 

Practice  in  the  Superior  Court.  New  trial.  Before 
Judge  Hill.  Bibb  Superior  Court.  April  Adjourned 
Term,  1877. 

Reported  in  the  decision. 

Lofton  &  BAETLBrr;  S.  Hall,  for  plaintiff  in  error. 

A.  Proudfti  ;  Lyon  &  Nisbet,  by  R.  H.  Claek,  for  de- 
fendant. 

Warneb,  Chief  Justice. 

This  was  a  motion  made  in  the  court  below  to  reinstate 
a  motion  for  a  new  trial,  which  had  been  dismissed  for  want  of 
prosecution.  It  appears  from  the  facts  recited  in  the  judg- 
ment of  the  court  refusing  the  motion  to  reinstate,  that,  at  the 
close  of  the  spring  term  of  the  court,  1876,  the  application 
for  a  new  trial  was  made,  and  leave  given  to  have  a  brief  of  the 
evidence  made  up  and  submitted  to  the  court  for  its  ap- 
proval on  or  before  the  second  day  of  the  next  October 
term  of  the  court,  which  was  not  complied  with.  The  case 
was  called  in  its  order  during  the  first  week  of  said  October 
term,  and  no  steps  taken  to  put  the  case  in  a  condition  to  be 
heard,  and  said  case,  at  diflferent  times  during  said  term,  was 
called  and  passed  by  with  like  results,  until  in  March,  1877, 
near  the  close  of  that  term,  when  said  case  was  called  in  its 
order  finally  and  peremptorily,  and  still  no  steps  having  been 
taken  to  perfect  the  record,  the  same  was  dismissed  for  want  of 
prosecution.  The  motion  to  reinstate  it  was  made  in  July, 
1877,  and  refused,  whereupon  the  movant  excepted.  In  view 
of  the  facts  disclosed  in  the  record,  we  will  not  interfere  to 
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control  the  exercise  of  the  discretion  of  the  court  in  refusing 
to  reinstate  the  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Hill  vs.  Wink. 


[Jackson,  Jadge,  was  provldentiaUy  preyented  from  preeiding  in  this  case.] 

1.  The  obligor  in  a  bond  for  titles  can  maintain  ejectment  against  the 
obligee  before  all  the  purchase  money  is  due,  if  a  part  be  due  and 
unpaid. 

2.  The  insolvency  of  the  obligor  is  no  defense  to  the  action;  even 
though  he  has  not  paid  his  vendor  for  the  land,  and  has  himself  no 
title-— only  a  bond  for  titles.  These  facts  may  be  ground  for  resci- 
sion,  but  they  are  no  reason  for  keeping  the  land  and  the  purchase 
money  too. 

3.  An  obligee  in  a  bond  for  titles  who  went  into  possession  under  the 
obligor,  cannot  dispute  that  the  latter  has  sufficient  title  to  maintain 
ejectment  as  a  means  of  coercing  payment  of  the  purchase  money. 

Ejectment.  Bond  for  titles.  Vendor  and  purchaser. 
Before  Judge  Pottlb.  Oglethorpe  Superior  Court.  Octo- 
ber Term,  1876. 

Winn  brought  complaint  against  Hill  for  a  tract  ot  land 
situated  in  Oglethorpe  county.  Hill  pleaded  the  general 
issue,  and  that  but  one  of  the  four  purchase  money  notes, 
for  $598.70  each,  is  due ;  that  the  plaintiff  has  no  title  to  the 
land  as  he  holds  it  under  bond  from  Warren  Hawks,  and 
has  never  paid  the  purchase  money  therefor ;  that  plaintiff 
is  insolvent  and  would  not  be  able  to  respond  in  damages 
for  a  breach  of  his  warranty  ;  that  he  ought  not  to  recover 
because  defendant  would  have  paid  the  first  of  said  notes 
given  by  him  for  the  land  had  it  not  been  for  plaintiff's  in- 
solvency and  his  inability  to  comply  with  his  contract. 

The  jury  found  for  the  plaintiff.  The  defendant  moved 
for  a  new  trial  upon  the  following  grounds : 

1st.  Because  the  court  erred  in  refusing  to  charge  the 
jury  as  follows :    "  If  you  believe  that  three  of  the  pur- 
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chase  money  notes  of  Hill  to  Winn  have  not  yet  become 
due,  then  "Winn  cannot  recover  in  this  action  of  ejectment." 
"  If  you  believe  that  Winn  has  no  title  to  the  land  he  pur- 
chased from  Hawks,  and  owes  thereon  several  hundred  dol- 
lars of  the  purchase  money,  and  is  insolvent,  it  is  a  suffi- 
cient reason  to  excuse  Hill  from  not  paying  the  purchase 
money  note  which  has  become  due,  and  his  failure  to  pay 
said  note  does  not  give  to  the  plaintiff  the  right  to  recover 
in  this  action,  if  Winn  is  not,  for  the  reasons  stated,  in  a 
condition  to  comply  with  his  part  of  the  contract." 

2d.  Because  the  court  erred  in  charging  as  follows :  "The 
insolvency  of  Winn  has  nothing  to  do  with  this  case,  if  Hill 
bought  the  land  from  him  with  a  knowledge  of  the  condition 
of  Winn's  title  at  the  time  he  bought." 

The  motion  was  overruled  and  the  defendant  excepted. 

Sam.  Lumpkin,  for  plaintiff  in  error. 
J.  D.  Mathews,  for  defendant. 
Blsoklbt,  Judge. 

1.  When  title  is  retained  as  security  for  purchase  money, 
the  security  ought  to  be  available  as  soon  as  the  debtor  puts 
himself  in  default.  The  duty  of  paying  the  iirst  instal- 
ment is  as  perfect  as  the  duty  of  paying  the  last.  If  the 
purchaser  seeks  to  retain  the  possession  of  the  land  as  against 
the  better  title,  let  him  pay  according  to  his  undertaking. 
Why  should  he  have  more  time  than  he  has  stipulated  for  I 

2.  The  insolvency  of  the  vendor  is  no  defense  to  his  ac- 
tion for  the  land.  Because  he  is  insolvent,  must  he  lose  his 
land  ?  This  would  be  a  hard  rule.  It  is  said,  however,  that 
he  has  not  paid  his  own  vendor,  and  that  he  has  only  a  bond 
for  titles,  and,  therefore,  could  not  make  a  conveyance. 
But,  perhaps,  the  very  use  he  has  for  the  land,  or  for  the 
money  which  he  has  bargained  it  away  for,  is  to  pay  his 
vendor.  If  he  is  limited  in  his  resources,  the  reason  for  his 
having  full  command  of  them  is  but  the  stronger.     How 
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can  he  pay,  when  the  man  to  whom  he  has  sold,  or  con- 
tracted to  sell,  will  neither  pay  nor  yield  possession  ?  Ina- 
bility to  convey  may  be  ground  for  rescision ;  but  surely  a 
purchaser  from  one  who  cannot  make  titles,  is  not  to  be  tol- 
erated in  keeping  the  land  and  withholding  payment  of  the 
purchase  money  too.  If  he  can  render  a  reason  why  his 
vendor  should  not  be  trusted  with  the  money,  let  him  pay 
the  money  into  court,  and  have  the  proper  steps  taken  to 
apply  it  to  the  debt  of  his  vendor,  and  thus  render  the  lat- 
ter able  to  convey. 

8.  The  point  that  the  vendor  cannot  recover  in  this  ac- 
tion, because  the  real  legal  title  is  outstanding  in  his  vendor, 
is  not  well  taken.  The  defendant  acquired  possession  under 
the  plaintiff,  and  in  this  action  is  estopped  from  denying 
the  plaintiff's  title.  Let  him  give  up  the  land  or  pay  for  it. 
How  can  he  avoid  doing  one  or  the  other  ?  He  can  take 
his  choice,  but  cannot  be  allowed  to  retain  another's  prop- 
erty without  paying  for  it  according  to  contract. 

Cited  in  the  argument :  39  Oa.^  197 ;  40  /&.,  32;  33  /J., 
122  ;  29  /*.,  25 ;  30  /&.,  336. 

Judgment  affirmed. 


Baston  vs.  The  Gboboia  Bailboad. 

A.  person  who  declares  that  he  was  upon  a  railroad  track  by  its  consent 
and  was  injured  by  the  running  of  the  cars  caused  by  unusual  load- 
ing of  the  same — the  timbers  projecting  seven  feet  beyond  the  track 
and  he  standing  that  distance  from  it  at  night,  supposing  himself 
safe  at  such  a  distance  from  the  rail — several  other  trains  properly 
loaded  having  passed  without  injury  to  him— has  the  right  to  go  to 
the  jury — the  question  of  negligence  being  one  peculiarly  for  the 
jury,  the  presumption  in  all  cases  being  against  the  company;  and 
a  declaration  aUeging  facts  to  the  effect  above  stated  should  not 
have  been  dismissed  on  demurrer. 

Eailroads.    Presumptions.    Negligence.    Before  Judge 
Gibson.    Columbia  Superior  Court.    March  Term,  1877. 

Reported  in  the  opinion. 
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T.  &  J.  L.  Oakman,  by  W.  D.  Ellis,  for  plaintiff  in 
error. 

Babnes  &  CuMMDfa,  for  defendant. 

Jackson,  Judge. 

The  single  question  made  by  this  record  arises  upon  a 
demurrer  to  the  plaintiff's  declaration,  which  demurrer  was 
sustained  and  the  action  dismissed. 

The  declaration  was  to  the  effect  that  the  plaintiff  was  upon 
defendant's  line  of  railway  by  its  consent,  walking  on  the 
track  at  a  certain  point,  about  nine  o'clock  at  night,  when 
defendant's  train  of  freight  cars  came  behind  him  in  the 
dark  ;  that  he  stepped  some  six  or  seven  feet  from  the  track 
on  one  side,  far  enough  ordinarily  to  be  secure  from  dan- 
ger from  the  running  of  the  train,  but  was  prevented  from 
getting  still  further  by  a  hedge  or  thicket  of  briers  left 
growing  on  the  defendant's  right  of  way ;  that  several  of  the 
trains  passed  him  in  entire  safety  to  himself,  when  a  piece 
of  timber  projecting  from  one  of  the  rear  trains,  struck 
him  in  the  head,  felled  him  to  the  ground,  badly  in- 
jured him  ;  and  that  this  injury  was  the  result  of  gross 
negligence  on  the  part  of  defendant  in  loading  its  cars  with 
freight  in  such  an  unusual  manner,  and  in  permitting  the 
piece  of  timber  to  project  so  far  off  of  the  track  of  its 
road. 

Taking  these  allegations  to  be  true,  the  plaintiff  would 
be  entitled  to  recover.  Even  a  trespasser  upon  the  track  of 
a  railroad  is  entitled  to  be  protected  from  gross  negligence. 
Human  life  is  sacred,  and  if  a  human  form  appear  on  the 
road  walking  or  sitting  or  lying  down,  some  effort  should 
be  made  to  save  life.  But  this  is  the  case  of  man  going 
from  one  point  to  another  on  the  track  of  the  road  by  its 
consent,  and  who,  therefore,  is  not  a  trespasser,  but  was  en- 
titled to  greater  consideration  than  a  mere  trespasser  would 
be  entitled  to  claim.    Having  got  off  the  track  six  or  seven 
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feet — far  enough  to  be  safe  where  the  cars  were  loaded  aB 
nsual  and  the  freight  did  not  project — he  had  a  right  to 
suppose  that  he  was  safe ;  and  it  proved  to  be  the  case  that 
he  was  safe  when  several  trains  passed  him  and  nntil  this 
train,  loaded  in  an  unusual  manner,  with  timbers  projecting 
more  than  six  or  Bevon  feet  from  the  track,  struck  him  and 
inflicted  the  damage  upon  him  by  gross  negligence  on  de- 
fendant's part. 

Section  3033  of  our  Code  is  in  these  words :  "  A  railroad 
company  shall  be  liable  for  any  damage  done  to  persons, 
stock,  or  other  property,  by  the  running  of  the  locomotives, 
or  cars,  or  other  machinery  of  such  company,  or  for  dam- 
age done  by  any  person  in  the  employment  and  service  of 
such  company,  unless  the  company  shall  make  it  appear  that 
their  agents  have  exercised  all  reasonable  care  and  diligence, 
the  presumption  in  all  cases  being  against  the  company." 

Section  3034  is  to  the  effect  that  the  plaintiflE  cannot  re- 
cover if  the  injury  " is  caused  by  his  own  negligence" ;  but 
if  both  parties  are  negligent,  he  may  recover,  but  the  dam- 
ages will  be  diminished  in  proportion  to  his  contributory 
negligence. 

Under  this  law,  when  this  per^on^  for  he  certainly  is  a 
person,  was  hurt  and  had  damage  done  him  by  this  company, 
"  by  the  nmnmg  of  the  oa/r%^^  the  presumption  was  against 
the  company  that  its  negligence  caused  it.  Does  this  dec- 
laration show  that  this  person's  "  own  negligence  oa/used  it^^ 
to  as  to  defeat  his  recovery  under  section  3034 )  Certainly 
not.  He  got  off  far  enough  to  be  safe  had  the  car  been 
loaded  as  he  had  the  right  to  reason  that  it  was  loaded. 
Even  if  he  had  been  somewhat  negligent,  it  cannot  be  said 
with  truth  that  his  negligence  caused  the  injury  by  itself, 
under  the  facts  here  set  out  and  admitted  to  be  true.  See, 
alsoj  56  Oa.j  640. 

It  may  be  that  the  company  will  show  itself  to  be  with- 
out fault  by  showing  that  its  agents  "  exercised  all  ordinary 
and  reasonable  care  and  diligence  " ;  but  admitting,  which 
the  demurrer  does,  the  charges  made  here  against  it,  they 
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certainly  show  injury  to  the  person ;  and  as  the  law  pre- 
sumes negligence  against  the  company,  which  it  must  rebut, 
and  as  negligence  is  a  question  for  the  jury,  we  cannot  see 
why  this  person  has  not  the  right  to  go  to  the  jury.  56 
Oa.^  544.  Especially  must  this  be  his  right  when  he  was  on 
the  track  by  the  consent  of  the  defendant. 
Judgment  reversed. 


The  Mayob  of  Brunswick  vs.  Lamb,  sheriff,  et  al. 

An  order  dismissing  certain  parts  of  a  bill  in  equity  is  not  such  a  final 
disposition  of  the  cause  as  will  entitle  complainant  to  writ  of  error. 
The  proper  remedy  is  by  exception  pendente  Ute. 

Practice  in  the  Supreme  Court.    January  Term,  1878. 

Reported  in  the  decision. 

Mbbshon  &  SMirH ;  R.  K.  Hinbs,  for  plaintiffs  in  error. 

GooDYBAB  &  Habbis,  for  defendants. 

Wabneb,  Chief  Justice. 

The  complainants  filed  their  bill  against  the  defendants 
with  a  prayer  for  an  injunction,  on  the  allegations  contained 
therein,  to  restrain  them  from  filing  a  great  number  of 
suits  against  complainants,  and  thereby  putting  the  city 
to  great  and  unnecessary  expense;  and  also  to  restrain 
the  defendants,  the  creditors  of  said  city,  from  collect- 
ing their  demands  by  levy  and  sale  of  the  pucblic  prop- 
erty of  said  city  in  satisfaction  thereof.  The  chancellor 
heard  the  application  for  injunction  at  chambers,  on  the 
20th  of  April,  1877,  and,  after  considering  the  same,  granted 
the  injunction  prayed  for  only  so  far  as  to  restrain  the  de- 
fendants from  selling,  or  attempting  to  enforce  any  judg- 
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ment  against  any  property  held  in  trust  by  the  complain- 
ants dedicated  to  public  uses,  and  refused  to  restrain  the 
defendants  to  any  greater  exent  than  specified  in  said  order. 
This  order  of  the  chancellor  was  not  excepted  to,  the  legal 
effect  of  which  was  to  continue  the  injunction  granted  by 
him  until  the  final  hearing  of  the  cause,  when,  if  the  proofs 
should  authorize  it,  a  perpetual  injunction  might  be  decreed 
by  the  court.  The  cause  being  in  that  condition,  it  came  on 
to  be  heard  at  the  November  terra,  1877,  of  Glynn  superior 
court,  when  the  defendants  made  a  motion  to  dismiss  so 
much  of  the  complainants'  bill  as  was  the  foundation  of  their 
prayer  for  that  part  of  the  injunction  which  the  chancellor 
refused  to  grant,  on  the  ground  that  it  contained  no  equity. 
The  court  sustained  the  motion,  and  dismissed  such  parts  of 
the  complainants'  bill  as  were  objected  to  for  want  of  equity 
to  support  the  injunction  prayed  for  and  refused  by  the  chan- 
cellor, but  retained  the  bill  in  court  for  a  final  hearing  so  far 
as  the  allegations  contained  therein  were  the  foundation  of 
the  injunction  granted  by  the  chancellor  at  chambers,  where- 
upon the  complainants  excepted,  and  brought  up  the  case 
to  this  court  by  writ  of  error. 

The  dismissal  of  certain  parts  of  complainants'  bill  was  not 
a  final  disposition  of  the  cause  as  to  them ;  the  cause  still  re- 
mained in  court  for  a  final  hearing  upon  their  allegations  as 
to  their  right  to  have  the  injunction  granted  by  the  chan- 
cellor, made  perpetual  by  a  decree  of  the  court ;  and  that 
being  so,  the  case  was  prematurely  brought  to  this  court, 
according  to  the  provisions  of  the  4250th  section  of  the 
Code.  The  complainants  could  have  filed  their  exceptions 
to  the  decision  of  the  court,  and  had  the  same  entered  of 
record,  as  provided  by  that  section,  if  they  had  thought 
proper  to  have  done  so ;  but  candor  requires  us  to  say  that 
there  is  nothing  in  the  allegations  which  were  dismissed 
from  the  complainants'  bill  which  would  have  authorized  the 
granting  of  the  injunction  prayed  for  and  refused  by  the 
chancellor  in  the  first  instance. 
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Let  the  writ  of  error  be  dismissed  as  having  been  prema- 
turely brought  to  this  court. 


The  Augusta  Ice  Manufacturing  Company  etal.^  vs.  Gbay. 

1.  A  chancellor  should  not,  of  his  own  motion,  appoint  a  receiver 
without  a  proper  case  made  therefor  in  the  record. 

2.  His  discretion  in  granting  the  injunction  will  not  be  controlled. 

Injunction  and  receiver.  Before  Judge  Gibson.  Rich- 
mond  County.     At  Chambers.    February  25, 1878. 

Gray  filed  his  bill  against  Gage,  Barrett,  Ham,  Gillette, 
and  others,  as  directors,  and  the  Augusta  Ice  Manufacturing 
Company,  making,  in  brief,  the  following  case : 

In  1876,  Gray  and  his  associates  were  incorporated  by  pe- 
tition and  order  in  Richmond  superior  court,  under  the 
name  of  the  Augusta  Ice  Manufacturing  Company,  and  en- 
gaged in  manufacturing  and  selling  ice.  Gage  was  previ- 
ously engaged  in  dealing  in  natural  ice,  and  the  two  coming 
into  competition,  injured  his  business.  He,  therefore,  not 
as  a  bona  fide  investment,  but  for  the  purpose  of  breaking 
up  the  business  of  the  company,  purchased  largely  of  stock 
therein,  until  he  succeeded  in  getting  control  of  a  majority 
of  the  same.  He  then,  using  the  name  of  Gage  &  Co.,  pro- 
cured a  lease  of  the  company  property  for  one  year ;  and 
at  its  termination,  by  reason  of  controlling  a  majority  of 
the  stock,  procured  a  vote  of  a  majority  in  interest  though 
not  in  numbers,  at  a  meeting  of  stockholders,  to  sell  all  the 
property  and  abandon  the  business.  A  committee  was  ap- 
pointed to  conduct  the  sale,  and  the  property  advertised. 
The  directors,  apparently  considering  themselves  bound  by 
the  vote  of  a  majority  in  interest,  confirmed  the  same.  This 
entire  action  is  contrary  to  the  intention  of  the  charter,  and 
in  prejudice  of  the  rights  of  a  majority  in  number  of  the 
stockholders,  the  business  being  a  profitable  one  to  them. 
If  the  charter  is  invalid  because  the  courts  had  no  jurisdic- 
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tion  to  incorporate  manufacturing  companies,  then  the 
stockholders  are  partners,  and  the  action  of  the  smaller 
number  is  illegal.     Discovery  was  waived. 

The  prayer  was  for  injunction  to  restrain  the  sale,  and  to 
restrain  Gage  from  carrying  on  a  rival  traffic  in  natural  ice 
while  he  remained  a  stockholder ;  for  mcmdamtcs  to  cause 
the  directors  to  continue  the  business ;  for  general  relief 
and  subpoena. 

Defendants'  answers  denied  the  profitableness  of  the  bu- 
siness and  all  m<da  fides.  The  joint  answer  of  Barrett, 
Ham  and  Gillette,  was  in  the  nature  of  a  cross-bill.  It 
prayed  that  if  the  corporation  was  not  legally  constitued,  a 
receiver  should  be  appointed  to  sell  and  distribute  the  pro- 
ceeds j7r(>  rata;  that  if  it  was  legal,  the  sale  should  proceed 
as  already  directed,  or  if  not  this,  that  a  receiver  should  be 
appointed  as  an  officer  of  court  to  conduct  the  sale. 

The  court  granted  the  injunction  and  appointed  a  re- 
ceiver ;  whereupon  defendants  excepted. 

Fbank  H.  MiLLBBy  for  plaintiffs  in  error. 

Babnes  &  CuHMmo,  for  defendant. 

Wabnkb,  Chief  Justice. 

The  complainant  filed  his  bill  against  the  defendants, 
with  a  prayer  for  an  injunction  to  restrain  the  sale  of  the 
property  of  the  Augusta  Ice  Manufacturing  Company,  a 
corporation,  on  the  allegations  contained  therein.  The  de- 
fendants Barrett,  Ham  and  Gillette,  in  their  answer  in  the 
nature  of  a  cross-bill,  prayed  that  in  the  event  the  court 
should  be  of  the  opinion  that  the  corporation  was  not  legally 
organized,  then  that  a  receiver  might  be  appointed  with  di- 
rections to  sell  the  assets  and  distribute  pro  rata^  and  that 
if  legally  organized,  that  the  sale  might  proceed  under  the 
advertisement,  or  if  that  is  not  allowed,  that  a  receiver  be 
appointed  as  the  officer  of  the  court  to  make  the  sale.  There 
is  no  prayer  for  the  appointment  of  a  receiver  in  the  an- 
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Bwer  of  the  defendant  as  a  corporation,  in  the  nature  of  a 
cross-bill,  or  otherwise.  On  the  hearing  of  the  motion  for 
the  injunction  prayed  for  by  the  complainant  in  the  origi- 
nal bill,  the  chancellor  granted  the  same,  and  also  appointed 
a  receiver  to  take  charge  of  all  the  property  of  the  corpora- 
tion, and  to  manage  and  carry  on  its  business  as  he  might 
deem  fit  and  proper  for  all  the  interests  concerned,  nntil 
the  further  or  final  order  of  the  superior  court  of  said 
county,  in  selling  or  carrying  on  said  ice  business,  a  motion 
for  which  the  judge  thereof  will  hear  when  all  the  facts  in 
relation  to  its  profitableness  are  more  fully  stated.  To  the 
granting  of  the  injunction  and  the  appointment  of  a  re- 
ceiver with  the  powers  and  directions  as  specified  in  the 
order  of  appointment,  the  defendants  excepted.* 

1.  According  to  the  uniform  ruling  of  this  court,  we  will 
not  interfere  with  the  discretion  of  the  chancellor  in  grant- 
ing the  injunction  prayed  for  in  this  case,  restraining  the 
sale  of  the  property  of  the  corporation.  There  was  no 
prayer  for  the  appointment  of  a  receiver  in  the  bill  of  the 
complainants,  nor  in  the  answer  of  the  defendant  as  a  cor- 
poration, in  the  nature  of  a  cross-bill.  There  is  nothing  in 
the  record  going  to  show  that  the  corporate  property  was  in 
danger  of  destruction  and  loss,  so  as  to  require  the  appoint- 
ment of  a  receiver.  It  is  true  that  some  of  the  other  defend- 
ants, not  the  corporation,  in  their  answer  in  the  nature  of  a 
cross-bill,  prayed  for  the  appointment  of  a  receiver  to  do  cer- 
tain things  in  the  event  certain  other  things  should  be  done, 
butt  here  was  no  prayer  of  anybody  to  have  a  receiver  ap- 
pointed for  the  purpose,  and  with  the  powers  specified  in  the 
oorder  f  the  judge  as  set  forth  in  the  record ;  therefore  the 
order  of  the  judge  appointing  a  receiver  was  error,  and  is 
reversed. 

Let  the  judgment  of  the  court  below  appointing  a  re- 
ceiver be  reversed,  and  the  judgment  of  the  court  granting 
the  injunction  stand  af&rmed. 
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[jAOKaov,  Jadge,  waa  proridentiaUy  pieyented  from  preaiding  In  this  caaa.] 

1.  For  the  purpose  of  proving  notice  of  dishonor  to  the  indorsers,  the 
certificate  of  a  notary  public,  made  at  the  time  of  protesting  the 
note  for  non-payment,  and  annexed  to  the  protest  itself,  may  be  given 
in  evidence  in  connection  with  the  testimony  of  the  notary  to  the  ef- 
fect that  the  certificate  is  genuine,  and  that,  though  he  has  no  recollec- 
tion of  the  facts  stated  therein,  or  any  of  them,  he  is  satisfied  of  their 
truth,  because  he  would  not  have  certified  them  had  he  not  been 
convinced  of  their  truth  at  the  time. 

3.  When  the  mail  or  post-office,  was  used  as  a  means  of  conveying  not 
tice  to  the  indorsers,  and  it  is  in  evidence  that  notice  did  not  in  fact 
reach  them,  the  plaintiff  must  make  it  appear  that  the  letters  or  no- 
tices were  in  a  condition  to  pass  to  the  indorsers  in  the  ordinary 
course  of  the  postal  service— that  b,  that  they  were  properly  di- 
rected and  stamped,  or  with  the  postage  otherwise  duly  paid. 

8.  Evidence  that  the  notary  "served"  the  indorsers  with  notice  "by 
depositing  said  notices  in  the  post-office,  in  the  city  of  Atlanta,"  with 
no  statement  as  to  the  direction,  or  as  to  the  payment  of  postage, 
was  not  sufficient,  where  the  indorsers  testified  that  they  did  not  re- 
ceive notice  ;  more  especially  as  Atlanta  was  not  shown  affirma- 
tively to  have  been  their  place  of  residence,  or  the  place  where  they 
usually  got  their  letters. 

Negotiable  instruments.  Indorsers.  Protest,  Before 
Judge  HiLLYER.      Fulton   Superior  Court.     April  Term, 

1877. 

The  Georgia  National  Bank  brought  assumpsit  against 
Crittenden  &  Company,  makers,  and  Allen  &  Company, 
indorsers,  on  a  note  dated  January  11,  1872,  payable  thirty 
days  after  date,  to  the  order  of  Allen  ife  Company,  at  the 
Georgia  National  Bank,  for  $575.31.  The  indorsers  were 
served  and  a  return  of  Twn  est  inventus  made  as  to  the 
makers.  The  evidence,  as  far  as  material,  is  stated  in  the 
opinion.  The  jury  found  for  the  plaintiff.  The  defend- 
ants moved  for  a  new  trial  upon  the  following  grounds : 

1st.  Because  the  court  erred  in  admitting  in  evidence  the 
notarial  certificate  as  to  protest,  etc.,  and  especially  that 
part  thereof,  as  follows :  "  and  I  further  certify  that  on  the 
23 
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same  day,  to-wit :  February  13,  1872, 1  served  written  no- 
tices of  the  demand  and  refusal  of  payment,and  of  protest  for 
non-payment  of  the  note,  whereof  a  true  copy  is  on  the 
other  side  hereof  written,  on  the  drawer  and  indorsers,  by 
depositing  said  notices  in  the  post-oflSce  in  the  city  of  At- 
lanta." 

2d.  Because  the  verdict  was  without  evidence  to  sup- 
port it. 

The  motion  was  overruled  and  the  defendants  excepted. 

E.  F.  HooB,  for  plaintiffs  in  error. 
H.  C.  Peeples  ;  E.  P.  Howell,  for  defendant. 
Bleckley,  Judge. 

The  notary  made  a  certificate  as  to  the  service  of  no- 
tice on  the  indorsers,  and  afterwards,  on  being  called  to 
testify  in  relation  thereto,  could  not  recall  the  facts,  but 
stated  that  he  was  satisfied  of  the  truth  of  the  certificate, 
because  he  would  not  have  certified  as  he  did,  had  he  not 
been  convinced  that  the  matter  of  tJie  certificate  was  true. 
In  connection  with  this  evidence,  the  certificate  was  admis- 
sible. 5  Martin  (La.)  N.  S.  196  ;  2  Nott  &  McCord,  331 ; 
1  GrTf  s  Ev.  §437 ;  2  Phil.  Ev.  by  Cowen  &  HiU,  750,  note 
528;  6  Oa.,  365;  Code,  §3866. 

2.  But  neither  the  certificate  nor  the  testimony  supple- 
menting the  same,  disclosed  how  the  notices  were  addressed  ; 
that  is,  to  what  post-oflSce  the  envelopes  or  packages  were 
directed  ;  nor  did  it  appear  that  they  were  in  a  condition, 
with  respect  to  stamps  or  prepayment  of  postage,  to  pass 
to  the  indorsers  in  the  regular  course  of  the  postal  service. 
There  being  positive  aflSrmative  evidence  that  the  notices 
were  not  received,  the  want  of  evidence  that  the  address 
was  proper  and  that  the  postage  was  paid,  was  not  to  be  sup- 
plied by  mere  implication.  It  was  incumbent  upon  the 
plaintiff  to  prove  these  facts  to  the  reasonable  satisfaction 
of  the  jury.  As  to  direction,  see  20  Johns,  168  ;  1  Parsons 
on  N.  &  B.,  496,  478,  note  v. 
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3.  The  evidence  was,  that  the  notary  served  the  indorsers 
with  notice  by  depositing  said  notices  in  the  post-office  in  the 
city  of  Atlanta.  It  did  not  appear  that  the  indorsers  resided  in 
or  near  Atlanta,  or  that  they  usnally  got  their  letters  there. 
Neither  did  it  appear  that  the  postage  was  paid,  or  that 
there  was  any  address  or  direction  on  the  package  or  packa- 
ges. The  evidence  fell  short ;  and  the  plaintiff  should  not 
have  recovered  against  the  indorsers,  they  testifying  that 
the  notices  were  not  received. 

Cited  for  the  indorsers :  Code,  §3829 ;  Cobb's  Dig.,  273; 
3  Oa,,  492,  493,  486 ;  Code,  §1502 ;  2  Daniel  Nego.  Inst., 
17,  18,  74,  63;  5  Ind.,  610;  Basbee,  371 ;  3  Ala.,  321;  3 
Hill,  520;  10  Allen,  522. 

Cited  for  the  creditor:  Prince  Dig.,  216;  1  Gr'leaf  s  Ev. 
§§115, 116 ;  8  Wheaton,  326 ;  6  Seiden,  96 ;  16  Wend.,  586 ;  2 
Hill,  531 ;  9  Barb.,  395 ;  5  Martin,  La.  N.  S.,  196 ;  2  Man. 
&  Ryl.,  5,  7 ;  6  Oa.,  365 ;  13  /J.,  510 ;  Story  on  BUls,  454 ; 
1  HiU,  Law,  R.  (S.  C.)  30 ;  3  Oa.,  486 ;  Smith's  Mer.  Law, 
273,  290,  noU\  4  Howard,  336;  Story  on  Bills,  422;  18 
230,  Johns,  392 ;  10  Howard,  515 ;  273 ;  Story  on  Bills, 
229;  1  KdlAi,  2S4,  314;  Chit,  on  Bills,  131,  133;  Parsons 
on  Cont.,  205,  206;  1  GrTfs  Ev.,  p.  46;  19  Johns,  345; 
56  Oa.,  294 ;  20  /J.,  50. 

Judgment  reversed. 


Aenbtt,  w.  Griffin,  tax  collector.  io~845 

t09    103 

Where  one  hundred  per  cent,  of  a  county  tax  of  one  hundred  and      oo  S49 
ninety-nine  per  cent,  was  recommended  by  the  grand  jury,  and  the     ^  *?? 
remainder  was  authorized  by  a  local  act  to  provide  for  paying  bonds 
and  coupons,  coupled  with  items  which  needed  no  recommendation 
of  the  jury,  the  court  was  right  to  dismiss  the  affidavit  of  illegality 
attacking  the  tax  assessed  as  illegal. 

Tax.    Laws.    Illegality.     Before  Judge  Wright.    Deca- 
tur Superior  Court.    November  Term,  1877. 

The  grand  jury  of  Decatur  county  recommended  a  county 
tax  of  one  hundred  per  cent,  on  the  state  tax  for  the  year 
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1873.  The  county  commissioners  assessed  a  tax  of  one 
hundred  and  ninety-nine  and  one-third  per  cent,  of  the  state 
tax.  The  objects  of  the  tax  were  specified,  and  more  than 
99^  per  cent,  was  authorized  by  local  enactments,  and  made 
up  of  items  which  required  no  rec(»mmendation.  AJi.  fa, 
was  issued  against  Arnett,  and  levied  on  certain  lots  belong- 
ing to  him.  He  filed  an  aflSdavit  of  illegality,  which  was 
dismissed,  and  he  excepted. 

The  other  facts  are  contained  in  the  opinion. 

O.  G.  GuRLEY ;  D.  H.  Russell,  by  brief,  for  plaintiff  in 
error. 

BowEB  &  Crawfobd,  for  defendant. 
Jackson,  Judge. 

Three  grounds  are  taken  in  this  affidavit  of  illegality,  all 
of  which,  on  demurrer,  were  overruled  by  the  court,  and 
Arnett  excepted — ^first,  because  the  commissioners,  after  the 
grand  jury  had  reconmiended  a  tax  of  100  per  cent,  only,  on 
the  state  tax,  assessed  a  tax  of  199^^  per  cent  upon  said  state 
tax,  to- wit :  75  per  cent,  to  pay  bonds  and  coupons  on  county 
debt ;  25  per  cent,  to  repair  court-house  and  jail,  and  build- 
ings and  repairing  bridge,  and  keeping  feriy ;  33^  per  cent, 
to  pay  sheriff,  jailor  and  other  officers'  fees ;  2  per  cent,  to 
pay  coroner's  fees ;  32  per  cent,  to  pay  jurors ;  20  per  cent, 
to  pay  the  poor ;  12  per  cent,  for  bailiff's  costs,  non-resident 
witnesses,  fuel,  servants'  hire  and  stationary.  Secondly,  be- 
cause said  Jl.  fa.  was  levied  by  a  constable.  Thirdly,  be- 
cause the  f.  fa.  was  issued  by  Griffin,  tax  collector,  and 
not  as  tax  collector. 

In  18  Ga.^  47,  this  court  held  that  the  inferior  court  could 
not  assess  an  extraordinary  tax  for  county  purposes,  under 
the  act  of  1821,  without  a  recommendation  of  two-thirds  of 
the  grand  jury. 

In  34  Ga.j  370,  it  was  held  that  the  power  to  tax  for  pub- 
lic bridges,  by  the  act  of  1799,  was  unlimited  except  by  the 
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cost  of  building  such  bridges ;  that  the  tax  to  support  pau- 
pers might  extend  to  one-eighth  of  the  general  tax,  prior  to 
the  Code;  and  that,  in  addition  to  the  taxation  for  ordinary 
purposes,  the  inferior  court  could  levy  fifty  per  cent,  as  an 
extraordinary  tax,  on  the  recommendation  of  the  grand 
jury. 

In  42  Oa,^  229,  it  was  held  that  the  ordinary  had  the 
right  to  levy  an  extraordinary  tax  not  exceeding  50  per  cent 
on  the  state  tax,  if  the  grand  jury  did  not  recommend  the 
extra  tax,  provided  such  tax,  specified  in  the  order,  showed 
that  it  was  to  pay  a  judgment  against  the  county,  or  a  debt 
required  by  mandamibs^  or  for  necessary  current  expenses ; 
and  that  a  tax  of  one  hundred  and  fifty  per  cent.,  levied 
without  the  consent  of  the  grand  jury,  was  illegal  and  void. 

In  47  Ga,^  639,  it  was  held  that  the  ordinary  had  the 
power,  under  section  502  of  the  Code,  to  levy  an  extra  tax 
to  keep  in  repair  county  buildings  and  records  without  a  re- 
commendation of  the  grand  jury — but  that  in  all  other 
cases  the  ordinary  could  not  levy  an  extra  tax  on  the  gen- 
eral state  tax,  for  county  purposes,  without  a  recommenda- 
tion of  the  grand  jury.  If,  however,  no  jury  is  impaneled, 
or  they  refuse  to  recommend  enough  to  discharge  any  judg- 
ment against  the  county,  or  pay  any  debt  for  which  there  is 
a  mandamuSj  or  the  necessary  current  expenses  of  the 
county  for  the  year,  then  the  ordinary  may  levy  not  exceed- 
ing fifty  per  cent,  for  such  purposes  without  the  recommen- 
dation of  the  grand  jury — ^fifty  per  cent,  being  the  limit 
with  the  recommendation  of  the  jury,  the  ordinary  cannot 
exceed  that  amount  without  it. 

In  52  Ga.^  233,  it  was  held  that  the  ordinary  could  levy, 
for  county  buildings  and  debts  due  for  the  same,  any  sum 
in  the  discretion  of  that  officer,  under  the  supervision  of  the 
judge  of  the  superior  court  by  mcmdamua  or  injunction — 
and,  that  besides  this  tax  for  county  buildings,  the  ordinary 
could  levy,  to  pay  judgments  etc.,  etc.,  not  exceeding  fifty 
per  cent. — that  the  tax  for  the  poor  under  the  act  of  1818 
is  not  within  the  fifty  per  cent,  limit  of  §503,  nor  the 
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100  per  cent,  limit  of  §515 — and  that  when  debts  against  a 
county  (other  than  debts  for  public  buildings  and  repairs) 
accumulate  so  that  fifty  per  cent,  will  not  pay  them,  then 
the  grand  jury  may  go  to  the  extent  of  one  hundred  per 
cent,  to  pay  them,  and  in  such  cases  creditors  have  the  right 
to  25  per  cent,  of  this  sum  if  there  be  not  enough  to  pay 
the  current  expenses  and  the  debt. 

In  the  case  before  us  now,  the  grand  jury  recommended 
100  per  cent.,  and  refused  to  go  beyond  it,  but  the  county 
commissioners  did  go  beyond  it  and  levied  a  tax  for  nearly 
200  per  cent.,  and  the  question  is,  was  this  levy  authorized 
by  law  ? 

To  test  this,  it  will  be  necessary  to  consider  the  items  of 
taxation  as  set  out  in  the  record.  The  first  item  is  75  per 
cent,  to  pay  a  debt  of  the  county  in  bonds  and  coupons  is- 
sued under  the  act  of  1872 — see  acts  of  1872,  page  407. 
That  act  authorizes  the  bonds  to  be  issued  by  the  commis- 
sioners and  requires  them  in  the  2d  section  thereof  to  pro- 
vide for  the  prompt  payment  of  the  bonds — ^principal  and 
interest.  How  provide  ?  We  know  of  no  way  except  by 
taxation.  The  act  of  1872,  then,  empowers  the  commis- 
siaiiera  to  tax  without  reference  to  the  grand  jury ;  and  we 
hold  that  this  tax  is  authorized  by  this  local  law  and  stands 
independent  of  the  general  law,  and  the  adjudications  of  this 
court  thereon,  and  needs  no  co-operation  of  the  grand  jury 
to  legalize  it 

So  the  item  of  20  per  cent,  for  the  poor  is  good  without 
the  grand  jury's  recommendation,  at  least  to  the  extent  of 
12i  per  cent,  under  the  act  of  1818—34  (?a.,  370 ;  52  Oa.y 
233. 

So,  25  per  cent,  for  the  public  buildings  and  bridges  did 
not  need  the  recommendation  to  make  it  legal — 52  (ra.,  233; 
34  Oa,y  370.  A  part  of  this  tax  seems  to  have  been  for 
keeping  a  ferry,  but  a  very  small  portion  evidently.  These 
items  reduce  the  tax  below  100  per  cent.,  and  the  grand 
jury  recommended  that  per  cent.,  and  thus  legalized  the 
balance  of  the  tax. 
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The  constable  could  levy  on  the  land  and  return  to  the 
sheriff  to  sell— Code,  §§886—888. 

It  makes  no  difference  that  the  tax  collector  issued  the 
tax  fi.  fa.  leaving  out  the  little  word  "  as."  It  means  that 
be  did  the  act  as  collector. 

Judgment  affirmed. 


DUGAN  V8.   MoGlANK. 

1.  A  judgment  may  be  vacated  for  fraud,  accident  or  mistake,  unmixed 
with  the  negligence  or  fault  of  the  complaining  party,  by  decree  in 
chancery,  or  in  a  court  of  law  with  appropriate  pleadings,  but  can- 
not be  set  aside  on  either  of  those  grounds  on  motion. 

d.  Is  not  a  Judgment  void  where  service  was  perfected  but  fourteen 
days  before  the  appearance  term,  upon  the  fi:round  that  there  has  been 
no  service  ? 

Judgments.  Practice  in  the  Superior  Court.  Service. 
Before  Judge  Crisp.  Webster  Superior  Court.  September 
Term,  1877. 

Eeported  in  the  decision. 

D.  B.  HabbblLj  for  plaintiff  in  error. 

GuEREY  &  Son  ;  W.  A.  Hawkins,  for  defendant. 

"Wabneb,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions  in  this 
case,  that  on  the  13th  of  September,  1876,  an  issue  was 
formed  and  tried  in  Webster  superior  court,  between  cer- 
tain judgment  creditors  of  S.  M.  Grubbs,  as  to  who  was  en- 
titled to  the  money  in  the  sheriff's  hands  arising  from  the 
sale  of  his  property.  McGlann  claimed  the  money  as  hav- 
ing the  oldest  judgment  against  Grubbs,  obtained  in  the 
county  of  Chattahoochee.  The  junior  judgment  creditors 
of  Grubbs  attacked  McGlann's  judgment  on  the  ground  that 
Grubbs  had  not  been  served  with  process  as  required  by 
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law,  and  therefore  his  judgment  was  void.  On  the  trial  of 
that  issue,  the  jury,  under  the  charge  of  the  court,  found  a 
verdict  against  McGlann's  judgment.  The  case  was  brought 
up  to  this  court,  when  the  writ  of  error  was  withdrawn,  and 
the  judgment  in  the  court  below  was  aflBrmed  by  operation 
of  law,  and  that  judgment  was  made  the  judgment  of  Web- 
ster superior  court  on  the  19th  of  March,  1877.  On  the 
2l8t  of  March,  1877,  McGlann  made  a  motion  in  writing  to 
set  aside  that  judgment  on  the  ground  that  the  only  evi- 
dence on  the  trial  of  the  issue,  was  what  purported  to  be  an 
exemplification  of  the  suit  in  which  the  judgment  against 
Grubbs  was  obtained,  from  the  superior  court  of  Chat- 
tahoochee county,  from  which  it  did  not  appear  that 
Grubbs  had  been  served,  whereas,  in  truth  ard  in  fact 
Grubbs  was  served  by  a  second  original  process  (he  being 
a  resident  of  Webster  county),  as  is  shown  by  a  full  exem- 
plification of  the  record  from  the  superior  court  of  Chatta- 
hoochee county  of  that  suit,  and  that  the  exemplification  of 
the  judgment  which  was  offered  in  evidence  upon  the  trial 
of  the  issue,  and  upon  which  the  verdict  was  rendered,  was 
fraudulently  obtained,  and  that  part  of  it  which  showed 
service  upon  Grubbs  was  purposely  omitted.  The  court 
ordered  the  judgment  to  be  set  aside,  whereupon  Dugan, 
one  of  the  judgment  creditors  of  Grubbs,  excepted. 

Unless  it  appears  on  the  face  of  the  judgment  that  it  is 
void,  or  that  the  pleadings  are  so  defective  that  no  legal 
judgment  could  have  been  rendered  in  the  case,  a  judgment 
cannot,  as  a  general  rule,  be  set  aside  on  motion.  There  is 
nothing  apparent  on  the  face  of  the  judgment  rendered  by 
the  court,  on  the  19th  of  March,  1877,  nor  in  the  plead- 
ings, going  to  show  that  judgment  to  be  void.  The  judg- 
ment of  a  court  of  competent  jurisdiction,  may  be  set 
aside  for  fraud,  accident,  or  mistake,  unmixed  with  the 
negligence  or  fault  of  the  complaining  party,  by  a  decree 
in  chancery,  or  in  a  court  of  law  under  our  practice,  by  ap- 
propriate pleadings,  and  by  making  the  necessary  parties  to 
the  proceeding  for  that  purpose — but  cannot  be  set  aside 
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upon  either  of  those  grounds  upon  motion,  as  was  done  in 
this  case. 

2.  Besides,  it  is  b;  no  means  clear  that  the  judgment  ob- 
tained in  the  superior  court  of  Chattahoochee  county  was 
not  void  for  want  of  service  so  far  as  the  defendant  Grubbs 
was  concerned.  It  appears  by  the  sheriflPs  return  upon  the 
second  original  for  Webster  county,  that  the  defendant 
Grubbs  was  served  with  the  copy  writ  and  process,  only 
fourteen  days  before  the  sitting  of  the  court  to  which  it 
was  made  returnable,  whereas  the  law  required  that  it 
should  have  been  served  at  least  fifteen  days  before  the  first 
day  of  the  term  of  the  court.  This  is  not  a  case  in  which 
it  appears  from  the  sheriflPs  return  that  the  defendant  had 
been  served  according  to  law,  but  on  the  contrary  it  is  af- 
firmatively shown  by  the  sheriffs  return,  that  the  defend- 
ant was  not  served  according  to  law,  and  the  question  is,  was 
that  illegal  service  by  the  sheriff  any  service  at  aU  in  con- 
templation of  the  law  ?  In  our  judgment,  the  court  erred  in 
setting  aside  the  judgment  of  the  19th  of  March,  1877 — on 
the  statement  of  facts  contained  in  the  record. 

Let  the  judgment  of  the  court  below  be  reversed. 


Mathews  et  al.  vs,  Codt  et  al. 

1.  If,  in  a  bUl  for  injunction,  the  complainants  waive  discovery,  the 
affidavit  verifying  the  bill  ought  to  be  positive,  and  ought  to  be  made 
by  some  person  or  persons  acquainted  with  all  the  material  facts;  or 
such  facts  should  be  otherwise  established  at  the  hearing  of  the  ap- 
plication for  injunction,  with  certainty  enough  to  make  evident  a 
probable  case  for  decree  at  the  final  hearing  of  the  cause.  By  waiv- 
ing discovery,  the  complainants  undertake  to  prove  the  substantial 
truth  of  their  allegations,  not  only  at  the  final  hearing,  but  at  the 
interlocutory  hearing.  If  the  evidence  submitted  to  the  chancellor 
falls  short  on  any  material  averment,  (such  as  that  certain  debts 
were  not  contracted  on  the  faith  of  certain  property,)  the  supreme 
court  wiU  forbear  to  control  the  chanceUor's  discretion  in  refusing 
the  injunction. 

2.  Where  an  executor,  now  insolvent,  purchased  land  with  notes  be- 
longing to  him  as  executor,  and  took  title  to  himself  individually, 
and  has  held  possession  under  the  conveyance  for  more  than  ten 


Digitized  by 


Google 


866  SUPREME  COURT  OF  GEORGIA. 

Mathews  et  al.  t».  Cody  ft  al. 

years,  the  refusal  of  an  injunction,  applied  for  by  the  legatees,  to 
restrain  his  judgment  creditors  from  selling  the  land  at  sheriff's  sale 
as  his  property,  will  not  be  interfered  with  by  the  supreme  court — 
certainly  not  unless  the  consequences  of  a  sale  would  be  irreparable 
to  the  complainants  in  spite  of  the  doctrine  of  lis  pendens,  and  in 
spite  of  the  resource  of  giving  to  bidders  at  the  sale  actual  notice  of 
the  equitable  rights  asserted  in  the  bill. 

Injunction  and  receiv^er.  Discovery.  Judgments.  Be- 
fore Judge  Cba^wford.  OhattaJboochee  County.  At  Cham- 
bers.    February  22d,  1878. 

Mathews  and  others,  legatees  and  representatives  of  leg- 
atees under  the  will  of  Charles  Fisher,  filed  their  bill  against 
Cody  and  certain  judgment  creditors  of  his,  making,  in 
brief,  this  case : 

In  1866  Fisher  died  testate,  appointing  Cody  executor, 
leaving  an  estate  of  realty  and  personalty  of  the  value  of 
$60,000.00 ;  and  directing  the  sale  of  his  property  and  the  di- 
vision of  its  proceeds  between  his  wife  and  children,  share  and 
share  alike.  At  the  sale  of  the  land,  on  November  6, 1866, 
Walker  and  Chapman  purchased  a  plantation  for  $9,950.00, 
paying  one-third  cash,  and  giving  note  at  twelve  months  for 
balance.  They  failed  to  meet  the  note  at  maturity,  but 
offered  to  return  the  land  for  the  note.  Accordingly,  on 
November  27th,  1867,  Cody,  as  executor,  delivered  up  their 
note,  and  they  executed  to  him  individually  a  deed  to  the 
land.  He  took  possession  and  has  so  remained  ever  since, 
failing  to  sell,  as  required  by  the  will,  etc 

At  the  same  sale,  Sapp  purchased  a  tract  of  land  for 
$1900.00,  paying  one  third  cash,  and  giving  note  at  twelve 
months  for  balance.  This  note  Cody  held  until  December 
26th,  1873,  when  there  was  due  thereon  $1600.00.  On  that 
day  he  traded  said  note  to  one  Shipp  for  land,  taking  a  deed 
to  himself  individually  therefor.  He  is  now  entirely  insol- 
vent. Judgments  have  been  recovered  against  him ;  and 
executions  levied  on  the  lands  aforesaid.  None  of  the  claims 
which  are  in  judgment  were  based  on  credit  extended  to 
Cody  on  account  of  his  apparent  ownership  of  these  lands. 
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Waiving  discovery,  they  pray  that  the  judgment  creditors 
be  resti^ained  from  selling  the  lands  levied  on ;  that  the 
deeds  to  Cody  be  reformed  so  as  to  vest  title  in  him  as  ex- 
ecutor, etc. 

The  bill  was  verified  by  the  wife  of  Cody,  one  of  the 
complainants,  in  the  usual  formal  affidavit. 

Upon  the  hearing  of  the  application  for  injunction,  the 
sale  to  Walker  and  Chapman  and  reconveyance,  and  the 
transfer  of  the  Sapp  note  was  shown  as  charged,  but  no 
evidence  was  introduced  as  to  the  allegation  that  credit  was 
not  extended  to  Cody  on  the  faith  of  the  land  in  contro- 
versy. 

The  injunction  was  refused  and  complainants  excepted. 

Smith  &  Little,  for  plaintiffs  in  error. 

PoRTEE  Inobam;  H.  Busset;  Pbabodt  &  Bbannon; 
Blandfobd  &  Garbasd,  for  defendants. 

Bleckley,  Judge. 

1.  An  injunction  bill  should  be  properly  verified  by  some 
person  acquainted  with  the  facts,  more  especially  where  dis- 
covery is  waived.  In  the  present  case,  there  was  no  suffi- 
cient evidence  before  the  chancellor  that  the  debts  were  not 
contracted  on  the  faith  of  the  property.  It  is  a  mistake  to 
suppose  that  the  complainant  can  waive  discovery,  and  not 
take  the  consequent  burden  of  making  out  the  case  at  the 
interlocutory  hearing,  as  well  as  at  the  final  hearing. 

2.  Title  to  the  land  has  been  in  the  executor  more  than 
ten  years,  in  his  individual  capacity.  Code,  §2922.  Be- 
sides, the  complainants  have  filed  their  bill,  and  can  invoke 
the  doctrine  of  lis  pendens^  (35  Oa.^  213),  and  they  could 
easily  give  actual  notice  to  bidders  at  the  sheriff's  sale. 
They  need  no  aid  from  injunction,  even  if  they  have  the 
better  equity  on  the  general  case. 

Cited  for  plaintiffs  in  error :  Code,  §2316 ;  1  Perry  on 
Trusts,  138;  2  Serg.  &   Eawle,   621;  16  Penn.,  499;  18 
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Ga.,  514;  14  111.,  501 ;  42  Mo.,  561 ;  28  HI.,  93  ;  14  Wis., 
181 ;  Story's  Equity,  §1258  ;  Code,  §3119  ;  7  Oa.,  534 ;  13 
/J.,  88  ;  40  /*.,  535 ;  51  /*.,  180 ;  Story's  Eq.,  §416,  (note) ; 
56  Oa.,  79 ;  Clancy's  Rights  of  Women,  4 ;  11  Oa.,  25 ;  2  At- 
kins,  206;  2  Serg.  &  R,  491 ;  6  John.  Chan.  R.,  196 ;  9 
Ves.,  175  ;  12  Ves.,  497;  16  Mass.,  480  ;  6  Pick.,  468  ;  3 
Desau  Chan.,  155,  160 ;  2  Call.,  R.,  376  ;  24  Ga.,  136;  36 
/*.,  184;  Green  on  Ev.,  §§197, 199;  27  Ga,,  522. 

Cited  for  defendants  in  error :  1  Ga,^  324 ;  5  lb..  66 ;  38 
lb.,  581 ;  40  lb.,  363 ;  58  lb.,  494 ;  14  lb.,  224 ;  Code, 
§2922 ;  24  Ga.,  236. 

Judgment  afSrmed. 


Bbtant  vs.  Thb  State  of  Georgia. 

A  gear-house,  though  separated  from  the  main  yard  by  a  fence  and 
fenced  to  itself,  may  be  within  the  protection  of  the  dwelling-house 
within  the  meaning  of  the  Code,  section  4880 — there  being  a  gate  be- 
tween it  and  the  main  yard,  always  left  open  at  night,  so  as  to  con- 
stitute one  yard,  and  under  the  protection  of  the  yard  dog;  and  upon 
proof  of  this  fact,  the  verdict  of  guilty  of  burglary  at  night  will  be 
upheld,  though  the  indictment  allege  that  the  gear-house  was  within 
the  curtilage  and  protection  of  the  dwelling-house — the  statute  being 
itself  in  the  disjunctive  and  making  the  crime  complete  if  the  out- 
house be  within  the  curtilage  or  protection  of  the  mansion. 

Criminal  law.  Before  Judge  Ceisp.  Lee  Superior 
Court.    November  Term,  1877. 

Bryant  was  indicted  for  burglary  in  the  night-time,  com- 
mitted on  a  gear-house  *' within  the  curtilage  and  protection 
of"  a  dwelling-house,  and  was  found  guilty.  He  moved 
for  a  new  trial,  which  was  refused,  and  he  excepted. 

For  the  other  facts,  see  the  opinion. 

A.  H.  Alfbiend  ;  James  Dodson  ;  G.  W.  Warwick,  by 
brief,  for  plaintiff  in  error. 

C.  B.  Hudson,  solicitor  general,  by  B.  P.  Hollis,  for  the 
state. 
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Jackson,  Judge. 

The  only  point  made  in  this  case  of  any  materiality,  is 
that  the  gear-house  was  not  within  the  curtilage  of  the  dwel- 
ling house.  The  proof  is  that  it  was  within  the  enclosure 
of  the  yard  but  separated  from  the  remainder  of  the  yard 
by  a  fence,  with  a  gate  opening  to  the  particular  enclosure 
where  the  gear-house  was  located,  and  that  this  gate  was 
kept  open  at  night,  so  as  to  have  the  house  protected  by  the 
yard  dog,  like  the  dwelling  and  rest  of  the  yard. 

Under  our  statute,  this  proof  supports  the  allegation  in  the 
indictment,  that  the  gear-house  was  within  the  curtilage  and 
protection  of  the  dwelling-house.  The  Code,  section  4386, 
declares  that  "  all  outhouses  contiguous  to,  or  within  the  cur- 
tilage or  protection  of,  the  mansion  or  dwelling-house,  shall 
be  considered  imparts  of  the  BomuP  So  that  the  offense  is 
complete  if  the  outhouse  is  within  ike  protection^  whether 
in  the  curtilage,  as  at  common  law,  or  not.  The  disjunc- 
tive conjunction  "or"  is  used  in  the  act,  and  it  makes  no 
difFerence  that  ^^  and  ^'  is  used  in  the  indictment ;  just  as  a 
retailer  of  spirituous  liquors  without  license  may  be  con- 
victed if  he  retail  any  named  liquor,  though  the  indictment 
charges  him  with  retailing  many  sorts,  the  indictment  using 
the  copulative  conjunction  "  and,"  and  the  act  the  disjunc- 
tive "  or."  Under  our  Code,  this  outhouse  was  within  the 
protection  of  the  mansion — indeed  it  was  part  of  it — and 
the  offense  of  burglary  was  complete  when  it  was  broken 
with  intent  to  commit  larceny. 

There  was  no  expression  or  intimation  of  an  opinion  by 
the  judge  when  he  said  that  "  if  a  bridle  was  found  where  de- 
fendant said  he  put  it,  then  I  charge  you  that  fact  would  be 
legal  evidence." 

Judgment  affirmed. 


Jones  vs,  Wabren  &  Hobbs. 

1.  Where  the  declaration  in  a  suit  against  the  drawer  of  a  bill  of  ex- 
change, failed  to  allege  presentation,  refusal  to  pay,  dishonor  and 
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notice,  there  was  no  error  in  allowing  an  amendment  setting  forth 
these  facts. 

2.  An  assignment  of  error,  that  the  court  refused  to  allow  counsel  to 
argue  *'  certain  legal  propositions  "  to  the  jury,  is  too  general. 

8.  Although  there  were  some  errors  in  the  charge,  the  verdict  heing  re- 
quired by  the  evidence,  the  judgment  is  affirmed. 

Practice  in  the  Superior  Court.  Practice  in  the  Supreme 
Court.  New  trial.  Before  Judge  "Wright.  Dougherty 
Superior  Court.    October  Term,  1877. 

The  following,  taken  in  connection  with  the  decision,  suf- 
ficently  reports  this  case : 

Defendant  moved  for  a  new  trial  on  the  following  among 
other  grounds : 

1.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence. 

2.  Because  the  court  erred  in  ruling  as  follows :  At  the 
opening  of  the  case,  defendant  moved  to  dismiss  the  declar- 
ation, because  it  did  not  contain  any  allegation  of  presenta- 
tion, non-payment,  dishonor  and  notice.  Plaintiffs  amended 
the  declaration  in  this  particular,  and  the  court  overruled 
the  motion. 

3.  Because,  during  the  progress  of  the  trial,  whilst  one  of 
defendant's  counsel  was  stating  some  legal  proposition  to 
the  jury  and  applying  the  same  to  the  facts,  the  court  in- 
terrupted him,  stating  that  he  would  not  allow  counsel  to 
argue  law  to  the  jury. 

The  motion  was  overruled,  and  defendant  excepted. 

C.  B.  WooTEN ;  W.  T.  Jones  ;  D.  A.  Vason,  for  plaintiff 
in  error. 

D.  H.  Pope,  for  defendants. 
Wabneb,  Chief  Justice. 

The  plaintiffs  brought  their  action  against  the  defendant 
as  the  drawer  of  a  bill  of  exchange,  signed  by  him,  and  dated 
at  Albany,  Georgia,  19th  December,  1874,  for  the  sum  of 
$6,010.26,  on  W.  W.  Carter  &  Sons,  Savannah,  payable  to 
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the  order  of  plaintiffs  one  day  after  eight,  which  was  duly 
accepted  by  the  drawees  thereof,  and  protested  for  non-pay- 
ment. The  defendant  pleaded,  amongst  other  things,  that, 
in  drawing  said  bill,  he  acted  merely  as  the  agent  of  Carter 
&  Sons,  which  fact  was  well  known  to  the  plaintiffs  at  the 
time,  and  that  he  delivered  to  them  the  railroad  receipts  for 
the  cotton  which  the  money  for  which  said  bill  was  drawn, 
purchased,  as  collateral  security,  and  that  said  receipts 
were  attached  to  the  bill,  and  plaintiffs  sent  the  same  to 
their  agent  at  Savannah  for  collection,  to-wit :  the  Southern 
Bank  of  the  State  of  Georgia,  which  agent,  without  the  con- 
sent of  defendant,  delivered  said  collateral  to  Carter  & 
Sons  without  and  before  collecting  said  bill  or  draft.  On 
the  trial  of  the  case,  the  jury,  under  the  charge  of  the  court, 
found  a  verdict  for  the  plaintiffs.  The  defendant  made  a 
motion  for  a  new  trial,  on  the  grounds  therein  stated,  which 
was  overruled,  and  the  defendant  excepted. 

1.  There  was  no  error  in  allowing  the  plaintiffs'  declara- 
tion to  be  amended. 

2.  It  does  not  affirmatively  appear  that  the  court  erred  in 
refusing  to  allow  the  defendant's  counsel  to  argue  "  certain 
legal  propositions  "  to  the  jury,  inasmuch  as  it  is  not  alleged 
in  the  record,  or  bill  of  exceptions,  what  those  certain  les^ 
propositions  were. 

3.  The  bill  does  not,  upon  its  face,  appear  to  have  been 
drawn  by  the  defendant  as  the  agent  of  anybody.  Whether 
the  plaintiffs  had  knowledge  that  it  was  drawn  by  the  de- 
fendant as  the  agent  of  Carter  &  Sons,  or  not,  the  evidence 
was  conflicting,  and  the  jury  have  found  by  their  verdict 
that  they  did  not.  The  plain  legal  effect  of  the  transaction, 
then,  according  to  the  usage  and  custom  of  the  trade,  was, 
that  the  defendant,  Jones,  drew  the  bill  upon  Carter  &  Sons, 
at  Savannah,  payable  to  the  order  of  the  plaintiffs ;  and,  to 
induce  the  plaintiffs  to  discount  it,  the  drawer  attached 
thereto  the  bill  of  lading  of  the  cotton  shipped  to  the  drawees, 
against  which  the  bill  was  drawn,  so  as  to  enable  the  plain- 
tiffs to  control  the  cotton  for  the  purpose  intended  by  the 
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parties,  and  see  that  it  reached  the  drawees  in  order  to  insure 
the  acceptance  of  the  bill  by  them.  The  plaintiflEs  trans- 
mitted the  bill,  with  the  bill  of  lading  attached  thereto,  to 
their  agent  in  Savannah,  to  be  presented  for  acceptance, 
which  was  done,  and  the  bill  of  lading  was  turned  over  to 
the  acceptors,  who  then  became  primarily  liable  for  the  pay- 
ment of  the  bill  to  the  holders  thereof.  By  discounting  the 
bill,  the  plaintiffs  became  the  legal  owners  thereof,  with  the 
legal  right  to  collect  the  same  from  the  drawer,  on  the  non- 
payment of  it  by  the  acceptors.  Although  we  think  there 
were  some  errors  in  the  charge  of  the  court  to  the  jury,  still, 
under  the  facts  of  the  case,  and  the  law  applicable  thereto, 
the  verdict  was  right,  and  could  not  well  have  been  other- 
wise. 
Let  the  judgment  of  the  court  below  be  afSrmed. 


Crane  vs.  Barry. 

00    SQ2| 

113  J^^  In  1865,  aftdr  June  Ist,  a  partner  retired,  selling  out  to  his  co-partner 

1 130   no  his  interest  (one-half)  in  the  stock,  at  cost  or  invoice  prices.    The 

'  retired  partner  died;   and  in  October,  1866,   administration  was 

granted  upon  his  estate  A  suit  was  commenced  against  the  admin, 
istrator,  in  August,  1878,  by  the  former  partner  of  the  intestate  upon 
a  certain  award,  to  which  suit  the  administrator  pleaded,  in  January, 
1874,  among  other  things,  that  at  the  time  of  the  dissolution,  the 
stock  was  worth  over  fifteen  hundred  dollars,  and  that  he,  the  ad- 
ministrator, claimed  to  be  entitled  to  one  half  thereof,  with  interest. 
He  neither  offered  expressly  to  set  off  the  claim,  nor  prayed  Judg- 
ment therefor.  The  action  and  the  plea  remained  pending  until 
February,  1877,  when  the  action  was  voluntarily  dismissed  by 
the  plaintiff  therein.  The  administrator,  in  July  thereafter,  filed 
the  present  bill  to  recover  for  his  intestate's  interest  in  the  stock. 
The- bill  was  barred  by  the  statute  of  limitations,  and  a  demurrer 
containing  that  ground,  among  others,  was  properly  sustained. 

Equity.     Statute  of  limitations.     Partnership.    Before 
Judge  RioB.    Clarke  Superior  Court.    August  Term,  1877. 

Eeported  in  the  opinion. 
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W.  L.  Mitchell  ;  P.  G.  Thompson,  by  A.  L.  MrroHELL, 
for  plaintiff  in  error. 

S.  P.  Thurmond,  for  defendant. 

Bleckley,  Judge. 

The  partnership  was  dissolved  in  the  fall  of  1865.    One 
of  the  partners  sold  out  to  the  other.     The  sale  was  at  in- 
voice prices.    It  does  not  appear  that  any  term  of  credit 
was  agreed  upon.    The  presumption  is,  that  the  debt  cre- 
ated  by  the  contract  of  sale  was  due  immediately.    No 
reason  occurs  to  us  why  the  seller  could  not  have  brought 
an  action  at  law  to  recover  the  value  of  his  one-half  inter- 
est in  the  stock,  at  the  agreed  prices.    It  is  not  alleged  that 
there  were  any  debts  due  to,  or  from,  the  partnership,  or 
that  any  business  of  the  firm  was  left  open  or  unsettled. 
The  period  of  limitation  applicable  to  the  case  was  four 
years.    Code,  §2918 ;  49  Oa,,  431.     The  period  is  the  same 
in  equity  as  at  law.    Code,  §2924.    The  seller  died ;  and  in 
October,  1866,  administration  was  granted  upon  his  estate. 
Counting  the  four  years  as  running  from  that  time  only,  the 
bar  attached  in  October,  1870.    The  first  time  the  claim  was 
brought  into  court,  was  in  January,  1874.    It  was  then  pre- 
sented, in  a  very  loose  and  general  way,  by  a  plea  which  the 
administrator  filed  to  an  action  brought  against  him,  in  the 
previous  August,  upon  an  award,  in  which  action  the  for- 
mer partner  of  the  intestate  was  the  plaintiff.     The  plea 
did  not  expressly  offer  the  matter  as  a  set-off,  nor  was  any 
judgment  prayed  for  the  amount.    It  is  possible,  therefore, 
that  had  any  objection  been  made  to  dismissing  the  action, 
the  pendency  of  the  plea  would  not  have  brought  the  case 
within  section  2907  of  tha  Code,  restricting  the  right  of 
dismissing.    Be  this  as  it  may,  no  objections  seem  to  have 
been  presented.    The  action  was  dismissed  in  February, 
1877,  and  the  plea  went  out  with  it.     The  bill  was  filed  in 
July  thereafter ;  and  the  administrator  now  wants,  it  would 

seem,  to  treat  the  bill  as  a  renewed  case,  under  section  2932 
28 
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of  the  Code.  But  that  section  applies  to  plaintifs  who, 
after  non-suit,  discontinuance,  or  dismissal,  bring  a  second 
action  for  the  same  cause.  Here  the  administrator  was  de- 
fendant in  the  first  action.  His  plea  was  not  a  "  case,"  and 
the  bill,  strictly  speaking,  is  not  a  renewed  case.  But  a 
suflScient  ground  for  the  decision  we  make  is,  that  the  mat- 
ter of  the  bill  was  barred  long  before  the  plea  was  filed. 
The  court  committed  no  error  in  sustaining  the  demurrer 
and  dismissing  the  bilL 

Cited  in  the  argument :  acts  of  1869,  p.  133;  49  G^a.,431; 
Code,  §§2918,  2907,  3465 ;  45  Ga.,  509 ;  37  /J.,  365. 

Judgment  affirmed. 


Jones  m.  Weight. 

A  senior  judgment  will  take  money  raised  by  a  junior  judgment  from 
land  protected  from  the  former  by  four  years'  possession  of  a  bona 
fide  purchaser  for  value,  such  purchaser  not  having  any  interest  in 
thejf  und— the  junior  judgment  being  paid  the  expenses  of  bringing 
the  fund  into  court. 

Judgments.  Lien.  Before  Judge  Wrioht.  Mitchell 
Superior  Court.     November  Term,  1877. 

Reported  in  the  opinion. 
Davis  &  Lyon,  by  brief,  for  plaintiff  in  error. 
B.  B.  BowEB,  by  brief,  for  defendant. 
Jackson,  Judge. 

Mrs.  Margaret  Jones  held  a  fi.fa,  issued  on  a  judgment 
dated  in  1867,  which  was  levied  upon  the  land  of  one  Crosby, 
the  defendant,  and  the  land  was  sold  and  the  money 
brought  into  court.  Wright  held  an  older  judgment  against 
the  same  defendant,  not  levied  on  this  land.  Wright  claimed 
the  money  on  his  older  ^. /a.  Mrs.  Jones  resisted  the  claim 
of  Wright  because  hi^fi.fa.  could  not  have  sold  the  land,  the 
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same  having  been  four  years  in  the  possession  of  a  honajide 
purchaser  from  Crosby,  without  levy  by  that  execution, 
whereas  hers  had  been  levied  in  time  to  sell  the  land  against 
the  claim  of  the  purchaser. 

The  court  ruled  out  testimony  offered  by  Mrs.  Jones  to 
prove  these  facts,  and  ordered  the  money  paid  to  the  rfder 
Wright^. /a.,  and  error  is  assigned  on  this  ruling. 

The  question  is,  did  the  older  judgment  loose  its  lien 
upon  the  fund  in  court,  when  it  was  raised  and  brought  in 
by  the  junior  judgment,  and  when  it  could  not  have  been 
brought  in  by  the  older  judgment,  because  the  property 
had  been  four  years  in  the  possession  of  a  hona  fide  pur- 
chaser, without  interruption  by  this  judgment  and  without 
notice  thereof  % 

The  statute  relied  upon  by  the  plaintiff  in  error  is,  "  When 
any  person  has  hona  fide^  and  for  a  valuable  consideration, 
purchased  real  or  personal  property,  and  has  been  in  pos- 
session of  such  real  property  for  four  years,  or  of  such  per- 
sonal property  for  two  years,  the  same  shall  be  discharged 
from  the  lien  of  any  judgment  against  the  person  from 
whom  he  purchased ;"  and  the  argument  is,  that  as  the  land 
was  discharged  from  the  lien  of  Wright's  judgment,  its 
proceeds,  the  fund  in  court,  is  also  discharged. 

The  statute  requires  that  the  purchase  should  have  been 
for  a  valuable  consideration,  and  that  was  not  offered  to  be 
proven  ;  but  waiving  that,  which  probably  was  a  mere  omis- 
sion to  state  all  Mr.  Jones  could  have  proved,  and  admitting 
that  the  purchaser  bought  for  value,  and  that  the  statute 
was  complied  with  in  terms  in  all  respects,  can  the  older 
judgment  take  money,  though  it  could  not  have  sold  the 
land  ?  In  54tli  6ra.,  569,  it  was  held  that  when  a  debt  older 
than  the  constitution  of  1868,  was  levied  on  homestead 
property  and  brought  the  money  into  court,  though  its  judg- 
ment was  younger  than  a  judgment  founded  on  a  debt  since 
the  constitution  of  1868,  the  junior  judgment  would  take 
the  money,  because  there  never  was  a  time  when  the  older 
ludgment  could  have  forced  the  land  to  sale ;  it  never  had 
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any  lien  on  it :  but  the  question  here  is  dilBferent.  This 
judgment  could  have  once  sold  this  land — its  lien  was  good 
against  it — and  is  good  against  it  now  in  the  hands  of  any- 
body but  a  purchaser  for  value  who  has  held  the  pos- 
session for  four  years.  It  is  now  gone  out  of  his  hands — he 
is  no  longer  contesting — he  has  no  interest  in  it — ^the  money 
is  in  court,  and  two  judgment  creditors  are  claiming  it. 
The  fight  is  between  them,  and  the  oldest  judgment,  under 
the  general  rule,  will  take  the  money.  The  statute  protect- 
ing four  years'  possession  in  a  purchaser  for  value,  honafide^ 
was  enacted  to  protect  that  purchaser  from  the  lien  of  the 
judgment — ^it  was  passed  for  his  benefit — ^and  as  he  has  no 
interest  in  this  money,  the  court  below  did  not  err  in  giv- 
ing it  to  the  older  judgment.  Of  course  the  junior  judg- 
ment ought  to  be  paid  for  bringing  the  money  into  court, 
and  we  suppose  that  was  done,  as  no  point  has  been  made 
upon  it — ^if  not,  the  expenses  of  bringing  the  fund  in  should 
be  paid. 

Judgment  affirmed. 


HousBB  V9.  Bkowk. 

After  return  of  verdict,  but  before  publication,  it  is  too  late  for  claim- 
ant to  withdraw  his  claim.  This  should  be  done  before  the  Jury 
leave  their  box  to  make  up  their  verdict. 

Claim.    Practice  in  the  Superior  Court.    Before  Judge 
Wright.    Decatur    Superior    Court.     November    Term, 

1877. 

Reported  in  the  decision. 

Bower  &  Crawford,  for  plaintiff  in  error. 

D.  A.  EussELL ;  O.  G.  Gurley,  by  Z.  D.  Harrison,  for 
defendant. 
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Wakneb,  Chief  Justice. 

This  was  a  claim  case,  on  the  trial  of  which,  it  being  near 
night,  the  parties  agreed  "  that  the  court  might  direct  the 
jury,  that  after  they  had  made  up  their  verdict,  they 
could  write  it  out  and  let  the  foreman  sign  it,  put  it  in  his 
pocket,  and  bring  it  into  court  at  nine  o'clock  the  next  morn- 
ing ;  and  that  after  they  had  made  the  verdict  and  written 
it  out,  signed  and  sealed  it  up  and  given  it  to  the  foreman, 
they  could  disperse  and  be  at  large  until  nine  o'clock  the 
next  morning."  The  jury  found  the  property  subject  to 
ihefi.fa.  levied  thereon,  and  in  accordance  with  the  above 
directions,  returned  into  court  with  the  verdict,  and  before 
it  was  delivered,  claimant's  counsel  made  a  motion  to  with- 
draw the  claim,  which  was  allowed  by  the  court,  and  refused 
to  allow  said  verdict  to  be  received  and  entered  on  the  min- 
utes.    Whereupon  the  plaintiff  in  fi*fa,  excepted. 

As  a  matter  of  practice  in  claim  cases,  we  think  the  court 
erred  in  allowing  the  claimant  to  withdraw  his  claim  at  the 
time  he  did,  on  the  statement  of  facts  disclosed  in  the 
record.  The  difference  between  a  plaintiff's  dismissing  his 
action  before  publication  of  the  verdict,  and  a  claimant 
withdrawing  his  claim,  is  this,  that  in  the  latter  case  the 
plaihtiff  \ii  fi,  fa.  has  the  right  to  proceed  against  the  claim- 
ant for  damages,  notwithstanding  the  claim  may  be  w^ith- 
drawn.  Code,  §3742.  If  the  claimant  desires  to  withdraw 
his  claim  in  a  claim  case,  he  should  do  so  before  the  jury 
leave  the  jury  box  to  make  up  their  verdict.     22  Oa.^  565. 

Let  the  judgment  of  the  court  below  be  reversed. 


Williams  vs,  Thb  State  of  Georgia.  'J*^  *^. 

1.  In  the  trial  of  a  felony,  there  is  no  authority  of  law  for  examining,       60  W, 
on  the  wfire  dire,  two  or  more  jurors  together,  or  for  putting  upon     ^ 
the  prisoner,  after  the  examination,  more  than  one  Juror  at  a  time. 

Each  juror  called  should  be  disposed  of,  and  either  accepted  or  re- 
jected, before  another  is  presented  to  the  accused. 

2.  In  the  trial  of  a  felony,  whether  the  prisoner  is  heard  through  one 
counsel  or  two,  the  length  of  the  argument  is  not  a  matter  for  pre- 
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detennination  by  the  court.  As  argument  progresses,  the  court  may 
confine  the  range  of  it  to  the  facts  and  law  of  the  case,  and  may  in- 
terdict idle  repetition;  but  so  long  as  counsel  speaks  to  the  point,  pro- 
ceeds in  good  faith,  and  wastes  no  time,  the  court  should  forbear  to 
interfere,  but  leave  the  limits  of  the  speech  to  the  discretion  of  the 
speaker,  until  it  is  manifest  that  the  discussion  is  complete,  or  the 
subject  exhausted. 

8.  The  discretion  of  the  court  in  permitting  the  state  to  introduce  evi- 
dence at  any  stage  of  the  trial,  will  not  be  controlled,  unless  it  ap- 
pears that  the  prisoner,  in  consequence  of  the  discharge  of  his  wit- 
nesses, or  from  some  other  cause,  has  been  injured. 

4  In  view  of  the  evidence,  and  in  the  light  of  the  whole  charge  of  the 
court  as  set  out  in  the  record,  there  was  no  substantial  error  in  the 
positions  of  the  charge  in  reference  to  admissions,  or  in  reference  to 
asportation,  or  in  reference  to  principals  in  the  first  degree.  And  the 
request  of  counsel  to  charge  on  the  subject  of  aiding  and  abetting 
was  not  appropriate  to  the  facts  in  evidence. 

Criminal  law.  Larceny.  Jurors.  Attorney  and  client. 
Practice  in  the  Superior  Court.  Evidence.  Before  Judge 
Gkice.    Bibb  Superior  Court.     October  Term,  1877. 

An  indictment  was  found  against  Lundy  and  Williams, 
charging  them  with  simple  larceny  in  taking  and  carrying 
away  one  red  and  white  yearling  heifer  cow,  marked  with 
imooth  cross  in  both  ears,  of  the  value  of  $15.00,  the  prop- 
erty of  Edmund  Gordon.  Williams  was  placed  on  trial;  and 
pleaded  not  guilty. 

There  was  evidence  to  show  that  the  cow  was  killed  by 
one  of  the  defendants,  probably  Lundy,  and  dragged  some 
fifteen  or  twenty  steps  into  the  bushes,  where  it  was  found 
partially  skinned ;  that  the  defendants  were  together  in  the 
enterprise  of  killing  and  stealing  the  cow ;  that  they  had 
progressed  so  far  as  to  partially  skin  it,  when  some  dogs 
came  up,  and  they  heard  some  one  hallooing,  which  caused 
them  to  abandon  their  purpose. 

The  object  of  the  enterprise,  killing,  etc.,  were  shown  by 
the  admissions  of  Lundy,  in  the  presence  of  defendant ;  the 
dragging  of  the  corpse  into  the  bushes,  by  the  blood,  ap- 
pearance of  the  grass,  weeds,  etc. 
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The  jury  found  the  defendant  guilty.  A  motion  for  new 
trial  was  made  on  the  following  grounds : 

1st.  Because,  when  the  jury  was  being  impaneled,  the 
court  caused  six  jurors  to  be  sworn  on  their  voire  dire  to- 
gether, questions  were  propounded  to  them  simultaneously, 
and  of  the  six,  those  who  rendered  themselves  competent 
and  were  put  on  the  defendant  by  the  state,  were  presented 
together.  Thus  the  examination  of  the  jurors,  and  the  put- 
ting of  those  who  were  competent  on  the  prisoner,  was  con- 
tinued until  a  panel  of  twelve  was  obtained  from  the  array, 
the  questions  on  the  voire  dire  not  being  propounded  to  each 
juror  separately,  and  those  competent  not  being  put  upon 
the  defendant  separately,  but  in  bodies  of  six  or  less  until  a 
jury  was  obtained. 

2d.  Because,  when  the  evidence  was  closed,  the  court  in- 
quired how  many  speeches  would  be  made  by  counsel  for 
defendant.  It  was  replied  that  Mr.  Erwin  would  open,  and 
Mr.  Dessau  close.  Whereupon  the  court  said :  "  Kyou  make 
two  speeches,  you  can  only  have  one  hour  for  both ;  but  if 
one  counsel  only  speaks,  I  will  not  limit  him."  Under  this 
pressure,  but  one  argument  was  made. 

As  to  this  ground,  the  presiding  judge  certifies  as  follows : 
*'  The  court  asked  prisoner's  counsel,  before  the  argument 
began,  how  much  time  they  would  probably  require  for  the 
argument ;  and  counsel  declined  to  name  and  fix  the  time, 
stating  that  he  would  only  consume  such  time  as  was,  in  his 
opinion,  necessary." 

8d.  Because,  whilst  counsel  was  making  the  concluding 
argument  to  the  jury,  and  was  insisting  that  no  evidence 
had  been  introduced  to  prove  the  description  of  the  cow  as 
charged  in  the  indictment,  the  court  interrupted  him,  and 
allowed  the  solicitor  general,  on  motion  of  the  latter,  to  in- 
troduce a  witness  to  supply  the  evidence  that  was  wanting, 
and  this  though  the  solicitor  did  not  state  that  it  was  by  ac- 
cident or  mistake  that  he  failed  to  make  the  proof  in  the 
first  instance. 

4tlL  Because  the  court  erred  in  charging  as  follows  • 
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"  It  is  immaterial  the  distance  the  goods  were  car- 
ried. In  this  case,  the  allegation  is  that  a  cow  was  taken 
and  carried  aw  a  y ;  if  there  was  any  moving  of  the  cow  by 
the  defendant,  it  is  proven  so  far  as  that  element  of  the 
case  is  concerned ;  if  it  was  moved  even  the  shortest  dis- 
tance, if  yon  are  satisfied  that  it  was  done,  that  this  defend- 
ant shot  the  cow,  and  took  possepsio  n  of  the  body  after- 
wards, and  moved  it  however  small  a  distance,  then  there 
was  a  sufficient  carrying  away  to  make  it  larceny  in  the 
meaning  of  the  law." 

5th.  Because  the  court  erred  in  c  barging  as  follows :  "  If 
the  other  defendant  made  admissions  as  to  killing  this  cow 
in  presence  of  this  defendant,  you  may  consider  that, 
whether  he  denied  or  remained  silent,  or  admitted  it  or 
assented  to  it ;  you  may  consider,  if  he  did  not  deny  or 
contradict  it,  what  were  his  motives  in  so  doing,,  whether  it 
was  true,  or  if  he  had  opportunity  or  not  to  deny  it,  or 
whether  the  circumstances  were  such  as  to  call  for  a  denial 
from  him  if  he  was  innocent.  You  can  consider  his  con- 
duct under  the  circumstances,  and  determine  whether  he  ad- 
mitted or  denied  the  statements  of  the  other  defendant 
about  the  shooting  or  killing  of  the  cow,  and  you  may  con- 
sider whether  or  not  his  associate  defendant  admitted  the 
guilt  of  them  both,  as  throwing  light  on  the  whole  case." 

6th.  Because  the  court  erred  in  charging  as  follows: 
"When  admissions  or  sayings  are  given  in  evidence,  you 
must  hear  all  of  them  ;  all  must  go  before  you  and  be  con- 
sidered by  you.  Ton  cannot  hear  one  part  and  close  your 
ears  against  the  other,  but  you  must  hear  all  and  believe 
that  which  is  true,  and  reject  that  which  is  false.  You  can- 
not believe  an  impossibility  as  if  one  said,  '  I  killed  the  cow 
first,  and  afterwards  the  other  killed  her !'  If  you  believe 
his  story  was  true,  accept  it ;  if  part  was  true  and  part  was 
false,  then  receive  what  was  true  and  reject  what  was 
false." 

7th.  Because  the  court  erred  in.  charging  as  follows :  "  If 
the  cow  was  alive  and  one  or  both  of  them  killed  it  for  the 
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purpose  of  stealing,  and  afterwards  removed  the  body,  that 
makes  the  crime  complete,  whether  they  removed  the  cow 
while  alive  or  after  she  was  killed/* 

8th.  Because  the  court  erred  in  charging  as  follows:  "The 
offense  does  not  consist  in  shooting  the  cow.  The  defend- 
ants are  charged  with  stealing  the  cow,  and  if  they  both 
joined  in  that  enterprise,  it  makes  no  difference  who  shot 
the  cow.  The  question  is  who  stole  the  cow.  If  one  shot 
and  the  other  assisted  in  carrying  it  away,  both  are  guilty ; 
or  if  both  shot,  the  shooting  does  not  determine  who  stole 
the  cow.  One  may  have  shot  while  the  other  stood  by  and 
assisted  in  carrying  it  off ;  if  so  he  is  as  guilty  as  if  he  had 
done  the  shooting." 

9th.  Because  the  court  erred  in  charging  as  follows :  "  If 
one  or  both  of  these  defendants  shot  and  killed  the  cow,  and 
if  after  that,  while  in  the  act  of  skinning  it  (if  they  did  skin 
it),  they  moved  it  from  its  natural  position,  any  distance  at 
all,  that  is  sufficient  evidence  of  carrying  it  away  in  the 
meaning  of  the  law,  and  you  may  find  the  defendant  guilty 
if  you  believe  he  aided  in  doing  it.*' 

The  motion  was  overruled  and  the  defendant  excepted. 

H.  C.  Ebwin;  Dbssau  &  Stbohuokeb,  for  plaintiff  in 
error. 

C.  L.  Babtlbtt,  solicitor  general,  by  W.  A.  Lofton,  for 
the  state. 

Bleckley,  Judge. 

1.  The  Code  declares,  section  4681,  that  "on  calling  each 
juror,  he  shall  be  presented  to  the  accused  in  such  manner 
that  he  can  distinctly  see  him,  and  it  shall  then  be  lawful 
for  the  state,  or  the  accused,  to  make  either  of  the  follow- 
ing objections  "  (specifying  them).  Section  4684  prescribes, 
that  "  if  found  competent  and  not  challenged  peremptorily 
by  the  state,  he  shall  be  put  upon  the  prisoner,  and  unless 
challenged  peremptorily  by  him,  shall  be  sworn  to  try  the 


Digitized  by 


Google 


372  SUPREME  COUET  OF  GEORGIA. 

WilUams  M.  The  State. 

cause."  This  shows  that  jurors  are  to  be  driven  upon  the 
prisoner  in  single  file,  and  not  in  platoons.  He  is  not  to 
be  confused  by  looking  upon  a  multitude  of  faces  at  once, 
but  is  allowed  to  scan  each  countenance  separately.  He  is 
not  to  be  thrown  into  alann  by  too  strong  an  exhibition  of 
force.  He  takes  his  jurors  one  by  one,  and  wrestles  with 
them  single  handed.  This  is  the  scheme  of  the  Code,  and 
it  is  the  scheme  of  the  common  law  as  well.  Chitty  says, 
"  the  usual  course  is  for  the  clerk  of  the  arraigns  or  the  clerk 
of  the  peace  (after  he  has  addressed  the  prisoner  as  to  his  right 
of  challenge,  and  that  he  is  to  object  to  the  jury  as  they  come 
to  the  book  and  before  they  are  sworn,)  to  call  the  name  of 
the  first  juror,  and  then,  if  he  be  not  objected  to,  the  pris- 
oner so  signifies ;  and  then  that  juror  is  sworn,  and  then  the 
next  is  called  and  he  is  accepted  or  challenged."  1  Chit., 
Cr.  Law,  647.  See,  also,  Archbold  Cr.  PI.  &  Prac.  162. 
There  is  no  reading  in  the  books  of  a  regular  march  of  the 
jurors  upon  the  prisoner,  and  of  his  having  to  welcome  or 
repel  more  than  one  at  a  time. 

2.  The  length  of  argument,  in  the  trial  of  a  felony,  is 
not  a  matter  for  pre-determination  by  the  court.  How  can 
the  court  know,  in  hours  and  minutes,  how  long  the  argu- 
ment ought  to  be  ?  There  is  no  rule  of  practice  that  settles 
it,  and  the  judge  cannot  settle  it  by  what  he  may  suppose 
suflScient.  As  argument  progresses,  he  may  confine  its 
range  to  the  facts  and  law  of  the  case,  and  may  interdict 
idle  repetition ;  but  while  counsel  speak  to  the  point,  and 
proceed  in  good  faith,  wasting  no  time,  how  can  the  court 
forbear  to  be  patient,  and  hear  what  is  said  ?  When  it  is 
manifest  that  the  discussion  is  complete,  and  the  subject  ex- 
hausted, a  stop  may  be  ordered. 

3.  The  discretion  of  the  court  in  permitting  either  party 
to  introduce  evidence  at  any  stage  of  the  trial,  will  not  be 
controlled  unless  it  appears  that  the  opposite  party,  in  con- 
sequence of  the  discharge  of  witnesses,  or  from  some  other 
cause,  has  been  injured. 

4.  The  charge  of  the  court  was  free  from  substantial  er- 
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ror,  in  reference  to  admissions,  asportation,  or  to  principals 
in  the  first  degree.  And  the  request  to  charge  in  reference 
to  aiding  and  abetting,  was  not  appropriate  to  the  facts  in 
evidence. 

Cited  for  plaintiff  in  error:  Code,  §P681,  4682,  4684; 
49  Oa.,  255 ;  47  lb.,  598 ;  Code,  §§3790,  3791,  3248  ;  Whar- 
ton,  1810 ;  36  Oa.,  222. 

Cited  for  defendant  in  error:  Code,  §4392 ;  1  East  P.  C, 
555;  1  Hales  P.  C,  507,  527;  1  Brit.,  Cr.  Cases,  (1  Eus. 
&  Ey.,)  387,  292;  2  Brit.  Cr.  Cases  (1  Moody,)  714;  2d. 
Car.  &  Payne,  423;  8  Porter,  511;  49  Ga,,  225;  Code 
3790 ;  10  Ga.,  512 :  27  7  J.,  649 ;  Code,  §3791 ;  19  Ga.,  7  ; 
22  lb.,  40;  1  Greenleafs  Ev.,  218;  30  Ga.,  757;  32  lb., 
661;  10 /J.,  517;  28  /J.,  604. 

Jndgment  reversed. 


Tabver  et  al.  vs.  Ficklin  et  al. 

Under  the  act  of  congress  of  1875.  a  cause  in  equity,  brought  by  a  com- 
plainant who  is  a  citizen  of  Virginia,  against  defendants,  all  of 
whom  reside  in  Georgia,  except  one  who  was  a  member  of  the  Geor- 
gia firm  but  now  lives  in  New  York,  will  be  removed  from  the  su- 
perior court  of  G^eorgia  to  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Georgia,  on  petition  and  affidavit  in  due 
form,  although  the  defendants  may  set  up  certain  equities  among 
themselves  by  cross  bill  or  other  pleadings,  the  application  for  re- 
moval having  been  made  at  the  first  term  of  the  superior  court  to 
which  the  bill  was  returnable. 

Kemoval  of  causes.    United  States  Courts.    Before  Judge 
Ceisp.     Baker  Superior  Court.    November  Term,  1877. 

Reported  in  the  opinion. 

D.  H.  Pope  ;  Warren  &  Hobbs,  for  plaintiffs  in  error. 

R.  N.  Ely  ;  D.  A.  Vason,  for  defendants. 
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Jackson,  Judge. 

This  was  a  bill  filed  by  the  complainant,  Ficklin,  who 
was  a  citizen  of  Virginia,  against  sundry  citizens  of  Geor- 
gia, and  a  Georgia  partnership,  one  member  of  whom 
was,  at  the  time  the  bill  was  filed,  residing  in  the  city  of 
New  York.  Application  was  made  at  the  first  term  of  the 
superior  court  of  Baker  county,  where  the  bill  was  filed,  to 
move  the  cause  to  the  circuit  court  of  the  United  States 
for  the  southern  district  of  Georgia,  under  the  act  of  con- 
gress of  1875 ;  the  court  refused  the  application  because 
notice  had  not  been  given  to  all  the  defendants,  and 
that  judgment  was  brought  here  by  Ficklin  and  reversed  at 
the  last  term  of  this  court.  After  the  application  for  re- 
moval was  made,  the  defendants  interpleaded  among  them- 
selves by  answers  in  the  nature  of  cross-bills  or  otherwise, 
and  objected  to  removal  to  the  federal  court  on  that  ground; 
when  the  case  went  back  to  the  superior  court,  the  court 
over-ruled  tliis  objection  and  granted  the  order  to  remove 
the  cause,  and  now  the  defendants  except  and  say  that  the 
court  erred. 

We  see  no  error  in  the  ruling  of  the  court.  Ficklin  is  a 
resident  and  citizen  of  Virginia  and  all  the  others  of  Geor- 
gia, except  one  who  now  lives  in  New  York,  but  was  a 
member  of  a  Georgia  partnership  and  lived  in  Georgia  at 
the  time  this  controversy  arose.  Even  had  he  never  lived 
in  Georgia,  he  lives  in  a  state  different  from  the  complain- 
ant, and  as  all  the  defendants  reside  in  states  other  than 
that  which  is  the  home  of  complainant,  and  enough  of  them 
in  Georgia  to  give  the  circuit  court  jurisdiction,  the  case 
falls  within  the  act  of  congress  of  18Y5.  It  would  be 
strange  if  the  equitable  defenses  set  up  by  defendants  inter 
8€se  should  operate  to  deprive  the  complainant  of  his  right  to 
remove  the  cause.  It  might  be  done  with  that  i  ntent,  and  thus 
defeat  the  act  wherever  two  or  more  defendants  are  sued. 

But  this  case  was  virtually  decided  when  here  before.  It 
will  be  seen  by  reference  to  the  opinion  of  the  court  then 
delivered  by  Judge  Bleckley,  59^A  Ga.j  263,  that  while 


Digitized  by 


Google 


JANUARY  TERM,  1878.  375 

HUej,  tniBt«e,  v$.  Bridge*. 

the  conrt  ruled  that  notice  to  defendants  was  not  necessary, 
the  general  merits  of  the  case  were  fully  considered,  and  the 
riglit  to  remove  settled  upon  reason  and  authority,  leaving 
only  the  single  question  for  us  now,  to- wit :  can  the  defend- 
ants, by  pleadings  and  contentions  among  themselves,  filed 
after  the  application  to  remove  is  made,  deprive  the  com- 
plainant of  his  right  to  remove  his  cause,  when  the  law  in 
other  respects  is  complied  with?  Clearly  not,  even  if 
these  pleadings  had  been  in  when  the  application  was  made, 
if  made  in  time ;  a  fortifjri  not,  when  these  altercations  are 
made  among  the  defendants  after  the  complainant  has  ap- 
plied to  remove  the  case. 
Judgment  affirmed. 


HiLET,  trustee,  va,  Bbidoes. 

1.  An  exemption  in  bankruptcy,  made  under  the  constitution  of  1868, 
is  subject  to  a  judgment  founded  on  a  debt  contracted  prior  to  the 
adoption  of  such  constitution.  The  proceedings  in  bankruptcy  do 
not  affect  the  creditor,  he  not  having  proved  his  debt  or  otherwise 
submitted  his  claim  to  the  bankrupt  court. 

2.  Where,  by  agreement  of  counsel,  the  judge  passed  on  a  claim  case 
without  the  intervention  of  a  jury,  it  was  too  late  to  withdraw  the 
claim  after  he  had  pronounced  the  decision. 

Bankruptcy.  Constitutional  law.  Claim.  Practice  in 
the  Superior  Court.  Before  Judge  Ceisp.  Macon  Superior 
Court.    December  Term,  1877. 

This  case  appears  to  have  been  conducted  throughout  on 
the  understanding  that  the  land  claimed  had  been  set  apart 
to  claimant  under  the  constitution  of  1868  as  a  homestead, 
in  the  course  of  the  bankruptcy  proceedings,  but  such  fact 
does  not  directly  appear  in  the  record.  In  the  agreed  state- 
ment of  facts  on  which  the  case  was  submitted,  it  is  said 
that  he  claimed  the  land  "  for  his  wife  and  minor  children," 
and  one  assignment  of  error  is,  ^4n  holding  that  the  discharge 
in  bankruptcy  did  not  discharge  the  said  Jacob  Hiley  from 
said  debt,  though  it  was  dated  before  the  constitution  of 
1668." 
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W.  A.  Hawkins,  for  plaintiff  in  error. 

A.  L.  MiLLEB,  by  brief,  for  defendant. 

Warner,  Chief  Justice. 

This  was  a  claim  case,  which,  by  agreement,  was  submit- 
ted to  the  decision  of  the  court  without  the  intervention  of 
a  jury,  upon  the  following  agreed  statement  of  facts : 
"  The  land  was  levied  on  as  the  property  of  Jacob  Hiley, 
defendant,  and  claimed  by  Jacob  Hiley,  as  trustee,  etc. ; 
the  debt  was  created  prior  to  the  constitution  of  1868, 
and  judgment  had  thereon  on  the  14th  of  December, 
1868.  The^.y^.  issued  thereon  was  levied  upon  the  land 
claimed,  on  the  8th  of  April,  1873.  The  claim  was  inter- 
posed by  Jacob  Hiley  as  trustee  for  his  wife  and  children ; 
since  said  judgment,  said  Jacob  Hiley  had  been  declared 
a  bankrupt,  and  had  received  his  final  discharge,  but 
the  plaintiff  in  fi,  fa.  had  not  proved  his  debt  in  bank- 
ruptcy, or  done  anything  to  waive  his  lien,  or  submit  it  to 
the  jurisdiction  of  the  bankrupt  court."  On  the  foregoing 
statement  of  facts,  the  court  decided  that  the  land  was  sub- 
ject to  the^.  fa,  levied  thereon.  The  claimant  then  moved 
the  court  to  withdraw  his  claim,  which  motion  the  court  re- 
fused as  being  too  late.     Whereupon  the  claimant  excepted. 

1.  There  was  no  error  in  deciding  that  the  land  was  sub- 
ject to  the^./a.  levied  thereon.  Bush  vs.  Lester  et  al.j  55 
Ga.,  579. 

2.  The  court  did  not  err  in  refusing  to  allow  the  claim" 
ant  to  withdraw  his  claim  after  the  court  had  announced  its 
judgment  in  the  case.     See  Houser  vs.  Brown,  p.  366. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Langston,  administrator,  vs.  Aderhold. 

[Jackson,  Judge,  was  provldentiaUy  prevented  from  presiding  in  tble  case.] 

1.  Generally,  limitation  laws  act  only  upon  remedies,  and  do  not  ex- 
tinguish rights.    A  surety,  therefore,  is  not  absolutely  discharged 
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because  a  suit  against  him  would,  if  brought,  be  barred  in  the  courts 
of  this  state  by  section  2917  of  the  Code.  Were  he  to  subject  him- 
self to  action  in  a  foreign  jurisdiction,  and  be  there  sued,  the  limi- 
tation laws  of  the  Code  would  not  avail  him,  though  they  had  fully 
run  in  his  favor  during  his  previous  residence  here. 
2.  When  principal  and  surety  are  both  residents  of  Georgia  at  the  exe- 
cution of  the  contract,  and  the  principal  afterwards  removes  to  an- 
other state,  the  statute  of  limitations  is  suspended  as  to  him  until 
his  return.  (Code,  §2929).  If,  before  the  remedy  was  barred  as  to 
the  principal,  but  after  it  was  barred  as  to  the  surety,  the  latter 
made  a  new  promise  in  writing,  at  the  instance  of  the  creditor,  the 
new  promise  is  binding,  though  he  made  it  in  ignorance  of  the  true 
limitation  law,  believing  the  remedy  not  barred  as  to  himself,  and 
though  the  creditor,  in  like  ignorance  and  under  the  same  belief, 
told  him  it  was  not  barred,  and  thus  influenced  his  action;  there  be- 
ing no  fraud  or  abuse  of  confidence. 

Statute  of  limitations.  Principal  and  security.  Con- 
tracts. Before  Judge  Bios.  Franklin  Superior  Court. 
October  Term,  1877. 

On  March  16,  1876,  Langston,  as  administrator  of  Bag- 
well, brought  complaint  against  Aderhold,  upon  the  follow- 
ing note: 

"  Cabnestille,  October  18,  1865. 
"  Twelve  months  after  date  I  promise  to  pay  J.  F.  Lang- 
ston, administrator  of  J.  J.  M.  Bagwell,  or  bearer,  thirteen 
hundred  and  twenty-three  dollars  and  forty  cents,  value  re- 
ceived. 

/'c:«*>«^\  Charles  S.  Goodwin, 

(Sij?ned)  H.  D.  Adeehold." 

Indorsement  on  back ; 

"  To  avoid  a  suit  upon  this  note  for  the  present,  and  to 
prevent  any  statutory  bar,  I  hereby  renew  mj?  obligation  as 
security  on  the  same.     This  September  19,  1873. 

(Signed)  H.  D.  Aderhold." 

The  defendant  pleaded  the  general  issue,  the  statute  of 
limitations,  and  that  he  was  only  security  on  the  note  and 
the  new  promise  was  made  in  ignorance  of  his  rights  and 
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in  ignorance  of  the  law,  as  sait  on  the  note  was  barred  at 
the  time  the  new  promise  was  made,  of  which  fact  he  was 
not  aware ;  that  he  was  induced  to  make  the  new  promise 
by  the  representation  of  plaintiff  that  the  note  was  not 
barred. 

The  evidence  presented  the  following  facts : 

The  note  was  given  by  Goodwin  for  property  purchased 
at  the  sale  of  Bagwell's  estate.  Aderhold  signed  as  secu- 
rity merely.  In  1866,  Goodwin  resided  in  Atlanta,  and  his 
wife  in  Franklin  county.  In  the  summer  of  1868,  he  left 
Georgia  and  went  to  Memphis,  Tennessee.  He  was  fol- 
lowed by  his  wife  about  the  first  of  1870.  Mrs.  Goodwin 
was  the  daughter  of  Bagwell,  the  intestate. 

Shortly  before  the  new  proijHse  the  plaintiff  told  the  de- 
fendant, that  unless  such  promise  was  made  he  would  be 
compelled  to  institute  suit  on  the  note ;  that  it  was  not  then 
barred.  Both  plaintiff  and  defendant  then  honestly  enter- 
tained this  belief. 

The  court  charged  the  jury,  in  substance,  that  if  the  note 
was  barred  at  the  time  of  the  new  promise,  and  the  de- 
fendant did  not  know  this  fact,  but  was  induced  to  make 
the  new  promise  by  the  representation  of  plaintiff  that  the 
note  was  not  barred,  then  the  defendant  was  not  bound  by 
such  promise,  although  the  plaintiff  may  have  been  honestly 
mistaken  in  his  statement  as  to  the  effect  of  the  statute  of 
limitations  on  the  note. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  because  of  error  in  the  charge.  The  motion 
was  overruled  and  the  plaintiff  excepted. 

J.  F.  Lanqston,  for  plaintiff  in  error. 

S.  P.  Thurmond  ;  W.  R.  LmLE ;  J.  S.  Dortch,  for  de- 
fendant. 

Bleokley,  Judge. 

1.  The  Code  declares,  in  section  2158,  that,  "if  by  any 
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act  of  the  creditor  the  surety  is  discharged,  and  in  ignor- 
ance of  the  fact  of  snch  discharge,  the  sarety  promises  to 
pay,  snch  promise  shall  not  be  binding."  This  applies 
where  there  is  discharge;  as  if  an  indorser  being  discharged 
for  want  of  notice  of  non-payment,  promises  to  pay,  mak- 
ing the  promise  in  ignorance  of  his  legal  rights,  he  will  not 
be  bonnd.  2  KeUAf^  30,  81.  JBnt  the  statnte  of  limitations 
(Code,  §2917)  does  not  work  discharge.  The  statute  goes 
to  the  remedy,  and  does  not  act  directly  upon  the  right. 
The  right  remains  intact.  In  conscience,  the  contract  is  as 
binding  after  the  remedy  is  barred,  as  it  was  before  the  bar 
attached.  Discharge  is  effective  all  over  the  world;  but 
the  operation  of  limitation  acts  proper,  is  restricted  to  the 
particular  state  or  country  for  whose  courts  they  are  enacted. 
Though  the  limitation  period  had  fully  run  out  under  cir- 
cumstances that  rendered  it  practicable  to  sue  on  the  con- 
tract, that  condition  of  things  would  afford  no  defense  in 
another  jurisdiction.  The  latter  would  administer  its  own 
limitation  laws,  paying  no  attention  to  those  of  another 
state  or  country.  11  Pick.,  86 ;  9  How.,  407 ;  2  Parsons  on 
N.  &  B.,  681 ;  Ang.  on  Lim.,  %%m,  67 ;  5  Qa.,  281  et  seg ;  7 
lb.,  163 ;  5  Reporter,  398.  In  47  Ga.,  273,  it  was  held  that 
no  discharge  to  the  surety  resulted  from  delay  to  sue  the 
principal,  even  though  an  action  as  to  the  latter  was  barred. 
This  is  a  clear  recognition  of  the  difference  between  bar 
and  discharge ;  for  if  the  principal  debtor  had  been  dis- 
charged, the  inevitable  consequence  would  have  been  the 
.discharge  of  the  surety  likewise.     Code,  §2149. 

2.  In  the  present  case,  the  principal  had  removed  from 
the  state,  so  that  the  bar,  as  to  him,  was  prevented  by  sec- 
tion 2929  of  the  Code.  The  surety  and  the  creditor  both 
believed  that  the  bar  had  not  attached  in  favor  of  the  surety, 
and  this  opinion  was  not  known  to  be  ill-founded  until  the 
decision  reported  in  49  Ga.,  481,  made  its  appearance.  Prior 
to  that  decision,  there  was  a  belief,  perhaps  a  very  general 
one  on  the  part  of  the  profession  and  the  people,  that  the 
suspension  of  the  statute,  declared  by  the  constitution  of 
24 
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1868,  was  operative  on  notes,  etc.,  made  after  Jnn^,  1865, 
notwithstanding  the  eighth  section  of  the  act  of  1869,  which 
expressly  subjected  them  to  the  limitation  laws  set  forth  in 
the  Code.  The  new  promise  now  relied  upon  was  made  be- 
fore any  decision  to  the  contrary  of  this  view  had  appeared. 
The  promise  was  made  in  ignorance  of  the  true  limitation 
kw ;  but  it  seems  to  us,  that  could  not,  and  did  not,  vitiate 
it.  The  general  rule  is  laid  down  in  section  3121  of  the 
Code  in  these  terms :  "Mere  ignorance  of  the  law  on  the 
part  of  the  party  himself,  where  the  facts  are  all  known,  and 
there  is  no  misplaced  confidence,  and  no  artifice  or  decep 
tiou,  or  fraudulent  practice  is  used  by  the  other  party,  either 
to  induce  the  mistake  of  law,  or  to  prevent  its  correction, 
will  not  authorize  the  intervention  of  equity."  See,  also, 
56  Ga.^  73.  Here  the  facts  were  all  known,  and  both  parties 
acted  honestly  and  in  good  faith.  There  was  no  misplaced 
confidence ;  for  although  the  creditor  was  an  attorney  at 
law,  and  the  surety  was  not,  they  did  not  sustain  towards 
each  other  the  relation  of  counsel  and  client.  They  dealt 
at  arms  length ;  and  if  the  surety  was  willing  to  act  upon 
the  opinion  of  the  creditor  instead  of  taking  other  counsel, 
he  cannot  urge  that  he  was  misled,  where  there  was  no 
intention  to  mislead.  If  he  wished  to  secure  himself  against 
the  consequences  of  possible  error,  he  ought  to  have  sought 
counsel  elsewhere.  A  full  measure  of  diligence  would  have 
required  some  such  step.  But  the  great  fact  is,  that  the 
promise  was  founded  on  a  solid  moral  right.  The  debt  still 
existed,  and  it  was  doing  what  ought  to  have  been  done  to 
give  a  remedy  for  its  recovery.  If  there  was  a  mistake,  it 
was  one  which  went  to  advance  justice,  and  not  to  obstruct 
or  defeat  it.  A  mistake  which  operates  as  injustice  to  one 
party,  and  gives  an  unconscientious  advantage  to  the  other,  Ib 
the  kind  of  mistake  of  law  from  which  equity  relieves.  Code, 
§3122.  But  what  hurt  is  it  to  an  upright  conscience  to  re- 
ceive voluntary  payment  (even  from  a  surety)  of  a  just 
debt  after  the  remedy  is  barred  ?  The  truth  is,  a  debt  is 
equally  just,  whether  there  is  a  remedy  for  its  recovery  or 
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not.  Remedy  does  not  make  justice,  but  has  relation  to 
enforcing  justice.  There  is  a  kind  of  injustice  in  waiting 
for  legal  remedies  to  be  invoked,  and  in  obliging  creditors 
to  incur  the  expense  and  delay  of  prosecuting  them.  Who- 
ever wishes  to  practice  the  highest  order  of  justice,  will 
pay  without  being  sued.  Right,  not  remedy,  is  the  foun- 
dation of  duty.  Remedy  is  the  whip  that  urges  perform- 
ance on  the  unwilling. 

Cited  in  the  argument:  Code,  §2158;  2  Kdly,  30,  31; 
1  Tenn.  R.,  712;  7  Mass.,  449;  9  7i.,  4()8;  2  Bailey,  623; 
1  KeUy,  418 ;  49  Ockj  432 ;  10  /ft.,  285 ;  17  /ft.,  522 ;  Code, 
§§2150,  2157. 

Judgment  reversed. 


Speeb  vs.  The  State  of  Geoboia. 

The  offense  of  fornication,  as  defined  in  the  Code  of  this  state,  is  not 
included  in  the  crime  of  rape,  and  on  a  verdict  of  fornication  found 
upon  an  indictment  for  rape,  the  judgment  will  be  arrested. 

Criminal  law.  Before  Judge  Habrtb,  Dooly  Superior 
Court    September  Term,  1877. 

Reported  in  the  opinion. 

S.  Hall ;  H.  Mobgan,  for  plaintiff  in  error. 

Thomas  Eason,  solicitor  general,  by  Z.  D.  Harrison,  for 
e  state. 

Jackson,  Judge. 

The  defendant  was  indicted  for  rape.  At  the  close  of  the 
ordinary  indictment  for  that  crime,  the  allegation  was  madQ 
that  the  defendant  was  an  unmarried  man,  and  the  woman 
wronged  was  an  unmarried  woman.  On  the  trial  the  defend- 
ant was  found  guilty  of  fornication.  Whereupon  a  motion 
was  made  to  arrest  the  judgment,  the  motion  was  overruled 
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by  the  superior  court,  and  the  assignment  of  error  here  is, 
that  the  court  erred  in  not  arresting  the  judgment.  So  that 
the  single  question  made  is,  can  a  verdict  for  fornication  be 
supported  by  an  indictment  for  rape  ?  or,  in  other  words,  is 
fornication  a  lower  grade  of  the  crime  of  rape,  and  included 
therein  ? 

Bape  is  the  carnal  knowledge  of  a  female,  forcibly  and 
against  hei*  wiU.  Force,  not  consent,  either  purely  volun- 
tary or  yielded  to  seduction,  is  the  element  that  necessarily 
enters  into  the  crime  of  rape.  Its  very  backbone  is  force — 
it  is  broken  and  there  is  no  rape,  and  can  be  none,  if  the  wo- 
man is  willing.  Hence  a  verdict  of  an  assault,  or  assault  and 
battery,  or  assault  with  intent  to  commit  a  rape,  may  be 
founded  upon  an  indictment  for  rape,  because  force  is  in 
these  offenses,  and  also  in  rape,  and  there  always  is  an  assault 
and,  in  many  cases,  a  battery,  in  every  rape.  14  Oa,^ 
65,  225.  But,  under  a  fair  construction  of  our  Code, 
there  is  no  fornication  unless  the  man  and  woman  botli  con- 
sent. The  woman  must  consent  as  well  as  the  man ;  there- 
fore, fornication  cannot  be  forcible  and  against  the  woman's 
will.  The  Code  provides  that  "  any  man  and  woman  who 
shall  commit  adultery,  or  fornication,  or  adultery  and  forni- 
cation, shall  be  severally  indicted,"  etc.  While  indicted  sep- 
arately, it  seems  clear  that  both  must  commit  the  offense; 
the  woman  as  well  as  the  man  must  do  the- deed,  commit  the 
crime;  but  intention — will — is  a  necessary  ingredient  in 
every  crime,  and  if  the  woman  be  forced,  and  the  man  has 
carnal  knowledge  of  her  against  her  will,  she  has  committed 
no  offense,  and  as  both  must  concur  to  commit  fornication, 
there  can  be  no  fornication  under  the  Code  of  Georgia  in- 
cluded in  rape.  See  Code,  §§4534,  4349.  And  so  this  court 
held  in  treating  of  incestuous  fornication  in  44  Oa,j  214, 
ruling  that  incestuous  adultery  or  fornication,  from  the  terms 
of  the  section  which  defined  it,  was  not  a  joint  offense,  and 
then  adding  that  "  the  very  next  section,  §4460  (now  4534), 
punishing  fornication  and  adultery,  does  make  a  joint  offense^ 
and  uses  very  different  language." 
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Nor  does  the  Wood  case  control  tliis  case.  Seduction 
necessarily  embraces  fornication  or  adultery.  The  consent 
of  the  woman  is  obtained,  and  she  yields,  freely  and  volun- 
tarily, to  the  entreaties  and  persuasions  of  the  man.  She 
commits  fornication  or  adultery,  as  the  case  may  be,  just  as 
fully  as  the  man  does,  although  she  does  so  under  false 
promises  on  his  part  She  consents,  but  in  rape  there  is  no 
consent  by  the  woman  at  all.  See  Code,  §4371.  Therefore, 
when  this  court  held  that  under  an  indictment  for  seduc- 
tion, a  verdict  for  fornication  could  be  upheld,  it  did  not 
touch  the  question  made  here.  Wood  vs.  The  State^  48 
Oa.,  192. 

But  independently  of  this  view,  which  should  conclude 
the  case  without  more,  the  very  fact  that  it  was  necessary 
to  add  to  the  usual  charge  of  rape  the  allegation  that  both 
the  man  and  woman  were  not  married,  but  single,  shows 
that  on  an  indictment  for  rape,  pure  and  simple,  without 
words  which  are  mere  surplusage,  the  defendant  could  not 
have  been  convicted  of  fornication ;  for,  without  those  words, 
if  the  woman  consented,  and  there  was  voluntary  cohabita- 
tion, it  might  have  been  adultery,  and  not  fornication.  So 
that  fornication  is  not  necessarily  in  rape,  and  a  lower  grade 
of  rape,  even  if  the  objection  that  rape  is  only  where  force  is 
used  and  the  will  of  the  woman  overpowered,  could  be  over- 
come. For  these  reasons,  it  is  clear  that  the  court  below 
erred,  and  that  the  judgment  must  be  arrested. 

Judgment  reversed. 


Bostwick  va.  Duncan,  Johnston  &  Company. 

That  defendant  signed  a  written  agreement  without  reading  it,  and  it 
did  not  contain  the  contract  as  in  fact  made,  is  no  ground  for  the 
introduction  of  parol  evidence  to  vary  its  terms,  etc.  It  is  not  the 
duty  of  courts  to  relieve  parties  from  the  results  of  their  gross  neg- 
ligence. 

Contracts.    Pleadings.    Negligence.    Before  Judge  Hall. 
Spalding  Superior  Court.    August  Term,  1877. 
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Keported  in  the  decision. 
Speeb  &  Stbwabt,  for  plaintiff  in  error. 
Hunt  &  Johnson,  for  defendants. 
Warnee,  Chief  Justice. 

The  plaintiffs  sned  the  defendant  in  the  county  court  of 
Spalding  county,  on  the  following  written  contract :  ''GriflBn, 
May  4,  1875.  On  the  first  day  of  November  next  after 
date,  I  promise  to  pay  to  the  order  of  Duncan,  Johnston  & 
Co.,  one  hundred  and  twenty-six  dollars,  or  the  full  amount 
of  nine  hundred  and  twenty-five  pounds  of  middling  cotton, 
well  ginned  and  packed  in  bales,  delivered  at  the  nearest 
railroad  depot,  free  of  all  expense,  in  payment  for  one  and 
eight-tenths  ton  of  blood-guano  received  by  me,  without 
warranty  of  vendor,  and  with  all  faults,  at  purchaser's  risk. 
The  inspector  appointed  by  law,  whose  brand  is  upon  said 
fertilizer,  is  hereby  constituted  and  recognized  as  the  agent 
of  the  subscriber,  who  agrees  to  be  bound  by  his  inspection 
as  made.  If  payment  is  tendered  in  cash  on  or  before  the 
fifteenth  day  of  October  next  after  date,  said  payment  will 
be  accepted  on  a  basis  of  seventy  dollars  per  ton  of  two 
thousand  pounds.  Failing  to  meet  this  note  or  obligation 
at  maturity,  1  hereby  promise  and  agree  to  pay  interest  at 
the  rate  of  twelve  per  cent,  per  annum.  I  waive  all  right 
of  exemption  or  homestead  on  real  or  personal  property  un- 
der any  law,  and  agree  to  pay  all  costs  and  attorney's  fees  if 
any  are  incurred  in  the  collecting  of  this  note  or  obligation. 
Value  received.  Signed,  0.  B.  Bostwick.  In  presence  of  BL. 
J.  Simonton." 

On  the  trial  of  the  case  in  the  county  court,  a  judgment 
was  rendered  for  the  plaintiffs.  The  defendant  entered  an 
appeal  to  the  superior  court  and  filed  the  following  pleas : 

"  And  now  comes  defendant  by  his  attorneys,  Speer  & 
Stewart,  and  defends  the  wrongs  and  injuries  when,  etc. 
and  for  plea,  and  answer  says,  that  he  is  not  indebted  in 
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manner  and  form  as  plaintiff  has  set  forth,  and  of  this  he 
pnts  himself  npon  the  country. 

"  And  for  further  plea  defendant  says,  that  the  contract 
sned  npon  was  for  what  purported  to  be  blood-guano  which 
was  sold,  and  represented  to  be  a  first-class  fertilizer,  well 
suited  for  the  growth  of  com  and  cotton  and  other  crops. 
And  defendant  says  that  said  fertilizer  was  wholly  useless, 
and  not  suited  for  the  growth  of  com  and  cotton  as  repre- 
sented. And  wherefore  defendant  says  that  the  consider- 
ation of  the  bond  sued  upon  has  wholly  failed,  and  that  he 
is  not  due  plaintiff  anything. 

"  And  for  further  plea  defendant  says,  that  plaintiff  ought 
not  to  have  and  maintain  said  action,  for  that  the  same  was 
given  for  guano,  and  which  guano  plaintiffs,  through  their 
agent,  W.  T.  Cole,  sold  and  represented  as  the  best  guano 
in  the  world.  And  defendant  further  says  that  plaintiffsj 
by  W.  T.  Cole,  obtained  said  note  by  fraudulent  representa- 
tions, saying  the  same  was  an  ordinary  guano  note.  That 
relying  upon  said  agent  he  did  not  read  the  same  or  have 
the  same  read,  said  agent  saying  *  sign  note — that  is  all  right,' 
and  defendant  signed  the  same,  not  knowing  that  plaintiff 
did  not  .  .  .  the  same,  and  shortly  before  signing,  said  agent 
saying  if  the  guano  was  not  good,  not  to  pay  for  the  same. 

"  And  for  further  plea  defendant  says,  that  plaintiff  ought 
not  to  have  his  said  action,  because  he  says  the  consideration 
of  said  note  was  a  blood-guano  in  said  contract  of  the  qual- 
ity, and  thus  defendant  says  the  consideration  has  failed,  for 
said  guano  was  wholly  worthless  and  of  no  agricultural  or 
commercial  value  to  this  defendant.  Defendant  says  at  the 
time  he  purchased  said  guano,  W.  T.  Cole,  agent  of  said 
plaintiffs,  represented  and  warranted  said  guano  to  be  the 
best  guano  ever  made,  and  also  said  defendant  need  not  pay 
for  the  same  unless  it  was  a  good  article,  and  then  and  there 
agreed  if  defendant  would  buy  said  guano  that  he  would 
take  an  ordinary  guano  note  for  said  guano,  due  in  the  fall. 
Defendant  avers  that,  relying  upon  the  representations 
of  said  agent,  he  purchased  said  guano  of  said  agent  of 
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plaintiflfs,  and  some  time  thereafter,  to-wit :  at  the  date  of 
said  note,  said  agent  sent  to  defendant  the  note  sued  on  and 
represented  that  he  desired  to  close  up  the  contract  as  to 
the  purchase  of  said  guano,  as  made- with  said  defendant, 
relying  upon  the  contract  made  at  the  time  of  said  purchase, 
with  said  agent,  and  believing  that  the  said  guano  note,  so 
presented  to  be  signed,  contained  only  the  terms  of  ordi- 
nary guano  notes,  and  in  which  ordinary  notes  only  the 
cotton  option  delivery  and  the  waiver  of  homestead  were 
contained,  said  defendant,  without  reading  said  note  sued 
on,  but  relying  on  the  contract  and  agreement  in  said  note 
contained  as  being  the  same  existing  in  parol,  made  and 
signed  said  note. 

"And  this  defendant  says,  that  he  never  knew  of  the  con- 
ditions in  said  note  sued  on  as  to  no  warranty  of  said  guano 
at  the  time  he  signed  the  same,  or  he  would  have  refused  so 
to  have  done,  but  he  supposed  he  was  signing  only  an  ordi- 
nary guano  note,  and  not  such  a  one  as  sued  on.  And  de- 
fendant avers  that  by  the  fraudulent  conduct  and  representa- 
tion of  plaintiffs'  agent  (as  hereinbefore  alleged),  the  whole 
contract  was  changed,  and  in  said  contract  signed,  conditions 
and  terms  were  falsely  and  fraudulently  imposed  on  defend- 
ant, to-wit :  as  to  the  clause  as  to  buying  said  guano  '  with- 
out warranty  of  vendor,  and  with  all  faults,  and  at  purchas- 
er's risk,'  to  which  he  never  assented.  '  The  inspector  ap- 
pointed by  law,  whose  brand  is  upon  said  fertilizer,  is  hereby 
constituted  and  recognized  as  the  agent  of  the  subscriber 
who  agrees  to  be  bound  by  his  inspection  as  made.'  Also, 
the  provision  in  said  contract  to  pay  all  costs  and  attorney's 
fees.  And  defendant  says  that  for  the  causes  set  forth,  said 
contract  is  not  binding  on  the  defendant,  and  he  prays  that 
said  contract  sued  on  may  be  reformed  so  as  to  set  forth  the 
true  contract  with  said  agent  and  this  defendant,  and  that 
he  may  be  allowed  to  plead  failure  of  consideration  to  said 
contract." 

To  these  pleas  of  the  defendant  the  plaintiffs  demurred  as 
being  insufficient  in  law,  and  moved  the  court  to  strike  the 
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same,  which  motion  waB  suBtaiiied,  and  the  defendant  ex- 
cepted. 

The  question  presented  for  our  consideration  and  judg. 
ment  is,  whether  the  defendant's  plea  makes  out  such  a  case, 
assuming  the  allegations  contained  therein  to  be  true,  as  will 
authorize  the  admission  of  parol  evidence  to  vary  or  contra- 
dict the  terms  of  the  written  contract  sued  on.  The  defend- 
ant alleges  in  his  plea,  that  he  made  a  different  parol  con- 
tract with  Cole,  the  plaintiffs'  agent,  in  regard  to  the  guano 
from  the  one  contained  in  the  written  contract ;  that  some- 
time thereafter,  at  the  date  of  said  note,  said  agent  sent  to 
demand  the  note  sued  on,  and  defendant,  relying  on  said 
contract  made  with  the  agent.  Cole,  at  the  time  of  purchas- 
ing the  guano,  signed  the  note  presented  to  him  without 
reading  it,  believing  it  to  be  only  an  ordinary  guano  note, 
with  the  cotton  option  delivery  and  waiver  of  homestead,  etc. 
The  note  sued  on  and  sigited  by  the  defendant  was  not 
presented  to  him  by  Cole,  the  plaintiffs'  agent,  with  whom 
the  parol  contract  is  alleged  to  hav^  been  made,  but  was 
presented  to  him  by  another  person  for  his  signature  (who 
that  person  was  the  plea  does  not  allege)  ;  and  if  the  defend- 
ant chose  to  believe  that  person,  whoever  he  was,  as  to  what 
the  note  contained,  without  reading  it,  he  has  no  one  to  blame 
but  himself,  if,  in  fact,  that  person  did  make  any  represen- 
tations as  to  the  contents  of  the  note  at  the  time  he  pre- 
sented it  to  the  defendant  for  his  signature.  It  is  not  the 
duty  or  business  of  the  courts  to  relieve  parties  from  their 
gross  negligence  in  making  their  contracts.  Besides,  in 
these  days  of  hard  swearing,  when  every  man  is  a  competent 
witness  to  swear  for  himself  in  his  own  case,  the  rule  that 
parol  evidence  is  not  admissible  to  vary  or  contradict  writ- 
ten contracts,  should  not  be  relaxed.  There  was  no  error 
in  sustaining  the  motion  to  strike  the  defendant's  plea,  as 
set  forth  in  the  record. 

Let  the  judgment  of  the  court  below  be  afltened. 
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eo    388  NbAL   vs.   MuBPHBY   &   CoMPANT. 

105    876 

60    888 

114  657  The  vendor  of  land  having  given  bond  for  titles,  received  a  part  of  the 

purchase  money,  and  taken  a  negotiable  note  for  the  balance,  and 
having  transferred  the  note  (as  may  be  presumed  for  value,  and  with- 
out indorsement  or  guaranty,)  and  the  holder  of  the  note  having 
obtained  judgment  thereon,  and  caused  the  same  to  be  levied  upon 
the  land,  and  a  claim  having  been  interposed  by  a  third  person,  who 
purchased  from  the  defendant,  whether  the  land  is  subject  or  not 
without  a  deed  having  been  made  by  the  first  vendor  and  delivered, 
or  filed  and  recorded  under  section  8654  of  the  Code,  depends  upon 
whether  or  not  the  defendant's  title  passed  to  the  claimant  before 
the  judgment  was  rendered.  When  the  note  was  transferred  (if 
without  indorsement  or  guaranty),  the  defendant's  equity  in  the 
land  became  complete  as  against  his  vendor,  and  if  the  plaintiff  in 
the  judgment  is  satisfied  to  treat  the  debt  as  upon  the  footing  of  any 
other  debt  against  the  defendant,  with  no  preference  or  priority  other 
than  that  which  belongs  to  an  ordinary  judgment  lien,  he  is  at  liberty 
to  do  so.  Whether  he  could  claim  a  better  standing  for  his  judgment, 
by  having  a  deed  from  the  vendor,  or  his  representative,  filed  and 
recorded,  is  not  now  in  question. 

Judgments.  Levy  and  sale.  Lien.  Bond  for  titles. 
Vendor  and  purchaser.  Before  Judge  Hall.  Pike  Supe- 
rior Court.    April  Adjourned  Term,  1877. 

An  execution  in  favor  of  Neal  against  one  Parker  was 
levied  upon  certain  land  as  the  property  of  the  defendant, 
to  which  a  claim  was  interposed  by  Murphey  &  Co.  Upon 
the  trial  of  the  issue  thus  formed,  the  state  of  facts  appeared 
which  is  set  forth  in  the  head-note.  Whereupon  claimants 
moved  that  the  levy  be  dismissed  because  the  debt  on  which 
the^.  fa.  was  founded  was  for  the  purchase  money  of  the 
land  levied  on,  and  the  vendor  had  filed  no  deed  as  required 
by  the  statute.    It  was  so  ordered  and  plaintiflE  excepted. 

John  J.  Redding  ;  J.  A.  Hunt,  for  plaintiflE  in  error. 

B.  M.  TuBNEB ;  A.  D.  Murphey  ;  J.  S.  Boynton,  for  de- 
fendants. 
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Blxoklsy,  Jndge. 

For  aught  that  appears,  the  plaintiff  in  the  judgment  was 
satisfied  to  treat  the  debt  as  upon  the  footing  of  any  other 
debt  against  the  defendant,  with  no  preference  or  priority 
other  than  that  which  belongs  to  an  ordinary  judgment  lien. 
Surely  he  is  at  liberty  to  occupy  this  low  position. 
Whether  he  could  obtain  a  better  standing  for  his  judgment 
by  having  a  deed  from  the  vendor,  or  his  representative, 
filed  and  recorded,  is  not  now  in  question.  If  the  note  was 
transferred  without  indorsement  or  guaranty,  the  defend- 
ant's equity  in  the  land  became  complete  as  against  his 
vendor.  19  Ga.,  470 ;  32  /*.,  417.  The  result  would  be 
that  the  land  would  be  subject  to  levy  and  sale,  at  the  in- 
stance of  any  creditor  other  than  the  vendor,  without  any 
conveyance.  3  KMn/y  6.  Whether  the  lien  of  the  judg- 
ment overrides  the  claimants'  title  derived  from  the  defend- 
ant vafi.fa.^  depends  upon  their  respective  dates. 

Cited  for  plaintiff  in  error:  Code,  §3586;  10  Ga.,  117; 
25  /ft.,  42 ;  38  /&.,  191 ;  Code,  §3664;  32  Ga.,  417,  671 ; 
19 /ft.,  457;  Code,  §3092. 

Cited  for  defendant  in  error:  Code,  §3654 ;  22  Ga.y  116  ; 
40  /ft.,  259 ;  47  /ft.,  215 ;  48  /ft.,  394 ;  63  /ft.,  621. 

Judgment  reversed. 


1.  Qenerally  a  mandMJMU  abaolvie  will  not  be  granted  by  this  court  to 
compel  the  judge  of  the  superior  court  to  certify  a  bill  of  excep- 
tions, but  the  application  must  be  for  a  mandamus  nid,  under  section 
4258  of  the  Code;  and  the  exception  made  in  45  Oa  ,  618,  will  not  be 
extended  beyond  -what  the  letter  of  that  case  covers. 

%.  When  it  appears  from  the  bill  of  exceptions  sought  to  be  certified, 
that  there  was  no  error  in  the  ruling  to  be  corrected  if  brought  to 
this  court,  as  the  grant  of  the  writ  of  mandamuB  is  always  in  the  dis- 
cretion of  the  court,  and  as  the  bill  of  exceptions,  if  certified,  would 
do  the  plaintiff  in  error  no  practical  service,  even  if  the  application 
had  been  regular,  it  would  have  been  denied. 
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Mandamns,  Practice  in  the  Supreme  Court.  January 
Term,  1878. 

Eeported  in  the  opinion. 

Emmett  Womaok,  for  petitioner. 

No  appearance  contra. 

Jaoesok,  Judge. 

1.  This  application  is  for  a  mamda/mvs  absolute  against 
Judge  Hall  to  certify  a  bill  of  exceptions.  It  should  have 
been  an  application  for  a  mandamics  nisi.    Code,  §4258. 

In  one  case  in  45  Ga.^  618 — Douglverty  m.  Harvey — the 
ma/nd(vmu8  nisi  was  dispensed  with;  but  that  was  where 
but  one  single  question  was  made,  and  the  judge  was  per- 
fectly willing  to  sign  the  bill  of  exceptions,  if  his  doubt  on 
a  single  question  of  law  in  respect  to  the  sole  question 
whether  a  bill  of  exceptions  to  the  judgment  dissolving  an 
injunction  could  be  presented  later  than  fifteen  days  after 
the  day  of  the  judgment,  were  removed. 

The  Code  is  explicit,  and  we  are  not  inclined  to  extend  the 
principle  ruled  as  an  exception  in  that  case  to  any  not  fully 
covered  by  it.  In  this  case  there  is  no  evidence  on  the  papers 
of  notice  or  by  affidavit  of  notice  to  Judge  Hall,  or  to  the  so- 
licitor general,  and  it  is  a  case  where  the  party  was  indicted 
and  sentenced,  and  seeks  to  be  relieved  of  it  by  habeas  cor- 
pu8.  We  hold  that  the  mandxmiue  nisi  should  be  applied 
for ;  and  regular  notices  to  the  judge  and  the  state's  coun- 
sel ought  to  appear.  Nobody  was  present  to  represent 
either. 

2.  But  in  looking  into  the  case  made  by  the  bill  of  ex- 
ceptions, we  do  not  see  that  it  could  benefit  the  defendant 
if  brought  before  us. 

He  was  tried  in  the  county  court  and  sentenced ;  he  car- 
ried the  judgment  to  the  superior  court,  where  it  was  af- 
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firmed ;  he  brought  it  here,  the  writ  of  error  was  dismissed 
and  judgment  affirmed ;  the  county  court  was  abolished, 
but  its  business  turned  over  to  the  superior  court  by  the 
act  of  1877,  p.  64 ;  that  court  ordered  the  sentence  executed 
by  an  order  entered  on  its  minutes,  signed  by  the  solicitor 
general,  but  by  order  of  the  court,  and  the  minutes  regularly 
signed  by  the  judge. 

Under  these  facts,  it  is  an  attempt  to  review  a  second 
time  a  judgment  of  the  county  court,  of  the  superior  court, 
and  of  this  court.  It  cannot  be  done.  There  must  be  an 
end  of  litigation,  and  the  sentence  of  a  court  of  competent 
jurisdiction  must  be  enforced. 

The  case  is  covered  by  the  case  of  Harris  vs.  The  State. 
2  KeUy,  290,  293,  294. 

The  ordinary  undertook  to  turn  out  the  defendant  by 
writ  of  habeas  corpicsj  the  superior  court  reversed  the  ordi- 
nary on  certiorari^  and  this  is  the  judgment  sought  to  be  cor- 
rected. The  ordinary  had  no  right  to  interfere  with  the 
sentence  of  the  superior  court.  Code,  §4023.  The  process 
was  lawful,  and  it  would  be  dangerous  to  let  such  a  court,  or 
any  court,  interfere  with  the  sentence  of  any  other  court 
superior  to  itself. 

This  court  is  constitutionally  empowered  to  correct  the 
errors,  if  any,  of  the  superior  courts ;  the  ordinary  has  no 
such  authority  by  liabeas  corpus  or  otherwise. 

Mam,d^»mus  denied. 


DsGrvE  vs.  Healey  &  Berry. 

1.  Where  two  judgment  creditors  entered  into  an  agreement  for  the 
division  between  them  of  a  fund  arising  out  of  a  sheriff's  sale  of 
property  of  the  common  debtor,  it  not  being  sufficient  to  satisfy 
both,  the  fact  that  one  acted  on  the  belief  that  the  other  had  a  valid 
mechanic's  lien  on  the  property,  which  proved  not  to  be  the  case,  is 
no  such  mistake  of  law  as  will  cause  the  agreement  to  be  set  aside. 

2.  Where,  in  1869,  the  attorney  of  one  of  the  contracting  parties,  rep- 
resented to  the  other,  that  third  persons  claiming  a  lien  on  the  pro- 
perty forming  the  subject  of  the  contract,  were  seeking  to  enforce 
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it  in  an  erroneous  and  invalid  nuinner,  which  was  a  mistake  of  fact, 
and  no  diligence  appears  to  have  been  exerted  to  verify  this 
statement,  so  easy  of  verification,  a  bill  filed  in  1877  to  set  aside  the 
contract  on  the  ground  of  such  mistake,  was  properly  dismissed  on 
demurrer. 

Equity.  Contracts.  Before  Judge  Hillyeb.  Fulton 
Superior  Court.     October  Term,  1877. 

DeGive  filed  his  bill  against  Healey  &  Berry,  alleging,  in 
brief,  as  follows : 

In  July,  1866,  complainant  sold  to  the  ^'  Masonic  Hall 
Company  "  a  lot  in  the  city  of  Atlanta,  and  took  a  mort- 
gage for  the  purchase  money,  which  was  duly  recorded.  On 
July  31st,  1867,  Meador  &  Tumlin  filed  a  claim  of  me- 
chanic's lien  on  the  lot  as  the  property  of  the  company,  in 
September  commenced  suit,  and  in  April,  1868,  obtained  a 
common  law  and  mechanics'  lien  judgment  for  $2,590.40, 
with  interest.  In  November,  1867,  defendants  commenced 
their  action  in  the  usual  form  to  foreclose  a  mechanic's  lien 
against  the  company,  and  recovered  judgment  in  October, 
1868.  Execution  issued  and  was  levied  on  the  lot ;  com- 
plainant claimed  it ;  thus  arose  a  contest  of  liens  between 
complainant  and  defendants.  Complainant  believed  that 
Meador  &  Tumlin  had  no  valid  and  legal  lien  which  they 
could  enforce  against  the  property  or  the  proceeds,  which 
opinion  was  produced  by  the  statements  of  John  L.  Hopkins, 
Esq.,  attorney  of  defendants,  that  Meador  &  Tumlin  were 
seeking  to  foreclose  their  lien  in  a  summary  manner,  by  af- 
fidavit, instead  of  properly  by  suit ;  that  this  was  not  legal, 
and  the  lien  therefore  not  of  binding  force.  Acting  on  this 
opinion  and  these  statements,  and  also  on  the  belief  that  the 
defendants  had  a  good  and  valid  lien,  complainant  entered 
into  two  agreements,  the  one  to  complete  the  other,  and 
both  for  the  purpose  of  allowing  the  property  to  be  sold, 
and  the  parties  to  amicably  divide  the  proceeds.  The  agree- 
ments were  as  follows : 

(1.) 

"  In  the  matter  of  the  controversy  in  reference  to  our 
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claims  against  the  Masonic  Hall  Company,  we  agree  as  fol- 
lows: 

1.  Laurent  DeGive  withdraws  his  claim  and  oflFers  no 
further  obstruction  to  the  sale  of  the  property. 

2.  The  proceeds  of  the  sale  are  to  be  divided  pro  rata  be- 
tween us ;  that  is,  we  agree  to  take  each,  as  between  us,  the 
same  per  centum  on  our  debts.  The  value  of  DeGive's 
claim  is  to  be  ascertained  in  greenbacks  on  the  day  of  sale. 
This  Angust  31, 1869. 

Jno.  L.  Hopkins, 
Attorney  for  Healey  &  Berry  &  Co. 
D.  F.  Hammond, 
Attorney  for  DeGive." 

(2.) 
(After  a  statement  of  account  showing  the  respective 

shares,  after  payment  of  costs,  to  be  $14,269.71,  and  $5,- 

705.81.) 

"  Whereas  by  the  above  account,  made  the  5th  day  of  Oc- 
tober, 1869,  the  sum  of  five  thousand  seven  hundred  and 
five  dollars  and  eighty-one  cents  is  the  share  of  Healey  & 
Berry  at  pro  rata  in  the  net  proceeds  of  the  sale  of  Masonic 
Hall  property,  said  net  proceeds  amounting  to  $19,975.52. 

"  It  is  agreed  between  said  Healey  &  Berry  of  the  first  part, 
and  Laurent  DeGive  as  principal,  and  Peter  Huge  as  his  se- 
curity, of  the  second  part,  that  said  L.  DeGive  will  pay  to 
said  Healey  &  Berry  on  or  before  the  5th  day  of  April,  1870, 
one-half  of  said  sum  of  $5,705.81  in  United  States  currency, 

with  the  interest  at per  cent.,  on  or  before  the  5th  day 

of  April,  1871,  the  second  half  of  said  sum  of  $5,705.81,  in 
United  States  currency,  with  the  interest  at  — •  per  cent., 
the  whole  being  subject  to  the  following  restriction :  that 
all  mechanics'  or  other  claims  against  the  Masonic  H^U  prop- 
erty for  liens  or  debts  existing  against  the  Masonic  Hall 
Company  before  the  5th  day  of  October,  1869,  and  espe- 
cially the  claim  of  Meador  &  Tumlin,  if  found  to  be  a  valid 
lien  by  the  courts,  will  be  deducted  from  the  said  net  pro- 
ceeds of  sale  of  $19,975.52,  and  ^that  what  will  have  to  be 
paid  will  be  supported  at  pro  rata  by  said  parties,  and  that 
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said  DeGive  will  retain  out  of  the  last  payment  to  be  made 
to  Healy  &  Berry  a  sum  equal  to  their  pro  rata  of  said 
claims,  until  they  are  decided  by  the  courts ;  moreover,  the 
lawyer  of  said  Healey  &  Berry  will  defend  to  such  claims 
with  the  lawyer  of  the  said  DeGive  at  their  own  costs,  each 
party  paying  his  own  attorney.  It  is  further  agreed  that 
said  DeGive  will  deliver  as  collateral  security  to  said  Healey 
&  Berry,  two  notes  signed  by  Peter  Huge,  of  Atlanta,  of 
$2,000.00  eacli,  guaranteed  by  mortgage  on  what  is  known 
as  Peter  Huge's  block,  on  Whitehall  street,  Atlanta,  Ga., 
one  due  the  11th  of  March,  1870,  and  the  other  the  11th 
of  March,  1871 — said  notes,  when  paid,  to  be  credited 
to  said  L.  DeGive  on  what  may  be  due  by  him  to  said 
Healey  &  Berry  on  account  of  this  contract. 

Signed,  sealed  and  delivered  this  day  of  October,  1869, 
in  duplicate,  in  the  city  of  Atlanta. 

Healey  &  Berry.        [Seal.] 
Laurent  DeGive,  [Seal.] 

P.  Huge.  [Seal.]" 

Both  the  opinion  of  the  law  and  the  representation  of 
facts  on  which  the  agreements  were  made  were  mistakes ; 
further,  defendants  were  not  mechanics,  and  Iheir  lien  as 
such  was  not  good,  and  therefore  the  agreements  were  based 
on  a  mistake  of  law  as  to  it.  Defendants  have  sued  for  a 
balance  claimed  to  be  due  under  this  contract.  The  prayer 
of  the  bill  is  as  follows  :  (1.)  For  injunction  to  restrain  de- 
fendants' suit.  (2.)  For  cancellation  of  the  agreements.  (3.) 
For  the  recovery  of  what  complainant  has  paid  defendants 
in  excess  of  what  was  right  and  proper.  (4.)  For  general 
relief  and  subpoenas. 

On  demurrer  the  bill  was  dismissed,  and  complainant  ex- 
cepted. 

D.  F.  &  W.  R  Hammond,  for  plaintiflE  in  error. 

Collier  &  Collier  ;  Hopkins  &  Glenn,  for  defendants. 
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Warnee,  Chief  Justice. 

This  was  a  bill  filed  by  the  complaiuant  against  the  de- 
fendants to  set  aside  two  certain  agreements  made  between 
the  parties  as  therein  set  forth,  on  the  ground  that  one  of 
the  agreements  was  entered  into  under  a  mistake  of  law,  and 
that  the  other  was  entered  into  under  a  mistake  of  fact. 
The  defendants  demurred  generally  to  the  complainant's 
bill  for  want  of  equity.  The  court  sustained  the  demurrer 
and  dismissed  it,  whereupon  the  complainant  excepted. 

1.  The  alleged  mistake  of  law  as  to  the  mechanic's  lien  of 
Healey  &  Berry  on  the  Masonic  Hall  property,  was  no  mis- 
take at  all.  Loudon  et  al.y  vs.  Coleman  et  al.y  69th  Oa.y 
653. 

2.  The  alleged  mistake  of  fact  is  that  the  attorney  of  Hea- 
ley &  Berry,  at  the  time  of  making  the  alleged  agreements, 
represented  to  complainant  that  Meador  &  Tumlin  had  no 
lien  in  law  which  could  be  made  available  either  against  the 
Masonic  Hall  property,  or  against  the  fund  which  arose  from 
the  sale  thereof,  because  they  had  attempted  to  foreclose  it 
by  affidavit  and  summary  execution,  which  was  not  the 
legal  mode,  and  said  lien  was  of  no  force  ;  that  by  this  state- 
ment, complainant  was  induced  to  make  said  agreements 
which  he  otherwise  would  not  have  made.  The  complain- 
ant also  alleges  that  at  the  time  said  representations  were 
made  to  him,  the  lien  of  Meador  &  Tumlin  was  fully  estab- 
lished by  the  courts,  both  as  a  mechanic's  and  a  general 
judgment  lien,  not  by  affidavit  and  summary  execu- 
tion, but  by  regular  record  of  said  lien  and  suit,  as  re- 
quired by  law,  and  was  in  point  of  fact,  at  the  time,  prior 
in  dignity  both  as  a  mechanic's  lien,  and  as  a  general  judg- 
ment, to  the  lien  of  Healey  &  Berry.  The  alleged  mistake 
of  fact  occurred  in  1869.  The  complainant's  bill  to  obtain 
relief  against  it,  was  not  filed  until  December,  1877.  Be- 
sides, the  complainant  exercised  uo  diligence  on  his  part  to 
ascertain  whether  Meador  &  Tumlin's  lien  on  the  property 
was  a  legal  and  valid  lien ;  never  examined  the  records  of 
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the  county,  or  the  courts ;  never  consulted  his  own  attor- 
ney, for  it  appears  he  had  one,  but  relied  on  the  state- 
ment of  the  attorney  of  Healey  &  Berry  as  to  the  lien  of 
Meador  &  Tnmlin.  There  was  no  error  in  sustaining  the 
demurrer  to  the  complainant's  bill,  and  dismissing  the  same. 
Code,  §§3125,  3126.  Let  the  judgment  of  the  court  below 
be  afiSrmed. 


HEromosFELDEB  vs.  Slaob  &  Etheridge  et  al. 
Paschal  et  al.  vs.  Slade  &  Etheridge. 

1.  That  an  insolvent  firm  is  seeking  to  prefer  certain  creditors  by  mort- 
gage, constitutes  no  ground  for  equitable  relief. 

2.  Whether  or  not  one  partner,  without  the  knowledge  of  the  other, 
can  legally  execute  a  mortgage  on  partnership  property  to  secure  a 

'  firm  debt,  can  be  tested  as  weU  at  law  as  in  equity  by  the  unsecured 
creditors. 

Injunction  and  receiver.  Equity.  Debtor  and  creditor. 
Partnership.  Mortgage.  Before  Judge  Crawford.  Talbot 
Superior  Court.    March  Term,  1878. 

To  the  report  contained  in  the  decision,  it  is  only  necessary 
to  add  the  following :  Paschal  and  Heidingsfelder  divided 
the  firm  property,  giving  each  other  bills  of  sale  to  the  por- 
tion going  to  each ;  they  severally  applied  for  homesteads 
and  exemptions,  and  amended  their  answers  to  the  bill  of 
Slade  &  Etheridge  by  setting  out  these  facts,  and  asking 
time  for  the  ordinary  to  set  apart  their  property.  They 
also  moved  to  dismiss  the  bill  for  want  of  equity.  Both 
motions  were  refused.  Each  excepted  to  the  ruling  of  the 
court.     Their  cases  were  argued  together. 

Willis  &  Willis  ;  N.  J.  Hammond,  for  plaintiffs  in  error. 

Blandford  &  Garrard  ;  Peabodt  &  Brannon,  for  de- 
fendants. 
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"Warnee,  Chief  Justice. 

The  complainants  filed  their  bill  against  the  defendants, 
with  a  prayer  for  relief  and  the  appointment  of  a  receiver, 
on  the  allegations  contained  therein.  On  reading  and  con- 
sidering the  bill  at  chambers,  on  the  26th  of  February,  1878, 
the  chancellor  ordered  that  the  sheriflE  of  Talbot  county  be 
appointed  receiver,  as  prayed  for,  and  that  he  proceed  to 
sell  the  property  mentioned  as  levied  on  and  advertised,  as 
such  receiver,  and  that  he  hold  the  money  arising  from  said 
sale  subject  to  the  further  order  of  the  court,  and  that  defend- 
ants have  leave,  during  the  March  term,  1878,  of  Talbot  court, 
to  dissolve  this  order.  At  the  March  term  of  the  court,  the 
defendants  made  a  motion  to  dismiss  the  complainants'  bill 
for  want  of  equity,  which  motion  the  court  overruled,  and 
ordered  the  receiver  to  proceed  to  sell  the  property  and  to 
hold  the  proceeds  thereof,  reserving  to  defendants  the  same 
rights  to  a  homestead  exemption  (which  they  claimed)  in 
and  to  the  money  arising  from  said  sale  that  they  would 
have  had  to  the  goods  if  the  same  had  not  been  sold,  where- 
upon the  defendants  excepted. 

It  appear^  from  the  allegations  in  complainants'  bill,  that, 
in  February,  1878,  the  defendants.  Paschal  and  Heidingsfeld- 
er,  became  indebted  to  them  the  sum  of  $1,500.00,  for  which 
suit  was  pending  against  them  in  Talbot  superior  court ;  that 
they  were  also  indebted  to  Blanchard,  Williams  &  Co.  the  sum 
of  $3,000.00 ;  that,  in  1878,  Paschal  &  Heidingsf elder  became 
insolvent,  and  that  W.  O.  Paschal,  of  said  firm,  without  the 
knowledge  or  consent  of  his  other  partner,  made  and  executed 
a  mortgage  deed  in  the  name  of  said  firm  to  the  said  Blanch- 
ard, Williams  &  Co.,  of  a  sto'ck  of  goods  of  the  value  of  $2,- 
000.00,  to  secure  the  payment  of  their  debt,  with  the  intent  to 
give  them  a  preference  over  their  other  creditors,  which  in- 
tent was  well  known  to  Blanchard,  Williams  &  Co.,  who  have 
foreclosed  said  mortgage,  and  had  a  ^.  fa,  issued  theraon, 
which  has  been  levied  on  said  goods  by  the  sheriff  of  Talbot 
county,  and  advertised  for  sale  on  the  first  Tuesday  in  March, 
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1878 ;  and  that  said  Blanchard,  "Williams  &  Co,  will  secure 
the  proceeds  of  said  sale  to  the  exclusion  of  the  complain- 
ants and  the  other  creditors  of  said  firm  of  Paschal  &  Heid- 
ingsfelder,  unless  prevented  by  the  order  and  direction  of 
the  chancellor,  and  prayed  for  the  appointment  of  a  receiver 
to  take  possession  of  and  sell  said  goods,  and  suggested  that 
the  sheriflE  be  appointed  such  receiver,  which  was  done. 

1.  The  only  assumed  equity  in  the  complainants'  bill  for 
the  appointment  of  a  receiver,  that  we  can  discover,  is  that 
Paschal  &  Heidingsfelder  preferred  to  secure  Blanchard, 
Williams  &  Co.  by  mortgage  on  their  goods  over  their  other 
creditors,  and  that  the  mortgage  on  the  goods  was  executed 
by  one  of  the  partners,  without  the  knowledge  or  consent 
of  the  other.  They  had  the  legal  right  to  prefer  Blanch- 
ard, "Williams  &  Co.  over  their  other  creditors,  inasmucli 
as  there  is  no  pretense  that  the  giving  of  the  mortgage  lien 
on  the  goods  to  secure  their  debt  was  not  done  in  good  faith. 
Code,  §1953. 

2.  Whether  one  co-partner  can  legally  execute  a  mortgage 
on  personal  property  of  the  co-partnership  for  the  purpose 
of  securing  the  payment  of  a  co-partnership  debt,  it  is  not 
necessary  to  decide  in  this  case,  for  if  we  assume  that  it 
cannot  be  done,  the  complainants,  as  the  creditors  of  the 
mortgagor,  had  as  ample  and  complete  a  remedy  in  a  court  of 
law  to  contest  the  validity  of  the  mortgage  for  that  reason 
as  in  a  court  of  equity.  Code,  p979.  In  our  judgment, 
there  was  no  equity  alleged  in  the  complainants'  bill,  which 
would  authorize  the  appointment  of  a  receiver  to  take  pos- 
session of  and  sell  the  defendants'  goods,  as  therein  prayed 
for. 

Let  the  judgment  in  the  two  cases  which  were  argued  to- 
gether be  reversed. 


Knapp  v8.  Harris  et<d. 


^  [This  case  wu  argued  at  the  last  tenn  and  the  dedrion  reserved.] 

of^/  ^'  ^®  ^^®  *^^  ^^  ^^^  ^^  February,  1864,  was  construed  in  MiOedge  w. 

Bryan,  48  Georgia  Beports,  397,  the  judge,  at  chambers,  had  no  power, 
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by  virtue  of  that  act,  to  order  the  sale  of  property  belonging  to 

minors,  unless  it  was  held  for  them  in  trust,  or  was  within  equity 

jurisdiction  by  reason  of  some  pending  litigation  in  a  court  of 

equity. 
9.  Generally,  the  court  to  order  a  sale  of  land  by  an  administrator  to 

pay  a  debt  of  the  intestate,  or  a  debt  rightfully  contracted  by  the 

administrator,  is  the  court  of  ordinary. 
8.  Muniments  of  title  that  are  utterly  void  should  not  be  admitted  in 

evidence,  where  mere  color  of  title  would  be  no  aid. 
4.  The  right  to  dower  was  not  involved  in  the  present  case,  and  what 

was  said  on  that  subject  in  the  verdict  may  be  treated  as  surplusage. 

Equity.  Trusts.  Administrators  and  executors.  Evi- 
dences. Verdict.  New  trial.  Before  Judge  Tompkins. 
Cliatliam  Superior  Court.    May  Term,  1877. 

Mrs.  Emma  A.  Harris  and  her  four  children,  brought 
ejectment  against  Knapp  for  a  lot  of  land  in  the  city  of 
Savannah,  containing  a  count  for  mesne  profits. 

The  defendant  pleaded  the  general  issue,  and  the  four- 
year  statute  of  limitations  to  the  demand  for  mesne  profits. 

The  plaiutiflE  introduced  the  following  evidence,  viz : 

An  agreement  between  counsel  to  the  following  facts, 
made  to  be  used  as  evidence  in  the  cause  for  the  benefit  of 
both  parties,  viz : 

Dr.  Stephen  N.  Harris  died  in  September,  1854,  owning 
and  residing  on  the  lot  sued  for  in  this  action,  and  intestate. 
Mrs.  Harris  is  the  widow  of  the  said  Stephen  N.  Harris, 
and  the  other  four  plaintiffs  are  his  children.  Their  ages 
are  as  follows :  Mary  Louisa  Harris,  bom  May  6th,  1847; 
Emma  A.  Gallagher,  born  October  1st,  1848 ;  Stephen  R. 
Harris,  born  February  14th,  1850 ;  Evelyn  E.  Barnard,  born 
November  30th,  1852. 

Letters  of  administration  were  granted  to  Mrs.  Harris, 
the  widow,  upon  the  estate  of  the  said  Stephen  N.  Harris, 
by  the  ordinary  of  Chatham  county,  in  November,  1854. 
The  administratrix  was  married  to  Columbus  S.  Harris  on 
November  10th,  1858.  Letters  of  administration  de  bonis 
non  upon  the  estate  were  granted  by  the  same  ordinary  to 
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the  said  Columbus  S.  Harris  on  March  7th,  1859.  The  ad- 
ministrator de  bonis  non  was  a  resident  of  Liberty  county 
at  the  time  of  certain  proceedings  in  chancery  which  re- 
sulted in  a  sale  of  the  lot  sued  for  in  this  action.  Colum- 
bus S.  Harris  died  intestate  October  6th,  1874,  leaving  his 
widow  and  four  children,  of  whom  three  are  still  living. 
The  defendant  offered  the  following  evidence,  viz : 

1.  The  record  of  certain  chancery  proceedings  in  the 
superior  court  of  Chatham  county  at  its  January  term, 
1856,  consisting  of  a  bill  filed  by  the  above  named  children 
of  Dr.  Stephen  N.  Harris,  by  a  prochdn  amij  against 
Emma  A.  Harris,  the  then  administratrix  of  his  estate,  with 
her  answer,  and  a  decree  thereon  authorizing  her  to  raise 
a  certain  sum  of  money  upon  a  mortgage  of  the  lot  sued 
for  to  pay  oflE  an  unpaid  residue  of  the  original  purchase 
money  of  said  lot,  which  had  not  been  fully  paid  by  the 
said  Stephen  N.  Harris  at  the  time  of  his  death. 

2.  The  record  of  certain  chancery  proceedings  before  the 
judge  of  the  superior  court  of  Liberty  county  at  chambers, 
in  the  year  1860,  consisting  of  a  bill  filed  by  the  above 
named  Emma  A.  Harris  and  the  other  heirs-at-law  of  the 
said  Stephen  N.  Harris,  by  their  next  friend,  against  Colum- 
bus S.  Harris,  then  administrator  de  bonis  nofi  of  the  estate, 
with  his  answer,  and  the  decree  thereon  authorizing  either 
public  or  private  sale  of  the  said  lot  by  the  said  adminis- 
trator de  bonis  non^  for  the  purpose  of  raising  money  to  pay 
off  the  mortgage  made  under  the  aforesaid  decree  of  Chat- 
ham superior  court. 

Both  these  records  were  objected  to — ^the  latter  on  the 
ground  that  the  judge  of  the  superior  court  of  Liberty 
county  had  no  jurisdiction  at  chambers  to  grant  such  de- 
cree. The  objection  to  the  former  was  overruled,  and  the 
evidence  admitted.  The  objection  to  the  latter  was  sus- 
tained, and  the  evidence  rejected. 

It  is  not  necessary  to  set  out  any  part  of  either  of  these 
records — not  the  former,  because  its  only  object  was  to  show 
the  authority  for  the  mortgage,  the  payment  of  which  was 
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provided  for  by  the  second  decree — ^nor  the  latter,  because 
the  objection  to  it  did  not  involve  any  question  of  the  regu- 
larity of  the  proceedings,  but  only  the  authority  of  the 
judge  to  grant  such  a  decree  at  chambers. 

3.  The  mortgage  from  Emma  A.  Harris,  as  adminiBtra- 
trix,  to  John  Stoddard,  dated  February  8th,  1856,  which 
was  authorized  by  the  aforesaid  decree  of  Chatham  superior 
court,  with  a  transfer  indorsed  from  Stoddard  to  Emanuel 
Heidt,  dated  March  26th,  1860,  and  an  entry  of  satisfaction 
made  by  Heidt,  and  dated  May  12th,  1860. 

4.  A  conveyance  in  fee  of  the  property  in  dispute  from 
Columbus  S.  Harris,  as  administrator  de  bonis  noriy  to  the 
said  Emanuel  Heidt,  dated  May  1st,  1860,  reciting  that  it 
was  made  under  the  authority  of  the  aforesaid  decree  of 
the  judge  of  Liberty  superior  court,  at  chambers. 

5.  A  conveyance  in  fee  of  the  property  in  dispute  from  the 
said  Emanuel  Heidt  to  Noah  B.  Enapp,  the  defendant,  da- 
ted May  6,  1860. 

The  defendant  here  closed  his  case,  and  Mrs.  Harris  was 
sworn  in  rebuttal.  Upon  her  offering  to  make  certain  state- 
ments in  regard  to  the  chancery  proceedings  before  the 
judge  of  Liberty  superior  court,  objection  was  made  on  the 
ground  that  the  record  of  those  procedings  had  not  been 
admitted  in  evidence,  and  was  not  before  the  jury.  The 
objection  was  sustained ;  but  she  was  allowed  to  say  that  she 
did  not  know  of  the  appointment  of  Columbus  S.  Harris  to 
be  administrator  de  Bonis  non,  or  of  the  sale  by  him. 

It  was  admitted  by  the  defendant  that  the  mortgage  from 
Stephen  N.  Harris  to  Gbllie,  the  payment  of  which  was  pro- 
vided for  by  the  decree  of  Chatham  superior  court,  had  ac- 
cordingly been  paid,  and  that  a  demand  for  the  property 
had  been  made  upon  the  defendant  before  the  action  was 
commenced. 

The  court  instructed  the  jury,  among  other  things,  that 
if  they  should  find  Mrs.  Harris,  as  the  widow  of  Columbus 
8.  Harris,  entitled  to  dower  in  any  part  of  said  property, 
they  might  so  say  in  their  verdict,  and  also  express  the  ex- 
tent and  value  of  said  dower  interest. 
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The  jury  rendered  the  following  verdict,  viz  : 

"  We,  the  jury,  find  for  the  plaintiflEs,  viz :  Mary  Louisa 
Harris,  Emma  Adelaide  Gallagher,  (formerly  Harris,)  Ste- 
phen E.  Harris,  and  Evelyn  E.  Barnard,  (formerly  Harris,) 
each  one-fifth  of  the  undivided  land  known  as  number  ten, 
Jasper  Ward,  on  the  northeast  comer  of  Whitaker  and  Harris 
streets,  in  the  city  of  Savannah;  and  for  the  defendant, 
Noah  B.  Knapp,  one-fifth  of  the  same  property,  subject  to 
widow's  dower  for  Emma  Adelaide  Harris,  being  one-third 
of  one-fifth  life  interest. 

"  We  further  find  as  follows :  For  Emma  Adelaide  Harris, 
one  hundred  and  sixty-five  dollars  and  fifty-nine  cents ; 
for  Mary  Louisa  Harris,  eight  hundred  and  eighty -eight  dol- 
lars and  twenty-three  cents ;  for  Emma  Adelaide  Gallagher, 
(formerly  Harris,)  eight  liundred  and  eighty-eight  dollars 
and  twenty-three  cents ;  for  Stephen  R.  Harris,  eight  hun- 
dred and  eighty-eight  dollars  and  twenty-three  cents ;  for 
Evelyn  E.  Barnard,  (formerly  Harris,)  eight  hundred  and 
eighty-eight  dollars  and  twenty-three  cents ;  being  the  mesne 
profits  from  said  property." 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds,  to-wit : 

1.  Because  the  court  refused  to  admit  in  evidence,  when 
oflEered  by  the  defendant,  an  exemplification  of  the  record 
of  a  chancery  cause  before  the  judge  of  the  superior  court 
of  Liberty  county,  at  chambers,  between  the  plaintiffs,  as 
complainants,  and  Columbus  S.  Harris,  administrator  cU 
ionis  non  of  the  estate  of  Stephen  N.  Harris,  as  defendant, 
wherein  the  said  judge  granted  a  decree,  on  the  29th  day  of 
March,  A.D.  1860,  authorizing  the  said  admmistrator  de 
bonis  non  to  sell  the  lot  sued  for. 

2.  Because  the  court  instructed  the  jury  that  if  they 
should  find  Mrs.  Emma  A.  Harris,  as  the  widow  of  Colum- 
bus S.  Harris,  entitled  to  dower  in  any  j>art  of  said  lot,  they 
might  so  say  in  their  verdict. 

3.  Because  the  jury,  in  their  verdict,  found  the  said  Mrs. 
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HiuTis  entitled  to  dower  in  an  undivided  part  of  the  said 
lot  sued  for. 

4.  Because  the  jnry  found  for  the  said  Mrs.  Harris  in 
their  said  verdict,  a  sum  of  money  to  be  paid  to  her  by  the 
defendant  on  account  of  a  dower  interest  in  the  said  lot 
sued  for. 

5.  Because  the  verdict  of  the  jury  was  contrary  to  law. 
Mrs.  Harris  having  written  off  the  sum  of  one  hundred 

and  sixty-live  dollars  and  fifty-nine  cents  awarded  her  by 
the  said  verdict,  the  court  overruled  the  motion,  and  de- 
fendant excepted. 

Jackson,  Lawton  &  Basingeb,  for  plaintiff  in  error. 
Habtbtoge  &  Chisholm,  for  defendants. 
Bleckley,  Judge. 

1.  The  case  of  MUledge  v%.  Bryan^  48  Ga,^  397,  construes 
the  act  of  1854,  in  relation  to  sales  ordered  at  chambers. 
It  is  best  to  abide  by  that  construction.  The  subject  mat- 
ter of  the  act  is  dealt  with  by  the  Code  in  section  2327. 
There  was  no  trust  in  the  case  before  us,  and  the  property 
was  not  under  the  jurisdiction  of  chancery  by  reason  of  pend- 
ing litigation.  The  order  or  decree  of  sale  was  made  with- 
out authority,  and  was,  consequently,  void. 

2.  Equity  may,  in  some  cases,  interfere  with  the  admin- 
istration of  the  estates  of  deceased  persons,  or  direct  the 
management  and  disposition  of  property  belonging  to  min- 
ors ;  but,  generally,  executors,  administrators  and  guardians 
are  to  resort  to  the  court  of  ordinary  for  orders  of  sale,  and 
such  judgments  as  are  necessary  to  supplement  their  gen- 
eral powers.  If  lawful  debts  are  to  be  paid,  and  a  sale  of 
land  for  that  purpose  is  needed,  leave  to  sell  is  usually  to  be 
obtained  from  the  court  of  ordinary,  and  not  from  a  court 
of  equity.  This  i^  now,  and  has  long  been,  the  system  es- 
tablished in  this  state  by  statutory  provisions. 

3.  The  muniments  of  title  offered  in  evidence  and  re- 
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jected,  being,  as  a  consequence  of  the  foregoing  positions, 
utterly  void,  the  rejection  was  not  error.  As  mere  color  of 
title  thej  could  have  afEorded  no  aid,  the  requisites  of  pre- 
scription being  deficient  in  the  element  of  time.  See  Mar- 
via  V8.  Tuckevy  this  term. 

4.  It  was  irregular  for  the  jury  to  notice  the  right  of 
dower,  that  right  being  wholly  de  hors  the  case  on  trial. 
But  the  verdict,  as  a  whole,  is  not  vitiated  by  its  reference 
to  irrelevant  matter,  nor  by  any  misdirection  of  the  court 
touching  that  matter.  "What  is  said  of  dower,  in  the  ver- 
dict, is  mere  surplusage,  and  is  to  be  so  treated. 

Cited  in  the  argument :  Cobb's  Dig.,  270 ;  2  KeUy,  31 ; 
acts  1853-4,  pp.  59,  60 ;  49  Ga.,  397 ;  10  /J.,  429 ;  1  Story 
Eq.  §532-4 ;  Cobb's  Dig.,  228 ;  Code,  §4042 ;  3  Ga.,  108,  111 ; 
Sib.,  244;  22  lb.,  287;  ^  IB.,  152,  154;  acts  of  1851-2, 
p.  95;  Cobb's  Dig.,  313,  319,  323,  324,  328 ;  13  Ga.,  8  ;  47 
lb.,  195,  209,  et  seq;  8  Ga.,  244;  40  lb.,  370;  50  lb., 
235 ;  11  16.,  1 ;  8  16.,  236 ;  Code,  §1821 ;  Daniell's  Ch.  Pr., 
97,  98 ;  Code,  §4205,  4184 ; ,  42  Ga.,  238 ;  27  16.,  562 ;  S^n- 
ford  vs.  Sanford,  58  Ga.,  259;  10  16.,  224. 

Judgment  aflSrmed. 


Aybbidgb  v8.  The  Town  Commissionkbs  of  Social  Cibole. 

The  act  of  1869,  incorporating  the  town  of  Social  Circle,  and  empow- 
ering the  town  authorities  to  levy  a  tax  on  realty  alone,  is  not  modi- 
fled  by  the  general  act  of  1872,  to  prescribe  the  manner  of  incorpor- 
ating towns  and  villages  in  this  state,  in  so  far  as  to  enlarge  the  tax- 
ing power  conferred  by  the  charter  of  1869;  the  provision  in  respect 
to  the  enlargement  of  such  powers  in  towns  incorporated  before 
1872,  not  being  indicated  in  the  title  of  the  act  of  1872,  and  said  act 
to  that  extent  being  therefore  unconstitutional:  nor  is  the  defect  in 
the  act  of  1872,  healed  by  the  amendment  of  the  caption  thereof  by 
the  act  of  1874,  inasmuch  as  the  two  acts  construed  together  as  one, 
clearly  contain  two  subjects  matter,  leaving  the  act  still  repugnant 
to  the  constitutional  provision  on  that  subject. 

Municipal  corporations.  Laws.  Constitutional  law. 
Tax.  Before  Judge  Riob.  Walton  Superior  Court.  Au- 
gust Term,  1877. 
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Reported  in  the  opinion. 

J.  A.  BiLLUPS ;  A.  S.  Flobenoe,  for  plaintiff  in  error. 

Henry  D.  MoDaniel  ;  F.  Speabman,  for  defendants. 
Jackson,  Judge. 

The  town  authorities  of  Social  Circle  levied  a  tax  upon 
the  real  and  personal  estate  of  Ayeridge  within  the  town. 

Ayeridge  filed  an  aflSdavit  of  illegality  on  the  levy  of  the 
Jl.fa.;  it  was  overruled,  and  the  case  went  to  the  superior 
court  by  certiorari.  That  court  dismissed  the  certiorari^ 
and  the  case  was  brought  here  by  writ  of  error.  The  ques- 
tion is,  did  the  town  authorities  have  the  power  to  assess  the 
tax? 

By  the  charter  of  Social  Circle — acts  of  1869,  page  92, 
the  commissioners  may  levy  a  property  tax  on  real  estate 
alone — and,  by  that  charter,  they  are  not  empowered  to  tax 
any  other  property,  and  real  estate  only  to  the  extent  of  one- 
third  of  the  state  tax  on  that  property. 

In  1872,  an  act  was  passed  "  to  prescribe  the  manner  of  in- 
corporating towns  and  villages  in  this  state,"  which  enacts 
that  that  act  is  confined  to  towns  and  villages  hereafter 
established,  "  except  that  the  council  of  a  town  or  village 
heretofore  established,  may  exercise  all  the  powers  conferred 
by  this  act,  although  the  same  may  not  be  conferred  by  their 
charter,  and  as  far  as  this  act  confers  powers  on  a  town  or 
village  not  conferred  by  the  charter  of  such  town  or  village, 
the  same  shall  be  deemed  an  amendment  to  said  charter." 

It  is  contended  that  as  this  act  gives  power  to  tax  realty 
and  personalty  both,  and  as  the  commissioners  followed  this 
act,  the  tax  is  legal.  We  think  not.  The  title  of  the  act 
has  reference  only  to  the  "  manner  of  incorporating  towns 
and  villages."  In  such  an  act,  under  such  a  title,  no  legis- 
lator would  expect  to  find  an  amendment  to  all  charters  al- 
ready existing,  and  the  act  is  repugnant  to  the  constitution 
which  requires  the  title  to  indicate  the  outline  of  the  legis- 
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lation  enacted.  See  acts  of  1872,  p.  16  ;  constitution,  Code, 
§5056.  This  matter  is  diflEerent  from  what  the  title  ex- 
presses, and  in  so  far  as  it  amends  the  charter,  it  is  uncon- 
stitutional. 

But  it  is  said  that  the  act  of  1874  saves  it  from  being  re- 
pugnant to  the  constitution. 

That  act — see  acts  of  1874,  p.46 — is  entitled  "  an  act  to 
amend  the  caption  of  an  act  entitled  *  an  act  to  prescribe 
the  manner  of  incorporating  towns  and  villages  in  this  state, 
and  to  re-enact  said  act ; ' "  and  the  act  of  1874  goes  on  to 
amend  the  act  of  1872  by  adding  to  its  caption  these  words, 
"and  to  authorize  towns  and  villages  heretofore  incorpo- 
rated to  exercise  all  the  powers  conferred  by  this  act." 

Perhaps  this  amendment  does  make  the  title  express  the 
subjects  matter  of  the  act,  and  thus  frees  it  from  the  objec- 
tion to  it  on  that  point ;  but  it  then  makes  it  all  the  more 
plain  that  the  act  of  1872  contains  two  subjects  matter,  to- 
wit,  one  to  provide  the  manner  in  future  of  incorporating 
towns  and  villages,  and  the  other  to  confer  additional  pow- 
ers upon,  or  make  amendments  to,  the  charters  of  all  towns 
and  villages  theretofore  incorporated.  The  same  provision 
or  section  of  the  constitution  of  1868,  declares  that  an  act 
shall  not  refer  to  more  than  one  subject  matter.     Code,  §5056. 

This  refers  to  two  directly,  and  to  a  multitude  indirectly, 
inasmuch  as  it  amends  all  prior  charters,  and  brings  this 
case  within  the  principle  ruled  in  49  Oa.^  2S2  ;  50  Ga,^  374- 

The  judgment  dismissing  the  certioroHdinA  sustaining  the 
tax  must  therefore  be  reversed,  and  the  superior  court  will 
give  such  direction  to  the  case  as  will  enforce  this  decision. 

Judgment  reversed. 


Gboovbr,  Stubbs  &  Co.  vs.  Inman,  administratrix,  et  al.y 
administrators. 

1.  There  being  no  issuable  defense  filed  on  oath  to  an  action  on  con- 
tract, a  judgment  in  the  following  form :  '*  I  award  to  the  plaintiff 
the  sum  of  ♦  ♦  ♦  and  costs  of  suit  Wm.  Gibson,  judge,"  was 
valid.  The  form  prescribed  for  judgments  by  the  court  is  directory 
only. 
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2.  Such  judgment  is  not  invalidated  by  the  fact  tliat  plaintiffs  counsel 
entered  up  another  judgment  on  it  as  on  the  verdict  of  a  jury. 

8.  The  act  of  1874  requiring  the  record  of  a  judgment  against  a  joint 
promissor  in  the  county  of  his  residence,  did  not  afiPect  the  relative 
liens  of  a  judgment  and  mortgage,  both  of  which  bore  date  before 
its  passage. 

4.  That  the  name  of  one  of  the  defendants  to  an  execution  had  been 
changed  by  an  erasure  or  otherwise,  became  immaterial  when  the 
judgment  on  which  the^.  /a.  was  based  was  introduced  in  evidence. 

5.  Where  no  motion  for  a  new  trial  is  made,  and  a  decree  is  attacked 
because  contrary  to  law  and  evidence,  Ihe  exception  should  specify 
wherein  it  is  contrary  to  law. 

Judgments.  Practice  in  the  Snperior  Court.  Liens. 
Laws.  Evidence.  Practice  in  the  Supreme  Court.  Before 
Judge  Hansell.     Lowndes  Superior  Court.    May  Term, 

1877. 

The  following,  taken  in  connection  with  the  decision,  suf- 
ficiently reports  this  case : 

Groover,  Stubbs  &  Co.  objected  to  the  execution  offered 
in  evidence  by  Mary  Inraan,  administratrix,  et  oZ.,  admin- 
istrators, because  said  execution  appeared  on  its  face  to  have 
been  issued  against  Daniel  I.  Inman  and  Malcom  D.  Jones, 
and  the  name  of  Daniel  I.  Inman  appeared  to  have  been 
changed  wherever  it  occurred  in  said  execution,  to  Daniel 
L  Jones,  said  alteration  being  in  a  different  ink  from  the 
other  writing  in  said  execution,  and  not  being  in  the  hand- 
writing of  the  clerk  who  wrote  and  signed  said  execution  ; 
because  said  execution  did  not  appear  to  be  an  execution 
against  Daniel  I.  Jones ;  and  because  said  execution  did  not 
appear  to  have  been  issued  under  a  valid  judgment ;  all  of 
of  which  objections  were  overruled. 

A.  T.  MoIntyre  ;  H.  G.  Turneb,  for  plaintiffs  in  error. 

N.  J.  Hammond  ;  J.  R  Alexandeb  ;  A.  H.  Smiih,  for 
defendants. 

Warner,  Chief  Justice. 
This  case  came  before  the  court  below  upon  the  question 
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as  to  whether  Groover,  Stubbs  &  Co.,  or  whether  the  admin- 
istrators of  Jeremiah  Inman,  deceased,  were  entitled  to  the 
money  arising  from  the  sale  of  the  property  of  Daniel  I. 
Jones,  deceased,  (which  had  been  sold  by  consent)  on  a  bill 
filed  to  marshal  the  assets  of  Jones'  estate.  The  question 
was  submitted  to  the  court  for  decision,  without  the  inter- 
vention of  a  jury.  After  hearing  the  evidence,  the  court 
decreed  that  the  administrators  of  J.  Inman  had  a  valid  judg- 
ment against  Daniel  I.  Jones,  deceased,  and  ordered  the 
money  to  be  paid  to  that  judgment,  to  the  exclusion  of  the 
claim  of  Groover,  Stubbs  &  Co.,  to  which  decision  and 
judgment  Groover,  Stubbs  &  Co.  excepted.  Groover, 
Stubbs  &  Co.  claimed  the  money  under  an  equitable 
mortgage  executed  to  them  by  Daniel  I.  Jones  in  liis  life- 
time. The  administrators  of  J.  Inman  claimed  the  money 
on  a  judgment  obtained  in  Burke  superior  court  against 
Daniel  I.  Jones,  in  November  1868,  which  was  of  older  date 
than  Groover,  Stubbs  &  Co.'s  mortgage.  The  administra- 
tors of  Inman  read  in  evidence  an  exemplification  of  the 
record  of  the  suit,  judgment,  and  execution,  from  Burke 
superior  court  over  the  objections  of  Groover,  Stubbs  & 
Co.,  from  which  it  appears  that  suit  was  instituted  in  that 
county  by  Jeremiah  Inman  in  his  lifetime  against  Daniel  I. 
Jones,  of  the  county  of  Lowndes,  and  M.  D.  Jones  of  the 
said  county  of  Burke,  on  a  joint  and  several  promissory 
note  made  by  them  for  the  sum  of  $4,146.00.  There  does 
not  appear  in  the  record  to  have  been  any  issuable  defense 
filed  on  oath  to  said  suit.  The  presiding  judge  of  the  court 
awarded  as  follows :  "  I  award  to  the  plaintiflE  the  sum  of 
forty-one  hundred  and  forty-five  dollars  principal  debt,  and 
interest  thereon  from  the  fourth  day  of  March,  A.  D. 
eighteen  hundred  and  fifty-nine,  and  costs  of  suit. 

(Signed)  Wm.  Gibson,  Judge." 

Whereupon  the  plaintiffs  attorney  entered  up  a  judg- 
ment in  favor  of  the  plaintifE  against  the  defendants  for 
the  sum  awarded  by  the  judge,  in  the  same  form  and  manner 
as  was  usual  in  entering  up  a  judgment  on  the  verdict  of  a 
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jury,  which  judgment  was  dated  19th  of  November,  1868. 

1.  2.  The  objections  to  the  decree  insisted  on  here  were, 
that  no  legal  judgment  had  been  rendered  in  Burke  supe- 
rior court  against  Daniel  I.  Jones  which  would  entitle  it  to 
claim  the  money  in  dispute,  and  because  it  had  not  been  re- 
corded in  the  county  of  Lowndes  as  required  by  the  act  of 
1874.  The  most  that  can  be  said  against  the  judgment  is 
that  it  was  irregular  in  view  of  the  38th  rule  of  the  court, 
but  not  void.  The  judgment,  however,  was  rendered  prior 
to  the  adoption  of  the  rule  prescribing  the  form  of  a  judg- 
ment to  be  rendered  in  cases  where  no  issuable  defense  was 
filed  on  oath,  as  in  obedience  to  the  constitution  of  1868. 
This  form  is  merely  directory,  and  it  would  not  follow  that 
because  a  judgment  was  awarded  by  the  court  in  a  diflEer- 
ent  form,  that  it  would  be  void.  The  superior  court  of 
Burke  county  was  a  court  of  general  jurisdiction,  and  Wil- 
liam Gibson  was  a  judge  thereof,  of  which  fact  the  other 
courts  in  the  state  are  bound  to  take  judicial  notice,  and 
when  the  record  shows  that  as  such  judge  he  awarded  to 
the  plaintiff  the  sum  of  money  specified  therein,  (there  be- 
ing no  issuable  defense  to  the  suit  filed  on  oath),  the  legal 
effect  of  it  was  a  judgment  for  that  amount  in  favor  of  the 
plaintiflf  against  the  defendants  in  that  suit,  and  because  the 
plaintiflPs  attorney  entered  up  a  judgment  on  the  record 
upon  that  judgment  of  the  court,  as  upon  the  verdict  of  a 
jury  out  of  abundant  caution,  did  not  make  the  judgment 
any  the  worse  on  that  account.  The  objection  to  the  judg- 
ment is  more  a  matter  of  form  than  of  substance. 

8.  The  judgment  having  been  awarded  by  the  court  be- 
fore the  passage  of  the  act  of  1874,  and  Groover,  Stubbs  & 
Co.'s  mortgage  bearing  date  prior  thereto,  the  rights  of  the 
parties  were  not  aflEected  by  it. 

4.  Inasmuch  as  the  judgment  which  created  the  lien  on 
the  fund  was  in  evidence  before  the  court,  the  alleged  al- 
teration of  the  name  in  the  fi*fa,^  became  immaterial. 

5.  The  third  exception  to  the  decree  is,  that  it  is  con- 
trary to  law  and  the  evidence,  but  does  not  state  wherein 
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it  18  contrary  to  law  or  evidence.  This  is  not  a  motion 
for  a  new  trial  on  the  ground  that  the  decree  is  contrary  to 
law  and  evidence,  bat  the  case  is  brought  here  on  a  bill 
of  exceptions  alone,  and  it  was  incumbent  on  the  plaintiffs 
in  error  to  have  distinctly  specified  in  their  bill  of  excep- 
tions the  particular  points  of  law  which  the  decree  violated, 
in  order  to  obtain  a  reversal  thereof  in  this  court.  See  rule 
eighth  of  the  supreme  court. 

Let  the  judgment  of  the  court  below  be  affirmed. 


TuoKEB,  administratrix,  vs.  Eeen. 

[This  case  was  axgaed  at  the  tast  term  and  deciiion  reaerved  ] 

1.  Discretion  was  not  abused  in  refusing  to  make  the  rule  absolute,  on 
the  facts  contained  in  the  record. 

2.  Where  the  enforcement  of  a  levy  was  arrested  by  affidavit  of  ille- 
gality, on  the  ground  of  payment  and  other  grounds,  the  sheriff 
taking  bond  in  terms  of  the  statute,  and  returning  the  papers  to  the 
clerk's  office,  and  while  the  illegality  was  pending,  the  sheriff's 
term  of  office  expired,  he  was  in  no  default  for  not  seUing  the  prop- 
erty. 

Sheriffs.  Attachment  for  contempt.  Levy  and  sale. 
Before  Judge  Pate.  Laurens  Superior  Court.  February 
Adjourned  Term,  1877. 

Report  unnecessary. 

John  M.  Stubbs,  by  Z.  D.  Habbison,  for  plaintiff  in  error. 

No  appearance  for  defendant. 

Blboklet,  Judge. 

1.  Rule  against  the  sheriff  proceeds,  in  part  at  least,  on 
the  theory  of  contempt.  A  court  has  some  discretion  in 
granting  or  denying  a  remedy  so  stringent,  and  so  personal 
in  its  nature.  The  outcome  of  it  is,  or  may  be,  imprison- 
ment ;  and  it  sometimes  happens  that,  though  the  plaintiff 
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PhilUfM  ti  al,  vs.  HoweU. 

may  have  good  cause  for  an  ordinary  action  against  the 
sheriflE,  the  court  whose  oflScer  he  is  can  see  ample  reason 
why  a  rule  absolute  should  not  be  granted.  We  can  per- 
ceive no  abuse  of  discretion  in  denying  the  rule  which  was 
applied  for  iu  this  case. 

2.  Indeed,  we  are  clear  that  the  sheriff,  having  done  his 
duty  in  levying  and  in  taking  bond  on  the  interposition  of 
an,  affidavit  of  illegality,  and  having  gone  out  of  office  by 
reason  of  the  expiration  of  his  term,  before  the  illegality 
was  disposed  of,  cannot  be  considered  in  default  for  not  sell- 
ing the  property.  It  was  his  duty  to  return  the  execution, 
affidavit  and  bond,  to  the  clerk's  office,  or  to  the  court, 
(Code,  §3666,)  which  he  did  ;  and  thei'e  his  duty  ended,  in- 
asmuch as  he  ceased  to  be  sheriff  before  the  execution  was 
turned  loose  so  as  to  render  a  legal  sale  practicable.  One 
of  the  grounds  of  illegality  alleged  in  the  affidavit  was  pay- 
ment. This  distinctly  appears  both  from  the  recitals  in  the 
rule  nisi,  and  from  the  agreed  statement  of  facts. 

Judgment  affirmed. 

60    411, 

Phillips  et  al.  vs.  Howell.  [  w  JU 

wl2o    32o 

Where  one,  without  consideration,  entrusted  an  agent  with  a  sum  of 
money  to  settle  a  law-suit  between  two  others,  she  has  the  power 
of  revocation  until  the  settlement  is  complete,  especially  if  the  con- 
tract be  in  writing  and  it  is  therein  expressly  agreed  that  the  terms 
of  the  settlement  are  to  be  satisfactory  to  her  in  e^ery  way,  and  if 
not,  then  the  money  to  be  restored  to  her. 

Principal  and  agent.  Contracts.  Powers.  Before  Judge 
Clark.     City  Court  of  Atlanta.     December  Term,  1877. 

Eeported  in  the  opinion. 

E.  N.  Brotlbs,  for  plaintiffs  in  error. 

Hopkins  ife  Glenn  ;  R  Arnold  ;  R  A.  Arnold,  for  de- 
fendant. 
26 
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Jackson,  Judge. 

Mrs.  Phillips,  joining  her  husband  in  the  action,  sued  E. 
P.  Howell  for  the  recovery  of  one  thousand  dollars  on  the 
following  receipt :  "Atlanta,  Gecrgia,  April  17th,  1876. 
Eeceived  of  Mrs.  Mary  S.  Phillips,  one  thousand  dollars  for 
the  purpose  of  effecting  a  settlement  of  a  civil  suit  for 
damages  instituted  by  Nancy  L.  Ray  vs.  W.  R.  Phillips,  Jr., 
pending  in  Fulton  superior  court — said  suit  to  be  settled 
during  the  present  term  of  said  court  if  possible,  and  for  the 
sum  of  one  thousand  dollars,  and  in  the  event  the  same  is 
not  settled  for  said  sum,  and  on  terms  to  her  every  way  sat- 
isfactory, I  am  to  return  said  one  thousand  dollars  to  said 
Mrs.  Phillips,  or  her  legal  representative.  (Signed)  E.  P. 
Howell." 

Howell  pleaded  the  general  issue.  The  jury,  under  the 
charge  of  the  court,  found  for  the  defendant ;  the  plaintiff 
made  a  motion  for  a  new  trial,  it  was  I'efused,  and  plaintiff 
excepted. 

It  appears  from  the  evidence  that  Mrs.  Ray  had  sued 
Phillips,  a  son  of  the  plaintiff,  for  seduction,  and  that  this 
was  the  suit  to  be  settled.  It  further  appears  that  the  case 
has  never  been  actually  settled — ^that  it  it  is  not  marked  set- 
tled on  the  docket,  nor  has  any  of  the  money  been  paid — 
that  terms  of  settlement  were  agreed  upon  between  Howell, 
who  was  the  attorney  of  Phillips,  and  Hopkins,  who  was  the 
attorney  of  Mrs.  Ray,  but  that  the  agreement  was  not  rati- 
fied by  Mrs.  Phillips,  and  was  not  satisfactory  to  her,  but 
Howell  felt  that  he  was  a  sort  of  stake-holder,  and  declined 
to  pay  Mrs.  Phillips  the  money  unless  he  was  protected  by 
the  judgment  of  a  court,  and  that  the  real  contest,  deduci- 
ble  from  all  the  facts,  is  between  Mrs.  Ray,  who  wants  the 
money,  and  Mrs.  Phillips,  who  is  not  satisfied  with  the  terras 
Howell  had  agreed  upon.  So  that  the  real  question  in  the 
case  is,  can  Mrs.  Phillips,  the  settlement  not  being  consum- 
mated, and  she  being  a  mere  volunteer,  and  having  stipula- 
ted that  she  should  be  paid  back  if  the  case  was  not  settled 
to  her  satisfaction,  get  the  money  back  from  Howell  ? 
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The  object  was  to  settle  the  seduction  suit,  and  no  settle- 
ment of  it  has  been  made,  why  should  she  not  be  permit- 
ted to  change  her  mind  and  get  the  money  back  ?  We  know 
of  no  law  to  the  contrary.  Nobody  has  been  hurt.  The 
suit  is  still  pending  for  seduction,  and  it  seems  to  us  that 
Mrs.  Phillips  could  recover  back  from  Howell  any  time  be- 
fore settlement,  at  her  option,  on  notice  to  him,  even  if  she 
had  not  prescribed  the  terms  of  the  settlement.  But  she 
has  prescribed  those  terms,  and  the  terms  are  among  other 
things  to  be  "  in  every  way  to  her  satisfactory."  They  are 
not  to  her  satisfactory,  and  therefore,  by  the  express  words 
of  the  contract,  Howell  is  "  to  return  said  one  thousand  dol- 
lars to  said  Mrs.  Phillips  or  her  legal  representative,"  and 
we  eannot  see  why  she  cannot  recover  it. 

In  this  view  of  the  case  it  is  hardly  necessary  to  consider 
the  points  made  in  the  motion  on  the  charge  of  the  court, 
and  its  rulings  on  the  evidence,  the  verdict  being  in  our 
judgment  contrary  to  the  law  and  to  the  evidence,  and  the 
new  trial  being  required  on  that  ground  in  the  motion. 

The  judgment  being  reversed,  and  a  new  trial  awarded  on 
this  controlling  ground,  the  presumption  is  that  the  city 
court  will  correct  its  other  errors,  if  any,  so  as  to  conform 
to  the  judgment  of  this  court. 

We  will  add  generally,  however,  that  the  criminal  cases 
and  Howell's  policy  in  postponing  the  settlement  of  the  suit 
for  seduction  on  account  of  those  cases,  cannot  affect  this 
case  on  this  contract ;  nor  can  any  previous  understanding  of 
liis  with  Judge  Hopkins  not  communicated  to  Mrs.  Phillips, 
and  omitted  by  fraud,  accident  or  mistake  from  the  contract 
between  Mrs.  Phillips  and  Howell,  in  writing,  alter  the  law 
springing  from  the  writing. 

In  our  view,  the  case  does  not  make  Mr.  Howell  a  stake- 
holder at  all,  but,  for  the  purpose  for  which  Mrs.  Phillips 
turned  over  the  money  to  him,  he  was  her  agent,  subject  to 
her  control,  and  to  be  governed  by  her  will  in  regard  to  this 
money  until  the  settlement  had  been  actually  made.  As  Mrs. 
Phillips  was  a  volunteer,  and  no  consideration  whatever  passed 
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to  her  from  Howell  or  others,  it  was  in  her  power  to  revoke 
her  authority  to  him,  and  to  take  her  money  back  at  any 
time  before  he  had  parted  with  it  in  accordance  with  the 
agreement.  15  Ga.,  486,  489,  490;  56  Ga.,  198;  Code, 
§§2183,  2188. 

Judgment  reversed. 


The  Life  Association  op  America  vs.  Fereill. 

[This  case  was  argned  at  the  last  term  and  decision  reserved.] 

1.  When  suit  was  brought  against  an  insurance  company  for  $200.00 
"for  two  months'  service  as  agent  of  the  corporation,"  and  an  amend- 
ment was  allowed  which  charged  that  the  plaintiff  had  left  a  business 
worth  $100.00  per  month  to  enter  defendant's  service;  that  a  part  of 
the  contract  was  that  the  rates  of  insurance  should  remain  the  same 
during  its  continuance;  that  the  defendant  had,  notwithstanding, 
increased  the  rates  so  that  it  was  impossible  for  the  plaintiff  to  se- 
cure any  policies;  and  that  plaintiff  was  damaged  to  the  amount  of 
$200.00,  such  amendment  did  not  add  a  count  ex  deUeto. 

2.  Exception  to  an  amendment  comes  too  late  at  a  term  subsequent  to 
that  at  which  it  was  allowed . 

8.  W  here  an  insurance  company  employed  an  agent  and  agreed  with 
him  not  to  change  the  rates  of  insurance  during  his  employment, 
and  nevertheless  did  increase  them  so  that  he  could  secure  no  poli- 
cies, in  an  action  by  him  for  breach  of  contract,  the  measure  of  re- 
covery would  be  what  he  would  have  earned  had  such  increase  of 
rates  not  been  made. 

Principal  and  agent.  Practice  in  the  Superior  Court. 
Contracts.  Damages.  Before  Judge  Chisholm.  City  Court 
of  Savannah.     May  Term,  1877. 

Reported  in  the  decision. 

Jackson,  Lawton  &  Basingee,  for  plaintiff  in  error. 

EuFTS  E.  Lesteb,  for  defendant. 

Warnee,  Chief  Justice. 

This  action  was  commenced  by  attachment,  returnable  to 
the  city  court  of  Savannah,  at  its  May  tenn,  1876,  taken 
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out  by  Benjamin  B.  Ferrill,  against  the  Life  Association  of 
America.  At  that  term  the  plaintiff  filed  his  declaration 
upon  an  account  for  $200.00  for  "  two  months'  services  as 
agent  for  the  corporation  at  $100.00  per  month,  for  January 
and  February,  1876."  The  defendant  pleaded  the  general 
issue ;  and  at  the  July  term  of  the  same  year — the  next  in 
course — the  plaintiff  filed  an  amendment  to  his  declaration, 
in  which  he  alleged  as  follows,  in  substance,  viz : 

That  on  August  17,  1875,  he  was  engaged  in  business 
worth  to  him  $100.00  per  month,  which  was  secured  to  him 
for  twelve  months  from  that  date ;  that  the  defendant,  in 
consideration  that  the  plaintiff  would  relinquish  that  busi- 
ness and  devote  his  time  exclusively  to  the  business  of  the 
defendant,  agreed  with  him  that  he  should  become  its  agent 
for  a  certain  territory,  and  that  he  should  be  paid  for  his 
services  certain  specified  commissions ;  that  the  defendant, 
in  consideration  of  the  premises,  promised  the  plaintiff  that 
the  rates  of  insurance  should  remain  the  same  during  the 
continuance  of  the  agreement  and  should  not  be  raised,  and 
that  the  agreement^was  to  continue  for  one  year  from  the 
date  aforesaid,  with  the  privilege  to  either  party  to  termin- 
ante  it  at  any  time  after  January  1,  1876,  upon  giving  the 
other  thirty  days'  notice  in  writing ;  that  the  plaintiff  en- 
tered upon  the  service  of  the  defendant  under  said  agree- 
ment, and  performed  his  part  of  it  until  March  1,  1876, 
when  it  was  terminated  by  notice  previously  given  by  the 
defendant ;  but  that  the  defendant,  for  the  purpose  of  cur- 
tailing its  business,  and  for  the  purpose  of  injuring  the  plain- 
tiff, increased  its  rates  of  insurance  to  such  an  extent  that 
it  became  impossible  for  the  plaintiff  to  secure  policies ; 
whereby  the  plaintiff  was  injured  to  the  amount  of  two 
hundred  dollars. 

No  demand  for  a  jury  trial  having  been  made,  the  cause 
came  on  to  be  heard  before  the  judge  alone,  on  the  15th 
day  of  May,  1877,  during  the  regular  term  of  the  court 
for  that  month. 

The  defendant  moved  the  court  to  strike  out  the  amend- 
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ment  aforesaid  on  the  ground  that  it  added  to  a  declaration 
ex  contractu  a  new  and  different  canse  of  action  arising  ex 
delicto;  but  the  motion  was  denied. 

The  plaintiff  introduced  the  following  evidence,  viz : 

1.  A  written  contract  between  the  plaintiff  and  the  de- 
fendant, under  which  the  plaintiff  became  the  agent  of  the 
company,  bearing  date  August  17,  1875,  from  which  the 
following  extracts  are  made : 

After  stating  that  the  Life  A^ssociation  of  America  had 
appointed  Ferrill  to  be  its  agent  "  for  the  purpose  of  soli- 
citing applications  for  insurance,  and  collecting,  and  remit- 
ting premiums  for  the  same "  in  certain  counties  of  Geor- 
gia, the  agreement  proceeds — "  now,  for  and  in  considera- 
tion of  the  above  agreement  and  appointment,  the  said  party 
of  the  second  part  (Ferrill)  agrees  to  devote  his  time  exclu- 
sively to  the  interests  of  the  association,  and  to  strictly  ad- 
here to  and  abide  by  all  and  any  instructions  he  may,  from 
time  to  time,  receive  from  the  association  regarding  the 
transaction  of  business." 

After  some  provisions  on  various  points  of  duty  not  rele- 
vant to  this  cause,  comes  this  clause,  viz  ^'  Said  party  of 
the  second  part  also  agrees  that  he  will  not  engage  iu  any 
other  business,  nor.  represent  any  other  insurance  company 
during  the  continuance  of  this  contract,  without  the  written 
consent  of  the  association." 

Then  follow  a  number  of  stipulations  with  regard  to  the 
commissions  to  which  Ferrill  was  to  be  entitled,  and  other 
subjects^  among  which  are  the  following,  which  alone  are  of 
any  importance  in  this  case,  viz:  "  It  is  further  agreed  that  the 
association  shall  guarantee  the  said  party  of  the  second  part 
one  hundred  dollars  per  month  until  the  firbt  day  of  Janu- 
ary, 1876,  should  the  commissions  on  his  work  as  above  not 
amount  to  one  hundred  dollars  per  month;"  and  "It  is  fur- 
ther agreed  by  and  between  the  parties  hereto,  that  this  con- 
tract shall  continue  and  be  in  force  for  the  term  of  one  year 
from  the  date  hereof,  but  may  be  annulled  by  either  party 
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after  January  Ist,  1876,  by  giving  thirty  days'  notice  of  the 
desire  so  to  do." 

2.  The  plaintiff  himself  was  then  sworn,  and  testified  as 
follows : 

"  At  the  time  of  making  the  contract,  I  was  deputy  ordi- 
nary of  Chatham  county ;  was  receiving  $100.00  per  month. 
Mr.  Barr  induced  me  to  give  up  this  office  to  accept  the 
agency  of  the  Life  Association  of  America.  He  showed 
me  the  rates  of  insurance  charged  by  the  company,  which 
were  discussed.  They  were  the  usual  rates  of  other  com- 
panies doing  business  here.  Mr.  Barr  did  not  enter 
into  any  engagement  in  express  terms  on  the  part  of  the 
company  that  the  rates  should  not  be  increased.  But  my 
contract  was  based  altogether  upon  the  rates  he  showed  me. 
Afterwards,  about  October  1st,  the  rates  were  increased 
without  my  consent  And  for  this  cause  I  could  get  no 
more  policies  taken  after  that  time.  I  got  no  applications 
at  all.  The  company  continued  to  pay  the  $100.00  per 
month  until  January  1st,  1876.  After  that,  the  oompanjr 
gave  me  notice  that  it  wouM  annul  the  contract  as  provided 
in  the  agreement :  and  the  contract  was  in  fact  annulled 
about  March  1st,  1876.  I  cannot  say  how  many  policies  I 
would  have  earned  if  the  rates  had  not  been  increased,  or 
what  commissions  I  would  have  earned.  There  was  a  great 
deal  of  competition,  and  I  think  the  increase  of  rates  pre- 
vented me  from  getting  policies ;  in  fact,  I  know  that  the 
increased  rates  prevented  my  doing  new  business  for  the 
company.  I  did  all  I  could  for  the  company.  I  repre- 
sented no  other  life  insurance  company.  I  think  my  time 
was  worth  $100.00  per  month  during  the  months  of  Janu- 
ary and  February.'' 

3.  The  plaintiff  then  introduced  certain  letters  received 
by  him  from  officers  of  the  company,  from  which  the  fol- 
lowing extracts  are  made  as  alone  pertinent  to  the  cause  : 

"  St.  Louis,  September  8,  1875. 
"  B.  B.  FerriU,  Esq.^  Savannah^  Ga. : 
^'The    mortality    experience    of  the  association  in   the 
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Bouthera  states  from  its  orfi^nization  to  the  present  time 
has  been  carefully  examined,  policy  by  policy  ;  and  the  re- 
sult, quite  unfavorable,  made  known  to  the  directors  at  a 
recent  meeting.  The  directors  having  ascertained  that  the 
experience  of  a  number  of  other  companies  confirms  that 
of  this  association,  they  have  determined,  instead  of  with- 
drawing from  your  state,  as  other  companies  have  done,  to 
continue  their  agency ;  increasing  the  rates  to  be  charged  in 
certain  portions  and  reducing  them  in  others,  as  experience 
has  shown  to  be  necessary.  In  Georgia  and  Alabama  the 
increased  rates  will  be  charged  in  all  portions  of  those  states 
lying  south  of  the  33d  parallel,  etc.  I  inclose  a  memo,  that 
will  give  you  an  idea  of  the  rates  that  will  be  charged  on 
all  applications  for  your  state,  completed  on  and  after  Octo 
ber  1, 1875. 

•  ••••••• 

Gen.  Hood  was  present  at  the  meeting  of  directors,  and 

examined  the  statement  of  mortality-experience,  and  was 
fully  satisfied  of  the  wisdom  of  the  action  of  the  board. 

"  H.  W.  Hough,  President." 

"  St.  Louis,  Sept.  10, 1875. 

•  ••••••• 

"  I  wrote  you  on  the  8th  inst.  in  reference  to  the  change 

of  rates  to  take  place  on  the  1st  prox.,  which  change  will 
affect  you — whether  you  will  think  favorably  or  unfavora- 
bly, I  cannot  say.  I  would  prefer  to  hear  from  you  before 
preparing  any  amount  of  supplies  for  your  agency. 

"  H.  W.  Hough,  President." 
"St.  Louis,  February  12,  1876. 

"  Since  writing  to  you  yesterday,  the  subject  of  your  con- 
tract has  been  under  consideration.  As  you  are  not  able, 
on  account  of  rates,  to  do  any  business  for  us,  it  does  not 
seem  to  us  advisable  to  hold  the  contract.  We,  therefore, 
give  you  notice  that  thirty  days  from  date  hereof  we  shall 
regard  the  contract  as  terminated.  J.  S.  Pikkce, 

"  Secretary." 
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The  plaintiflE  here  closed  his  case,  and  the  defendant  in- 
trodnced  the  following  evidence,  viz. : 

1.  The  depositions  of  S.  M.  Barr,  which  were  as  follows : 
"  I  know  the  parties.     I  made  a  contract  with  Mr.  Ferrill 

as  agent  of  the  Life  Association  of  America.  There  was 
nothing  said  by  me  in  regard  to  rates.  He  objected  to  the 
rates  then  existing.  Neither  for  myself  nor  the  company 
did  I  make  any  promise  about  the  rates,  nor  agreement  either 
about  the  rates.  The  contract  made  by  me  with  Mr.  Ferrill 
will  explain  itself." 

2.  Several  letters  between  the  plaintiflE  and  the  president 
of  the  Life  Association,  from  which  the  following  extracts 
are  made : 

"  St.  Louis,  August  24,  1875. 
"(7^.  B.  B.  FerrOl,  Savannah,  Oa. : 

•  ••••••* 

"  At  the  request  of  Mr.  Barr,  the  association  consents  that 

you  may  continue  the  ticket  agency  for  the  Cunard  steam- 
ers running  from  New  York  to  Liverpool ;  also  to  do  a  bro- 
kerage business  for  fire  insurance  company. 

"  H.  W.  Hough,  President." 
"  Savannah,  Ga.,  August  28,  1875. 
''H.  W.  Hough,  Esq.,  St.  Louis,  Mo. : 

•  ••••  ••• 

"  Family  physicians,  in  giving  certificates,  charge  for 

same,  which  I  cannot  afford  to  pay ;  and  the  rates  of  the 
company  are  so  high  that  the  party  desiring  insurance  re- 
fuses to  pay  also.  What  shall  I  do  ?  etc.  For  the  present 
I  do  not  expect  to  do  much — money  ife  too  tight. 

^'B.  B.  Fereill." 
"  Savannah,  September  16, 1875. 
''H.W.  Hough,  Esq.,  St.  Louis,  Mo.: 

"  I  am  in  receipt  of  yours  of  10th  inst.,  and  in  reply,  beg 
to  say  the  change  of  rates  referred  to  will  not  take  here.  I 
very  much  regret  the  change,  as  I  have  been  working  hard 
for  the  Life  Association,  and  have  on  my  memorandum 
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book  at  least  a  dozen  promises  by  the  middle  of  October. 
Should  I  be  obliged  to  adopt  the  new  rates,  I  fear  I  shall 
be  nnable  to  do  any  business. 

"  1  shall  await  your  reply  with  a  great  deal  of  anxiety,  and 
trust  that  you  may  be  able  so  to  manage  rates  that  I  can  do 
for  you  a  fine  business  this  winter.  As  regards  mortality, 
would  ask  that  you  allow  me  to  continue  at  old  rates,  and 
compare  the  class  of  risks  I  send  with  those  you  hav^e  re* 
ceived  heretofore ;  and  if  mortality  does  not  show  a  very 
decided  difference,  I  shall  cheerfully  yield. 

"B.  B.  Fbrbill." 
"  St.  Louis,  September  27,  1875. 
"  Col.  B.  B.  FerriU^  Savannah^  Ga, : 

"  The  application  made  in  yours  of  the  16th,  to  be  allowed 
to  continue  business  at  Savannah  on  the  old  rates  on  and 
after  October  2d  has  been  carefully  considered  by  the  com- 
pany. The  subject  of  your  letter  has  also  been  considered 
in  a  meeting  of  the  general  board.  They  see  no  reason  to 
change  the  lines  they  have  given  them,  and  cannot,  there- 
fore, give  you  the  privilege  asked  for  of  continuing  present 
rates  at  Savannah  after  October  1.  Mr.  Barr  has  forwarded 
to  me  a  letter  that  you  wrote  him  under  date  of  the  14th 
inst.,  in  which  you  seem  to  think  no  business  can  be  done 
at  the  increased  rates.  Pleajse  let  me  hear  from  you,  as  I 
suppose,  if  such  will  be  the  case,  you  would  hardly  care  to 
continue  your  connection  with  the  association,  etc. 

"H.  W.  Hough,  President." 
"Savannah,  October  1, 1876. 
"  H.  W.  Hough^  Esq.,  President^  etc. : 

"  I  am  in  receipt  of  yours  of  the  27th  ult.,  and  say  in  reply 
that  I  will  use  every  effort  to  get  business  for  the  company. 
Now  that  things  are  looking  up,  I  hope  to  be  able  to  send 
applications  on.  I  resigned  a  position,  as  Mr.  Barr  knows, 
to  accept  the  agency  of  the  Life  Association,  and  certainly 
will  not  give  up  the  agency  until  I  find  that  no  business  can 
be  done.  "  B*  B.  Febbill." 
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The  defendant  here  closed ;  and  thereupon,  after  argu- 
ment heard,  the  judge  gave  judgment  for  the  plaintiflE  in 
the  sum  of  $200,00,  And  the  defendant  excepted,  and  as- 
signed the  following  errors,  viz : 

1.  That  the  refusal  of  the  judge  to  strike  out  the  amend- 
ment to  the  plaintiflPs  petition  was  erroneous, 

2.  That  the  final  judgment  for  the  plaintiflE  was  contrary 
to  the  law  and  the  evidence,  and  an  erroneous  judgment 
upon  the  evidence  produced. 

1.  2.  The  court  did  not  err  in  allowing  the  amendment  to. 
the  plain tiflPs  declaration,  but  if  it  had  erred  in  allowing 
the  amendment,  the  objection  thereto  came  too  late.  Pettis 
vs,  CampbeU^  47  Ga.^  596. 

3.  The  basis  of  the  plaintiflTs  right  to  recover,  was  the  al- 
leged breach  of  the  contract  by  the  defendant  in  increasing 
its  rates  of  insurance  to  such  an  extent  that  it  became  im- 
possible for  him  to  secure  policies  and  thereby  earn  his  com- 
missions. Assuming  that  the  increase  of  the  rates  of  insur- 
ance by  the  defendant  was  a  breach  of  the  contract,  what  was 
the  measure  of  damages  that  the  plaintiflE  was  entitled  to 
recover  ?  Was  the  measure  of  damages  what  his  time  was 
worth  for  the  two  months  after  the  1st  of  January,  1876, 
or  what  the  defendant  agreed  to  guarantee  him  per  month 
up  to  the  1st  of  January,  1876,  for  the  purpose  of  rooting 
its  business  in  that  particular  district  of  territory  (which,  by 
the  way«  does  not  appear  to  have  taken  much  root  before  the 
rates  were  increased),  or  was  his  measure  of  damages  what 
he  actually  lost  during  the  months  of  January  and  February 
by  his  failure  to  earn  commissions  which  he  would  have 
earned  but  for  the  increased  rates  of  insurance  ?  The  plain- 
tiflPs  complaint  is,  that  the  defendant  damaged  him  whilst 
in  its  service  during  the  two  months  after  the  expiration  of 
its  guaranty  by  raising  its  rates  of  insurance.  How  much 
would  the  plaintiflE  have  earned  in  the  way  of  commissions 
under  the  contract  during  the  two  months  if  the  defendant 
had  not  raised  its  rates  ?  That,  in  our  judgment,  was  the 
measure  of  damages  which  the  plaintiflE  was  entitled  to  re- 
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cover  for  the  alleged  breach  of  the  contract  on  the  part  of  the 
defendant,  and  not  what  his  time  was  worth,  nor  what  the 
defendant  guaranteed  to  give  him  up  to  the  1st  of  January, 
1876,  for  the  purpose  of  establishing  its  business  in  that 
particular  locality. 
Let  the  judgment  of  the  court  below  be  reversed. 


Platen  v8.  The  Oedikaey  of  Chatham  County. 

(Tbis  oase  was  argued  at  the  last  term  and  decision  reserred.] 

A  plaintiff  whose  action,  in  the  absence  of  himself  and  his  counsel,  has 
been  dismissed  for  want  of  prosecution,  has  no  right  to  an  uncondi- 
tional order  reinstating  the  same,  without  first  rendering  a  good  and 
sufficient  reason  for  the  absence.  The  reason  rendered  must  appear 
m  the  record  or  bill  of  exceptions,  otherwise  no  reversal  can  be  had 
of  a  refusal  of  leave  to  reinstate  unconditionally;  the  leave  granted 
being  conditional  on  the  payment  of  accrued  costs. 

Practice  in  Superior  Court.  Before  Judge  Tompkins. 
Chatham  Superior  Court.    November  Term,  1876. 

Report  unnecessary. 

Chables  G.  Platen,  m  propria  persona^  for  plaintiflE  in 
error. 

Jackson,  Lawton  &  Basinger,  for  defendant. 

Bleckley,  Judge. 

The  ground  of  motion  to  reinstate  a  cause  being  that  it 
was  called  for  trial  and  dismissed  for  want  of  prosecution, 
without  the  plaintiff's  knowledge  and  consent,  and  during 
his  absence  from  the  state,  the  motion  ought  to  have  been 
refused,  unconditionallj,  unless  a  good  reason  was  shown 
why  the  plaintiff  was  absent,  and  why  he  was  not  repre- 
sented. If  any  reason  was  shown  in  the  court  below,  it 
ought  to  have  been  set  out  in  the  record  or  the  bill  of  ex- 


Digitized  by 


Google 


JANUARY  TERM,  1878.  423 

Jackson,  Jr.,  adm'r,  t$.  The  Matual  Life  Insarance  Company  of  New  Yoric. 

ceptions,  so  that  the  supreme  court  could  determine  whether 
the  case  should  be  reinstated  or  not.  The  permission  to  re- 
instate, on  condition  of  paying  costs,  may  have  been  more 
favorable  to  the  plaintiff  than  he  was  entitled  to,  instead  of 
less  favorable.  The  supreme  court  not  being  informed,  au- 
thoritatively, why  he  was  absent,  or  why  he  was  not  prop- 
erly represented,  cannot  hold  that  he  was  entitled  to  rein- 
state at  all,  much  less  that  he  was  entitled  to  reinstate  on 
better  terms  than  the  superior  court  prescribed. 
Judgment  affirmed. 


,  60    423| 

»04      67 


Jackson,  Jb.,  administrator,  vs.  Thb  Mutual  Life  Insur- 
ance Company  of  New  York. 

1.  Under  the  act  of  congress  of  2nd  March,  1875,  a  corporation  cre- 
ated by  and  located  in  New  York,  has  the  right  to  remove  a  case 
from  the  superior  court  of  Richmond  county,  Georgia,  to  the  circuit 
court  of  the  United  States,  pending  between  it  and  a  citizen  of  Qeor- 
gia«  though  the  petition  allege  that  it  is  a  corporation  of  the  state  of 
New  York,  resident  therein  and  a  citizen  thereof,  and  that  the  other 
party  is  a  citizen  of  Georgia  at  the  time  of  the  application  for  re- 
moval, without  any  distinct  allegation  that  they  or  either  of  them 
were  such  citizens  at  the  date  of  the  commencement  of  the  action 
in  the  state  court. 

3.  '1  he  final  judgment  of  the  superior  court  on  the  question  of  removal 
is  subject  to  review  by  this  court;  and  whilst  the  better  practice  is 
for  the  superior  court  to  render  a  judgment  iu  distinct  terms  to  re- 
move the  case  or  to  decline  to  do  so,  yet  the  approval  of  the  bond 
of  the  party  seeking  to  remove  the  case,  and  the  indorsement  thereof 
with  such  approval,  will  be  held  a  judgment  to  remove  the  case  so 
pending  between  the  parties,  and  be  reviewed  by  this  court  as  a  final 
judgment  removing  the  case  pending  between  such  parties. 

United  States  Courts.  Kemoval  of  causes.  Practice  in 
the  Superior  Court.  Practice  in  the  Supreme  Court.  Judg- 
ments. Before  Judge  Gibson.  Richmond  Superior  Court. 
October  Term,  1877. 

On  May  11th,  1877,  Jackson,  jr.,  administrator,  brought 
complaint  against  the  Mutual  Life  Insurance  Company.     On 
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the  second  day  of  the  succeeding  October  term  of  court 
defendant  filed  the  following  petition  : 

"  The  petition  of  the  Mutual  Life  Insurance  Company 
of  New  York,  respectfully  shows  that  there  is  now  pend- 
ing in  this  honorable  court  a  suit  of  a  civil  nature  at  law, 
brought  by  William  E.  Jackson,  jr.,  as  administrator  of 
Thomas  M.  Jackson,  deceased,  for  the  recovery  from  your 
petitioner  of  the  principal  sum  of  five  thousand  dollars,  and 
that  the  said  WilHan)  E.  Jackson,  jr.,  administrator  as  afore- 
said, is  a  citizen  of  the  State  of  Georgia,  and  your  petitioner 
is  a  corporation  created  by  the  laws  of  the  state  of  New 
York,  resident  of  said  state  of  New  York,  and  a  citizen 
thereof. 

"  And  your  petitioner  further  shows  that  it  has  filed  in 
this  honorable  court  a  bond,  with  good  and  suflScient  secu- 
rity, for  its  entering  in  the  fifth  circuit  court  of  the  United 
States  for  the  southern  district  of  Georgia,  on  the  first  day 
of  its  next  session,  a  copy  of  the  record  in  said  suit,  and 
for  paying  all  costs  that  may  be  awarded  by  the  said  circuit 
court,  if  said  court  shall  hold  that  such  suit  was  wrongfully 
or  improperly  removed  thereto. 

"  Wherefore,  your  petitioner  prays  the  removal  of  said 
suit  to  the  fifth  circuit  court  of  the  United  States  for  the 
southern  district  of  Georgia,  as  by  act  of  congress  in  such 
case  provided. 

"  Barnes  &  Gumming, 
"C.  H.  Cohen, 

"  Attorneys  for  the  Mutual  Life  Insurance  Company  of 
New  York." 

On  the  day  of  the  filing  of  the  petition  the  attention  of 
the  court  was  called  thereto,  and  asked  to  fix  the  amount  of 
the  bond,  which  the  court  did,  for  the  sum  of  one  hundred 
dollars,  and  the  bond  was  thereupon  executed. 

The  counsel  for  Wm.  £.  Jackson,  jr.,  administrator,  ob- 
jected to  any  order  being  passed  by  the  court  allowing  the 
petition,  and  asked  for  time  to  move  to  dismiss  it. 

The  court  announced  verbally  that  he  would  allow  the 
petition  to  be  filed  but  would  grant  no  order  of  removal. 
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Afterwards,  on  the  13tb  November,  1877,  during  the 
October  term  of  court,  when  the  motion  docket  was  being 
called,  the  attention  of  the  court  was  called  by  counsel  of 
Jackson,  administrator,  to  this  petition  for  removal,  when 
the  counsel  for  the  insurance  company  declined  to  ask  for 
any  order  in  the  premises,  but  presented  to,  and  obtained 
from,  the  judge  his  approval  upon  the  bond,  to  which  action 
of  the  court  the  counsel  for  Jackson,  administrator,  excepted. 

Fbank  H.  Miller,  for  plaintiflE  in  error. 
Babnes  &  Gumming  ;  C.  H.  Cohen,  for  defendant. 
Jackson,  Judge. 

But  two  questions  for  the  adjudication  of  this  court  are 
made  in  this  record. 

Ist.  Under  the  act  of  1875,  passed  by  congress  for  the 
removal  of  cases  from  the  state  to  the  federal  courts,  is  it  ne- 
cessary that  the  petition  allege  specifically  that  the  parties 
were  citizens  of  diflEerent  states  at  the  commeTicement  of  the 
suit,  as  was  the  case  under  the  old  act  of  1789  ?  It  has  been 
held  in  cases  arising  under  that  act,  that  the  petition  must 
show  this  fact  distinctly  on  its  face,  and  that  it  will  not  do 
merely  to  allege  that  the  parties  are  citizens  of  diflEerent 
states,  because  those  words,  without  more,  would  mean  that 
that  they  were  citizens  at  d(Ue  of  the  application,  and  not 
necessarily  at  the  time  when  the  suit  was  commenced.  The 
old  act  of  1789  is  in  these  words :  ^Mf  a  suit  be  commenced 
in  any  state  court  .  .  by  a  citizen  of  the  state  in  which 
the  suit  is  brought  against  a  citizen  of  another  state  .  .  . 
and  the  defendant  shall,  at  the  time  of  entering  his  appear- 
ance," etc.,  etc.;  and  in  the  case  of  the  Phoenix  Insurance 
Company  vs.  Pechner,  the  supreme  court  of  the  United 
States,  draws  a  distinction  between  that  act  and  the  act  of 
1875.  The  court  in  that  case  says  ''  clearly  this  (that  is  the 
language  used  in  the  act  of  1789,  above  quoted,)  has  refer 
ence  to  the  citizenship  of  the  parties  when  the  suit  is  begun. 
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for  the  language  is,  if  a  suit  be  commenced  bj  a  citizen  of 
another  state,  the  defendant  may,  when  he  enters  his  appear- 
cmcey  petition  for  removal.  The  phraseology  employed  in 
the  acts  of  1866  (14  Stat.,  307),  1867  (Id.,  558),  and  1875, 
(18  Stat.  470),  and  in  the  Eevised  Statutes  (§697)  is  some- 
what different,  and  we  are  not  now  called  upon  to  give  a 
construction  to  the  language  there  used.  As  to  the  act  of 
1789  we  entertain  no  doubt." 

It  seems  from  this  intimation,  that  the  highest  court  in 
the  country  in  the  construction  of  the  acts  of  congress,  incline 
to  hold  that  under  the  late  acts  of  congress  the  allegation 
need  not  be  set  out  in  the  petition  that  the  parties  were 
citizens  of  different  states  when  the  suit  was  begun. 

We  are  dealing,  in  the  case  before  us,  only  with  the  act 
of  1875. 

That  act  is  in  these  words  in  substance :  "  That  any  suit 
of  a  civil  nature,  at  law  or  in  equity,  now  pending^  or  here- 
after brought  in  any  state  court,  where  the  matter  in  dispute 
exceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hun- 
dred dollars  ...  in  which  there  shall  be  a  contro- 
versy between  citizens  of  different  states  .  .  .  either 
party  may  remove,  etc.,  etc." 

It  will  be  seen  at  a  glance  that  this  act  covered  pending 
cases — cases  already  commenced  when  the  act  was  passed — 
and  in  which  there  shaU  be  a  controversy  between  citizens 
of  different  states.  It  would  seem,  therefore,  that  the  con- 
troversy might  arise  in  a  pending  case  and  might  arise  be- 
tween citizens  then  of  different  states — of  different  states 
when  the  application  was  made,  and  not  alone  when  the  suit 
was  commenced.  However  this  may  be,  it  is  clear  that  the 
act  of  1789  in  terms  referred  to  the  commencement  of  the 
suit  and  the  first  appea/rance  of  the  party,  whilst  the 
act  of  1875  contains  no  such  language,  nor  intimation 
that  the  right  had  reference  to  the  beginning  of  the  suit 
and  the  sitvs  of  the  parties  and  their  citizenship  then ;  on 
the  contrary,  the  intimation,  to  say  the  least,  is  the  other 
way,  and  such  seems  also  to  be  the  opinion  intimated  by 
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the  supreme  court  of  the  United  States ;  and  while  the 
words  in  the  petition  do  not  specifically  allege  the  citizen- 
ship at  the  date  the  action  was  begun,  yet  the  allegation 
that  the  corporation  was  made  by  New  York  showing  that 
it  had  always  lived  there,  and  was  always,  in  legal  parlance, 
a  citizen  thereof,  and  the  citizenship  of  Jackson  in  Georgia, 
at  the  beginning  of  the  suit  too,  appearing  perhaps  on  the 
face  of  the  petition,  though  indistinctly,  we  shall  rule  that 
the  petition  is  sufficiently  dear  and  full  to  authorize  re- 
moval.   • 

2.  The  other  question  made  arises  upon  a  motion  to  dis- 
miss the  case  here,  upon  the  ground  that  there  has  been  no 
final  judgment  in  the  court  below. 

The  record  discloses  the  fact  that  the  judge  approved  the 
bond  filed  on  the  application  to  remove,  and  indorsed  his 
approval  thereon,  but  did  nothing  further,  and  made  no 
order  at  all  for  removal.  The  act  of  congress  of  1875  de- 
clares that,  "  whenever  either  party,  or  any  one  or  more  of 
the  plaintiffs  or  defendants  entitled  to  remove  any  suit  men- 
tioned in  the  next  preceding  section,  shall  desire  to  remove, 
etc.,  .  .  .  he  or  they  shall  make  and  file  a  petition  in  such 
suit  in  such  state  court  before  or  at  the  term  at  which  said 
cause  could  be  first  tried,  and  before  the  trial  thereof, 
for  the  removal  of  such  suit  into  the  circuit  court  to  be 
held  in  the  district  where  such  suit  is  pending,  and  shall 
make  and  file  therewith  a  bond,  with  good  and  sufficient 
surety,  for  his  or  their  entering  in  such  circuit  court,  on 
the  first  day  of  its  then  next  session,  a  copy  of  the  record  in 
such  suit,  and  for  paying  all  costs  that  may  be  awarded  by 
the  said  circuit  court,  if  said  court  shall  hold  that  such  suit 
was  wrongfully  or  improperly  removed  thereto,  and  also 
for  their  appearing  and  entering  special  bail  in  such  suit, 
if  special  bail  was  originally  requisite  therein,  it  shall  then 
he  the  d/uty  of  the  state  court  to  accept  said  petition  and 
bond,  and  proceed  no  further  in  such  suit.     .     .     ." 

It  appears  from  the  words  italicised^  that  all  the  act  re- 
quires of  the  state  court  is  to  accept  the  petition  and  bond  ; 
27 
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and  in  this  case  the  court  did  that  by  entering  its  approval 
thereon.  This  was  equivalent  to  a  judgment  removing  thje 
case,  and  may  be  considered  the  final  judgment  of  the  su- 
perior court,  and  an  appeal  lies  to  this  eourt  from  it,  and 
the  writ  of  error  will  not  be  dismissed. 

The  better  practice  would  be  to  pass  an  order  to  remove 
the  case,  or  to  deny  such  an  order,  in  explicit  language  ;  but 
the  act  of  congress  does  not  require  it,  but  provides  that  on 
the  acceptance  by  the  court  of  the  petition  and  bond,  the 
clerk  shall  transmit  the  papers  to  the  federal  court. 

Some  point  in  argiiment  was  made  that  the  court  below 
did  not  designate  what  was  to  be  removed  to  the  circuit 
court ;  but  no  action  of  his  is  before  us  on  this  point  which 
we  can  get  at  to  review ;  and  we  presume  that  the  United 
States  court  will  see  to  it  that  the  proper  record  reaches  that 
court,  and  at  the  right  time. 

In  the  view  we  take  of  the  case,  we  have  no  alternative 
under  the  act  of  congress,  but  to  aflSrm  the  judgment  of  the 
court  below,  the  record  disclosing  no  error  in  any  judg- 
ment that  court  made  which  w6  can  review  and  correct, 
what  was  done  according  with  the  terms  of  the  act  of  con- 
gress of  1875. 

Judgment  aflSrmed. 


Khodes  V8,  Habrison,  administrator. 

[Jackson,  Judge,  did  not  preside  in  this  case  on  account  of  providential  cause.] 

1.  An  agreement  between  an  administrator  of  two  deceased  persons 
and  the  husband  of  an  heir  at  law  of  both  of  them  (one  having  died  in 
1859,  and  the  marriage  having  occurre<  1  prior  to  1866),  that  the  former 
should  receive  in  settlement  of  an  execution  held  by  him  in  favor  of 
one  intestate  against  the  husband,  the  amount  coming  to  himself  and 
wife  from  both  estates,  was  merely  executory  and  not  binding  upon 
either  party  as  to  any  definite  amount,  and  this,  though  the  assets 
were  in  the  administrator's  hands,  and  there  were  no  debts. 

2.  Returns  niade  as  administrator  of  the  other  intestate,  not  a  party  to 
the  execution,  are  inadmissible  to  show  the  amount  due  by  him  to 
the  various  heirs  at  law,  and  thus  to  establish  payment. 


Digitized  by 


Google 


JANUARY  TERM,  1878.  429 

Rhodes  vs.  Harrison,  adm'r. 

Contracts.  Administrators  and  executors.  Evidence.  Be- 
fore Judge  Pottle.  Wilkes  Superior  Court  November 
Term,  1877. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  the  following :  A  Ji.fa.  in  favor  of  Mrs.  Hack- 
ney, deceased,  held  by  Harrison,  her  administrator,  was 
levied  on  certain  property  of  Ehodes.  He  filed  an  affidavit 
of  illegality.  On  the  trial  the  jury  found  for  plaintiff,  and 
defendant  excepted. 

W.  M.  &  M.  P.  Eeese  ;  F.  H.  Collet,  for  plaintiff  in 
error. 

No  appearance  for  defendant. 

Wakneb,  Chief  Justice. 

This  case  came  before  the  court  below  on  an  affidavit  of 
illegality  to  an  execution  which  had  been  levied  on  the  de- 
fendant's property,  wh6  alleged  that  the  same  had  been  paid 
off  and  discharged.  The  plaintiff  in  ^.  fa.  traversed  the 
defendant's  affidavit,  and  upon  the  trial  of  the  issue  thus 
formed,  it  was  proved  on  the  part  of  the  defendant  that  the 
plaintiff  (who  was  the  administrator  of  Jas.  T.  Hackney, 
and  Mary  Hackney,  father  and  mother  of  defendant's  wife, 
who  was  married  prior  to  1866,  Jas.  T.  Hackney  hav- 
ing died  in  1859,)  had  agreed  to  receive  in  payment  of 
the  balance  due  on  said  Ji.fa.  the  amounts  coming  to  him 
and  his  wife  from  the  respective  estates  of  Jas.  T.  and  Mary 
Hackney,  and  that  there  were  no  debts  due  from  either  of 
the  estates — and  also  offered  to  prove  in  connection  with 
the  foregoing  testimony,  the  returns  made  by  the  plaintiff 
Harrison,  as  administrator  de  bonis  non  on  the  estate  of 
Jas.  T.  Hackney,  to  show  the  amount  received  by  him  as 
such  administrator,  and  the  amounts  due  the  heirs  at  law  of 
said  intestate  by  said  Harrison  as  such  administrator,  which 
evidence  so  offered,  the  court  ruled  out  on  motion  of  plain- 
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tiff's  attorney,  to  which  the  defendant  excepted,  and  now 
assigns  the  same  as  error.  The  jury  then  found  a  verdict 
for  the  plaintiff  for  $170.00,  as  the  balance  due  on  the  exe- 
cution. 

1.  2.  There  was  no  error  in  ruling  out  the  testimony 
offered  by  the  defendant  for  the  purpose  of  showing  that 
the  execution  was  paid  off.  The  alleged  agreement  was 
merely  executory  and  not  binding  upon  either  as  to  any  de- 
finite amount,  whereas  the  execution  was  for  a  definite 
amount.  Besides,  the  execution  was  in  favor  of  the  admin- 
istrator of  Mary  Hackney,  and  the  testimony  offered  was 
the  returns  made  by  the  administrator  de  bonis  non  of  Jas. 
T.  Hackney. 

Let  the  judgment  of  the  court  below  be  aflBrmed. 


Smith  vs.  The  State  of  Geokgia. 

[This  case  was  argned  at  the  last  term  and  decision  reserved.] 

1.  After  verdict,  an  indictment  under  section  4414  of  the  Code,  will  be 
held  sufficient,  though  it  omit  the  word  privatdy  in  alleging  the  steal- 
ing of  goods  from  a  dwelling-house. 

2.  Where  the  indictment  specifies  the  goods  which  were  stolen,  and 
alleges  that  their  value  was  over  fifty  dollars,  a  general  verdict  of 
guilty  is  sufficient,  without  any  special  finding  as  to  the  value  of  the 
goods. 

8.  It  has  never  been  the  practice  in  this  state  to  enter  on  the  record  the 
fact  that  the  prisoner  and  his  counsel  were  present  when  sentence 
was  pronounced;  and  the  silence  of  the  record  as  to  such  fact  is  no 
cause  for  art-esting  the  judgment  or  setting  it  aside. 

4.  A  sentence  which  is  preceded  by  a  statement  of  the  case  in  which  it 
is  rendered,  need  not  name  the  prisoner's  offense  in  the  body  of  it. 
Nor  need  it  be  signed  or  dated,  if  it  be  entered  on  the  minutes  as  of 
a  particular  day,  and  the  minutes  of  that  day  be  regularly  signed  by 
the  presiding  judge. 

Criminal  law.  Indictment.  Verdict.  Sentence.  Prac- 
tice in  the  Superior  Court.  Judgments.  Before  Judge 
Tompkins.    Chatham  Superior  Court.    February  Term,  1877. 

Smith  and  Davis  were  charged  with  the  offense  of  larceny 
from  the  house  of  goods  over  the  value  of  $50.00,  for  that 
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they,  in  the  county  of  Chatham  and  state  of  Georgia,  on 
December  20, 1876,  with  force  and  arms,  from  the  dwelling- 
house  of  one  Eldred  Geffcken,  one  pocket-book,  of  the  value 
of  $1.00,  and  ...  all  the  property  of  one  Georgia  C. 
G^ffcken,  therein  being  found,  wrongfully,  feloniously,  and 
fraudulently,  did  take  and  carry  away  with  intent  to  steal 
the  same,  etc.  The  jury  acquitted  Davis,  but  found  Smith 
guilty.  The  court  sentenced  him  to  the  penitentiary  for 
eight  years.  It  did  not  appear  in  the  record  of  the  case  that 
either  the  prisoner  or  his  counsel  was  present  when  judg- 
ment was  pronounced.  Smith  moved  to  set  aside  the  sen- 
tence because  it  was  unsigned,  not  sufficiently  full,  the  pun- 
ishment was  excessive,  and  it  was  unauthorized  by  the  ver- 
dict. Also,  because  the  pleadings  and  record  were  so  fatally 
defective  that  no  valid  judgment  could  be  based  thereon. 

The  judge  certifies  that  the  sentence  was  pronounced  and 
entered  on  the  minutes  on  January  26,  1877,  and  the  min- 
utes duly  signed. 

The  motion  was  overruled,  and  defendant  excepted. 

A.  P.  &  S.  B.  Adams  ;  P.  W.  Mbldbim,  for  plaintiff  in 
error. 

A.  B.  Smtph,  solicitor  general,  for  the  state. 
Bleckley,  Judge. 

1.  The  indictment  omitted  the  word  "  privately,"  in  alleg- 
ing the  act  of  stealing.  Objection  to  it  on  this  ground  came 
too  late,  after  verdict.     Code,  §4629. 

2.  The  value  of  the  stolen  goods  being  alleged  in  the  in- 
dictment, and  the  allegation  being  material  in  grading  the 
punishment,  a  general  verdict  of  guilty  was  a  finding  that 
the  allegation  was  true.  If  the  value  proved  had  been  under 
fifty  dollars,  the  jury  would  have  returned  the  fact  specially 
(12  Ga.y  298),  or  rendered  a  verdict  of  not  guilty. 

3.  In  Georgia  practice,  the  presence  of  the  prisoner  and 
his  counsel,  in  all  stages  of  the  proceedings,  is  assumed,  un- 
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less  the  contrary  appears.  The  court  will  do  nothing  in 
their  absence  that  ought  to  be  done  in  their  presence,  and 
will,  from  time  to  time,  see  for  itself  that  they  are  present. 
But  it  is  not  usual  to  make  any  special  entry  in  the  minutes, 
or  elsewhere,  as  a  memorial  of  such  presence.  The  reason 
is,  doubtless,  that  whenever  any  act  or  proceeding  is  re- 
corded as  taking  place  in  a  criminal  case,  the  presence  of 
the  prisoner  and  his  counsel,  though  not  noted  expressly,  is 
included  in  each  entry  by  a  kind  of  implication ;  or  so  it  is 
deemed,  so  long  as  the  fact  of  presence  is  not  negatived  by 
the  record,  or  by  some  appropriate  evidence  aliunde.  Ar- 
raignment is  required  to  be  recorded  (Code,  §§4686,  4638, 
4640),  but  the  ordinary  form  of  entering  it  affords  no  evi- 
dence of  the  prisoner's  presence,  other  than  that  which  is 
implied  in  the  fact  of  the  arraignment.  To  arraign  a  pris- 
oner in  his  absence  is  legally  impossible.  Therefore,  if  he 
was  arraigned  he  must  have  been  present.  Sentence,  also, 
is  recorded,  and  the  record  bears  the  same  kind  of  testimony 
to  the  prisoner's  presence,  at  the  time  when  it  was  orally 
pronounced,  as  on  the  occasion  of  arraignment.  To  sentence 
a  prisoner  (in  felony,  at  least,)  during  his  absence,  is  legally 
impossible ;  from  which  it  follows,  that  if  he  was  sentenced 
he  must  have  been  present.  The  presence  of  his  counsel, 
unless  dispensed  with  by  consent,  is  equally  within  the  im- 
plication, inasmuch  as  (except  when  so  dispensed  with)  their 
presence  is  no  less  essential  than  his.  51  Ga,^  567.  As  may 
be  seen  by  the  authorities  cited  by  counsel  infra^  this  Geor- 
gia practice  would  not  suffice  in  England,  nor  generally  in 
America.  But  in  all  judicial  proceedings,  this  state  has  long 
used  a  concise  method  of  recording — sometimes,  it  may  be, 
altogether  too  concise.  Brevity,  within  certain  limits,  is  a 
great  merit ;  but  extreme  brevity,  like  most  other  extremes, 
is  an  imperfection,  and  the  scrappy  recording  which  is  in 
vogue  with  us  is  attended,  not  infrequently,  with  grave  in- 
convenience. From  the  language  used  in  11  Oa.^  253,  in 
the  head-note,  or  in  that  used  in  the  opinion,  it  need  not  be 
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necessarily  inferred  that  the  prisoner's  presence  or  that  of 
his  counsel  was  matter  of  record,  in  that  case,  on  the  min- 
utes of  the  superior  court,  or  elsewhere  in  what  is  termed 
the  record  proper.  Most  probably  it  appeared  to  the  su- 
preme court  from  the  bill  of  exceptions,  and  not  otherwise. 
In  a  large  and  loose  sense,  the  transcript  and  the  bill  of  ex- 
ceptions taken  together  are  often  called  '^  the  record,"  after 
a  case  reaches  the  supreme  court.  The  expression  "  con- 
ceded on  the  record,"  as  used  in  the  opinion  referred  to, 
would  scarcely  be  apropriate  if  the  purpose  had  been  to  rest 
the  argument  on  the  contentia  of  a  direct  entry  appearing  in 
the  record  proper.  As  the  bill  of  exceptions  was  prepared 
and  signed  by  counsel  for  the  plaintiff  in  error,  the  state- 
ment therein  of  a  fact  favorable  to  the  state  (the  defendant 
in  error),  might  well  be  called  a  concession.  The  authority 
most  in  point  on  the  question .  before  us  is  53  Oa,^  137.  It 
rules  that  absence  at  the  rendition  of  the  verdict  is  a  fact 
extrinsic  of  the  record,  and  may  be  proved  on  a  motion  to 
set  aside  the  verdict ;  and  that  the  judgment  will  not  be 
arrested  because  presence  does  not  affirmatively  appear,  in 
express  terms,  on  the  face  of  the  record.  The  ground  of 
the  decision  is,  established  practice  believed  to  be  uniform: 

4.  Failure  to  name  the  offense  in  the  body  of  the  sentence, 
and  to  sign  the  sentence  and  date  it,  is  not  fatal.  The  case 
was  fully  stated  at  the  top,  or  beginning  of  the  sentence, 
and  both  the  date  and  signature  were  supplied  by  entering 
the  sentence  on  the  fiiinutes  as  of  a  particular  day,  and  the 
regular  signing  of  the  minutes  of  that  day  by  the  judge. 
As  the  minutes  now  stand,  they  show  that  the  judgment,  or 
sentence,  was  pronounced  by  the  court,  when  it  was  pro- 
nounced, against  whom,  and  for  what  offense.  The  record 
is  complete,  and  sufficiently  explicit. 

Cited  by  counsel :  (indictment)  R.  M.  CharL,  151;  50  Oa.^ 
268  to  261;  Code,  §§4413,  4414,  4628;  1  Bish.  Cr.  Pro., 
§360  et  aeq.;  (verdict,  value),  2  Arch.,  Cr.  Plead.,  372 ;  1 
Greene,  316;  17  Iowa,  329;  46  Ib.y  531;  2  111.,  392;  32 
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N.  H.,  106 ;  (record),  64  Oa.,  350 ;  11  /J.,  253,  258  ;  51  IK, 
569  ;  6  Am.  R,  691 ;  1  Bieh.  Cr.  Pro.,  §§925,  931. 
Judgment  affirmed. 

l0~434| 
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1^—  Cameron,  trustee,  m,  Phillips. 

80    484  '  ' 

109    666| 

A'deed  to  secure  a  debt  made  by  the  grantor  to  a  trustee  "  i4>  »eize,  sell 
and  dispose  of"  certain  real  estate,  unless  the  debt  be  paid  at  a  given 
time,  with  stipulations  as  to  the  manner  of  sale,  and  providing  that 
the  proceeds  thereof  shall  be  applied  first  to  the  payment  of  the  debt» 
and  the  balance,  if  any,  to  the  grantor,  passes  such  a  title  to  the  pos- 
session of  the  land  in  the  trustee  as  will  enable  him  to  recover  in 
ejectment  to  carry  into  full  effect  the  p^irposes  of  the  trust. 

Deeds.  Title.  Ejectment.  Trusts.  Before  Judge  Hill- 
TBB.    Fulton  Superior  Court.    October  Term,  1877. 

Cameron,  as  trustee  for  Cox  &  Hill,  brought  complaint 
for  land  against  Phillips,  relying  on  the  following  deed  as 
abstract  of  title: 

"Geokoia — Fulton  County: 

This  indenture  made  and  entered  into  this  3d  day  of  June, 
1874 ;  Witnesseth,  that  William  R  Phillips  is  indebted  to 
Cox  &  Hill,  a  mercantile  firm  doing  business  in  the  city  of 
Atlanta,  county  of  Fulton,  in  the  sum  of  $4,000,  by  a  note 
due  the  first  day  of  November  next,  bearing  even  date  with 
the  present,  and  due  and  payable  the  first  day  of  November 
next,  for  the  sum  of  $4,000,  and  payable  to  Cox  &  Hill,  or 
bearer.  Now,  for  the  security  of  the  payment  of  said  note, 
as  well  as  in  consideration  of  the  sum  of  $10  to  him  in 
hand  paid  at  and  before  the  sealing  and  delivery  of  these 
presents,  the  said  William  R.  Phillips  has  this  day  granted, 
bargained,  sold  and  conveyed  unto  John  D.  Cameron  of 
said  county,  as  trustee,  as  hereinafter  set  forth  the  following 
described  property,  to- wit:  A  certain  city  lot  number  11, 
on  Peachtree  street,  being  a  part  of  land  lot  number  78,  in 
the  14th  district  of  Fulton,  fronting  on  Peachtree  street 
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81^,  running  back  to  Mrs.  Corry's  lot  78  feet,  bonnded  on 
the  south  by  what  was  formerly  known  as  Hayden's  Hall ; 
to  have  and  to  hold  the  same  to  the  said  John  D.  Cameron 
as  such  trustee,  and  his  successors  and  assigns  forever ;  con- 
ditioned, however,  that  should  the  said  William  R  Phillips 
pay  off  and  discharge  said  note  at  its  maturity,  then  these 
presents,  as  well  as  this  indenture,  to  become  null  and  void. 
But  should  said  W.  R.  Phillips  fail  or  refuse  to  pay  said 
note  at  its  maturity,  then  said  Cameron,  as  trustee,  may,  and 
he  is  hereby  authorized  to,  seize,  sell  and  dispose  of  said 
premises  at  public  outcry  at  the  door  of  the  court-house  of 
said  county,  after  giving  thirty  days  notice  of  such  sale  in 
some  public  gazette,  and  to  execute  good  and  legal  title  to 
the  purchaser,  and  to  apply  the  purchase-money,  after  the 
payment  of  all  expenses,  to  the  payment  and  discharge  of 
said  note  and  interest  and  costs,  and  the  overplus  to  pay 
over  to  said  William  R.  Phillips,  or  his  order. 

In  witness  whereof  the  said  William  R  Phillips  has  here- 
unto set  his  hand  and  affixed  his  seal  this  the  day  and  year 
first  above  written." 

(Signed  and  recorded  in  the  usual  form.) 

On  the  trial,  this  deed  was  offered  in  evidence  by  plain- 
tiff, but  rejected  by  the  court.  A  non-suit  was  ordered,  and 
plaintiff  excepted. 

CoLUBB  &  CoLLiBB,  for  plaintiff  in  error. 

£.  N.  Bbotles,  for  defendant. 

Jackson,  Judge. 

This  was  an  action  of  ejectment  founded  upon  an  instru- 
ment made  by  Phillips  to  Cameron,  as  trustee,  and  when 
the  case  was  tried,  the  court  ruled  out  the  paper  because  it 
did  not,  in  its  judgment,  pass  such  a  title  as  would  empower 
the  trustee  to  recover  the  pos(>e8sion  of  the  land  in  eject- 
ment 
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To  this  ruling  Cameron  excepted,  and  the  question  is,  did 
he  have  the  right  to  recover  the  possession  of  the  land  by 
virtue  of  the  paper  offered  in  evidence. 

It  appears  from  the  record,  that  to  secure  the  payment  of 
a  debt  due  to  Cox  &  Hill,  Phillips  executed  the  instrument 
to  Cameron  as  trustee  "  to  seize,  sell  and  dispose  of "  the 
house  and  lot  described,  and  with  the  proceeds  to  pay  the 
debt,  and  if  any  sum  was  left,  to  pay  that  to  Phillips,  unless 
the  debt  was  paid  at  maturity. 

We  think  that  the  intention  of  the  parties,  to  be  gathered 
from  the  entire  instrument,  was  to  pass  such  title  into  the 
trustee  for  the  benefit  alike  of  the  creditors  and  the  debtor, 
as  should  enable  him  to  sell  to  the  best  advantage  for  all, 
and  pay  the  cestui  qtd  trusts  what  the  deed  entitled  them  to 
receive  of  the  proceeds.  These  cestui  qui  trusts  are  Cox  & 
Hill,  and  secondly,  Phillips.  No  man  will  buy  a  law-suit ; 
and  it  is  fair  to  presume  that  unless  the  trustee  could  pos- 
sess himself  of  the  property  and  be  ready  to  deliver  it  to 
the  purchaser,  it  would  not  bring  a  full  price.  It  was,  there- 
fore, to  the  interest  of  all  that  Cameron  should  be  ready  to 
deliver  possession  when  he  sold.  Accordingly  he  is  empow- 
ered by  the  grantor,  to  seize  the  land,  which  means,  we  think, 
in  this  deed,  to  possess  himself  of  it.  He  is  empowered  not 
only  to  sell  but  to  dispose  ofj  which  words  help  to  convey 
the  idea  of  possession  and  the  delivery  of  possession.  It  is 
true  that  he  must  sell  in  a  particular  way  ;  but  this  often  is 
the  case  in  trust  deeds  where  the  title  is  conveyed  to  the 
trustee. 

On  the  whole,  under  the  rulings  of  this  court  and  the  true 
intent  and  meaning  of  this  paper,  as  gathered  from  its  entirq 
terms  taken  and  construed  together,  we  think  that  such  a 
title  passed  to  the  trustee  as  to  give  him  title  to  possess  this 
land. 

See  55  Oa.^  650,  and  Woodson  vs.  Veal  cfe  Minor j  decided 
to-day. 

Judgment  reversed. 
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Bryan  vs.  Tooke  et  al, 

1.  When  the  partner  who  signed  the  firm  name  to  the  note  sued  on  is 
dead,  )ii8  co-partner,  pleading  rum  e$tf(ietum,  is  a  competent  witness 
as  against  the  plaintiff,  to  prove  the  signature  unauthorized  and  for 

.  what  the  note  was  given,  though  he  would  be  incompetent  as  against 
the  representatives  of  the  deceased. 

2.  Where  the  note  was  given  in  renewal  of  another  made  by  the  same 
partner  who  signed  the  last,  which,  itself,  was  in  renewal  of  a  note 
by  a  different  firm  of  which  the  signer  had  been  a  member,  upon  a 
plea  of  lum  est  factum  by  the  co-partner,  the  onus  of  showing  authority 
to  sign  is  on  the  plaintiff. 

Partnership.  Witness.  Contracts.  Before  Judge  Crisp. 
Houston  Superior  Court.    November  Term,  1877. 

To  the  report  contained  in  the  decision  it  is  only  neces- 
sary to  add  that  two  of  the  grounds  in  the  motion  for  new 
trial  were  as  follows : 

(1.)  Because  the  court  allowed  Dennard  (the  partner  plead- 
ing non  est/actum)  to  testify  as  to  matters  which  occurred 
prior  to  the  death  of  Parr,  (the  partner  who  signed  the 
note),  over  objections  of  plaintiff. 

(2.)  Because  the  court  charged  "  that  Bryan  should  have 
conferred  with  Dennard  and  got  his  consent  before  he  took 
the  note,  or  before  he  could  bind  Dennard,"  and  refused  to 
charge  that  if  the  firm  allowed  Parr,  as  their  general  agent, 
to  commit  a  fraud  on  plaintiff,  they  would  be  bound. 

C.  C.  Duncan,  for  plaintiflE  in  error. 

Eli  "Wareen  ;  H.  M.  Holtzclaw,  for  defendant. 

Waknkr,  Chief  Justice. 

The  plaintiff  brought  this  action  on  a  promissory  note 
for  the  sum  of  $4,673,  payable  to  the  order  of  the  plaintiff, 
dated  11th  of  January,  1875,  and  due  twelve  months  after 
date,  with  ten  per  cent,  interest,  which  note  was  signed 
"  Tooke,  Parr  &  Dennard."   The  defendant  Dennard  pleaded 
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non  est  factum^  and  alleged  that  the  note  sued  on  was  not 
signed  by  him,  nor  was  the  same  signed  with  his  knowledge, 
consent,  or  authority ;  that  said  note  was  given  in  renewal 
of  a  debt  due  to  the  plaintiff  by  Tooke  &  Parr,  or  by  Tooke 
&  Cooper,  for  which  this  defendant,  nor  the  partnersliip  of 
which  he  was  a  member,  was  in  any  way  liable,  the  firm 
name  of  Tooke,  Parr  &  Dennard  having  been  signed  to  said 
note  by  D.  W.  Parr  unlawfully  and  without  authority,  the 
firm  not  being  interested  in  said  debt,  nor  liable  therefor. 
Upon  the  trial  of  this  issue,  the  jury  found  a  verdict  for  the 
defendant  Dennard.  The  plaintiff  made  a  motion  for  a  new 
trial  on  the  several  grounds  therein  stated,  which  was  over- 
ruled, and  the  plaintiff  excepted. 

The  action  was  brought  against  Tooke  and  Grice,  adminis- 
trator of  Parr  (the  latter  being  dead),  and  Dennard.  It  apn 
pears  from  the  evidence  in  the  record,  that  in  the  year  1873 
the  Houston  Cotton  Factory  was  owned  by  Tooke  <fe  Parr  as 
partners,  that  previous  to  1878  the  factory  was  owned  by 
Tooke,  Cooper  &  Co.;  that  on  8th  day  of  April,  1874,  written 
articles  of  copartnership  were  entered  into  betwen  Tooke, 
Parr,  and  Dennard,  who  became  the  owners  of  the  factory ; 
that  the  note  sued  on  was  given  in  renewal  of  another  note 
which  itself  had  been  renewed,  that  is  to  say,  the  first  note 
was  given  to  the  plaintiff  for  cotton  sold  in  1872  or  1873  to 
Tooke,  Cooper  &  Co.,  by  Tooke  &  Parr,  which  note  was  re- 
newed in  January,  1874,  by  Parr's  signing  the  firm  name 
thereto  of  Tooke,  Parr  &  Dennard,  before  the  latter  co-part- 
nership was  formed,  and  for  a  debt  not  created  by  it ;  that 
this  last  mentioned  note  was  again  renewed  by  Parr's  execut- 
ing to  the  plaintiff  the  note  now  sued  on,  all  of  which  was 
done  without  the  knowledge  of  Dennard,  so  far  as  the  record 
discloses.  The  plaintiff  knew  that  Tooke  and  Parr  were 
broke  at  the  time  of  the  renewal  of  the  notes  by  Parr  in  the 
co-partnership  name  of  Tooke,  Parr  &  Dennard,  and  also 
knew  that  Dennard  was  solvent. 

*'  There  was  no  error  in  allowing  Dennard  to  testify  at  the 
trial,  in  relation  to  matters  occurring  prior  to  the  death  of 
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Parr,  he  being  dead — bo  far  as  the  plaintiff  in  the  action  was 
concerned,  the  administrator  of  Parr  not  objecting  to  his 
testimony.  If  the  administrator  of  Parr  had  objected  to 
the  competency  of  Dennard  as  affecting  his  intestate's  estate, 
his  testimony  could  not  have  been  received,  for  the  reasons 
stated  in  Fidd  vs.  Walker^  36  Ga.,  620.  Bnt  the  adminis- 
trator of  Parr  did  not  object  to  the  competency  of  Dennard 
as  a  witness,  and  the  plaintiff  had  no  legal  right  to  object 
for  him. 

2.  The  defendant  Dennard  having  denied  by  his  plea  of 
non  est  factum  the  execution  of  the  note  so  far  as  he  was 
concerned,  and  it  appearing  from  the  evidence  that  the  note 
sued  on  was  executed  by  Parr  in  the  firm  name  of  Tooke, 
Parr  &  Dennard  before  that  co-partnership  was  formed,  and 
in  renewal  of  a  debt  created  by  another  firm  for  cotton  sold 
to  that  other  firm  of  which  Dennard  was  not  a  partner,  it 
was  incumbent  on  the  plaintiff  to  have  rebutted  this  prima 
facie  proof  to  the  satisfaction  of  the  jury,  by  showing  that 
the  note  sued  on  was  his  act  and  deed  and  executed  by  his 
authority,  which  it  appears,  from  their  verdict,  he  failed  to 
do.  In  view  of  the  evidence  contained  in  the  record,  we 
find  no  error  in  the  charge  of  the  court  to  the  jury,  or  in 
refusing  to  charge  as  requested.  Whether  the  new  firm  of 
Tooke,  Parr  <fe  Dennard  is  equitably  bound  to  pay  the 
debts  of  the  old  firm  of  Tooke  &  Parr  upon  a  proper  case 
being  made  to  try  that  question  is  one  thing — ^but  whether 
Dennard  is  liable  on  a  note  sued  on  as  a  partner  of  that  firm, 
under  the  pleadings  and  evidence  in  this  case,  is  another 
and  quite  a  different  thing.  There  was  no  error  in  overrul- 
ing the  plaintiff's  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Walls  vs,  Rutherford.  |iw  km 

[This  case  was  argaed  at  the  last  term  and  decision  referred.] 

As  section  1976  of  the  Code  declares  that  the  Hens  of  laborers  shall 
arise  upon  the  completion  of  their  contract  of  labor,  and  that  such 
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liens  in  conflict  with  each  other  shall  rank  according  to  date,  dating 
each  from  the  completion  of  the  contract  of  labor,  one  of  the  facts 
necessary  to  constitute  the  laborer's  lien  is  the  completion  of  his 
contract,  and  such  fact  must  appear  in  the  affidavit  of  foreclosure. 

Laborer's  lien.  Pleadings.  Before  Judge  Tompkins. 
Chatham  Superior  Court.    November  Term,  1876. 

This  ease  arose  upon  a  contest  over  a  fund  in  court  for 
distribution  between  Walls,  claiming  under  an  execution 
based  on  the  foreclosure  of  a  laborer's  lied  against  Howard, 
and  Rutherford,  under  a  distress  warrant.  The  proceed- 
ings on  the  lien  were  dismissed  for  insufficiency  in  the  affi- 
davit. 

The  affidavit  stated  that  Walls  was  a  laborer ;  that  How- 
ard was  indebted  to  him  $100.00  for  labor  performed  by 
him  on  Howard's  farm,  describing  it ;  that  the  labor  was  per- 
formed from  January  1,  1876,  to  the  14th  of  the  following 
December,  and  that  the  $100.00  now  due  is  the  balance  on 
account  of  such  labor ;  that  the  work  done  was  plowing, 
hoeing,  attending  to  the  stock,  etc.;  that  he  made  demand, 
payment  was  refused,  and  that  he  prosecutes  his  lien  within 
one  year  after  the  debt  became  due. 

To  the  said  dismissal  Walls  excepted. 

A.  P.  <fe  S.  B.  Adams  ;  A.  B.  Smith,  for  plaintiff  in  error. 

P.  W.  Meldeim,  for  defendant. 

Bleckley,  Judge. 

Certainly  a  laborer's  lien  cannot  be  foreclosed  until  it  has 
arisen.  When  does  it  arise  ?  The  Code  fixes  the  time  with 
precision.  It  declares  (section  1976)  that  the  liens  of  la- 
borers shall  arise  upon  the  completion  of  their  contract  of  la- 
bor. Until  then,  no  lien  exists.  And  this  is  a  wise  provision. 
A  general  lieu  that  can  be  foreclosed  by  mere  affidavit,  and 
can  be  enforced  at  once  by  the  seizure  and  sale  of  property, 
is  a  high  security.     By  giving  it  to  a  particular  class  of 
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creditora,  when  it  is  denied  to  others,,  the  hw  manifesto  a 
special  interest  in  the  favored  class,  and  a  disposition  to 
protect  those  who  may  belong  to  that  class,  somewhat  be- 
yond the  protection  afforded  to  the  citizens  generally.  It  is 
proper  that  such  a  discrimination  ehonld  be  attended  with 
the  reasonable  condition,  that  any  one  of  the  favored  indi- 
viduals, whoever  he  may  be,  shall  do  his  whole  duty  in  res- 
pect to  the  contract  out  of  which  his  Hen  is  to  spring ;  and 
a  most  important  part  of  his  duty  is,  to  hold  out  to  the  end, 
and  comply  fully  with  his  part  of  the  engagement.  In  or- 
der that  it  may  be  to  his  interest  not  to  break  with  his  em- 
ployer, or  otherwise  violate  his  contract,  the  law,  while  af- 
fording him  a  lien,  postpones  its  accrual  until  he  has  fully 
completed  his  contract  of  labor.  Not  a  single  day  before 
completion,  does  the  lien  have  any  existence.  Completion 
is  an  indispensable  fact,  as  much  so  as  labor,  and  the  affida- 
vit of  foreclosure  might  as  well  not  mention  labor  as  not 
aver  completion.  The  invariable  rule  in  respect  to  the  sum- 
mary foreclosure  of  liens  is,  that  the  affidavit  must  disclose  all 
the  facts  necessary  to  constitute  the  lien  claimed.  56  Ga.j 
288.  If  completion  had  been  wrongfully  prevented  by  the 
employer,  and  that  had  been  alleged  in  the  affidavit,  with 
the  requisite  details  as  to  how  and  when  the  wrong  was 
committed,  such  a  substitute  for  a  simple,  direct  averment 
of  completion  would,  perhaps,  have  been  sufficient.  I  think 
it  would. 

The  court  did  not  err  in  holding  the  affidavit  defective ; 
and  the  entire  superstinicture  built  on  such  a  foundation 
had  to  tumble. 

Cited  in  the  argument:  Code,  §§1991,  5022,  1976;  51 
Ga.,  560  ;  46  Ih.,  197 ;  56  lb.,  148  ;  Cooley  Con.  Lim.,  64, 
and  n.  1 ;  Code,  §3332  ;  54  Ga.,  137;  56  lb.,  289. 

Judgment  affirmed. 


The  Centbal  Railroad  vs.  Glass,  administratrix. 
The  presumption  of  law  being  that  the  company  was  negligent  in  run- 
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ning  over  and  hurting  Glass,  and  the  question  whether  such  pre- 
sumption was  rebutted  or  not  by  the  proof,  having  been  fairly  sub- 
mitted to  the  jury,  and  there  being  no  sufficient  evidence  of  dili- 
gence to  rebut  the  presumption,  this  court  will  not  control  the 
superior  court  in  the  exercise  of  its  discretion  in  refusing  the  new 
trial — no  substantial  error  having  been  committed  by  the  court  on 
the  issue  on  which  the  case  turned. 

New  trial.  Before  Judge  Hillybe.  Clayton  Superior 
Court.    September  Term,  1877. 

Reported  in  the  opinion. 

N.  J.  Hammond;  Spbeb  <fe  Stewart,  for  plaintiff  in 
error. 

OARTBBI.L  &  Wright  ;  Jno.  T.  Glenn,  for  defendant. 

Jaoeson,  Judge. 

This  action  was  brought  by  Glass  against  the  company, 
and  he  recovered  a  verdict.  The  company  moved  for  a 
new  trial ;  it  was  denied  and  the  company  excepted. 

Glass  was  taken  aboard  the  cars  at  Atlanta  drunk ;  he  had 
a  ticket,  but  failed  to  give  it  to  the  conductor  when  it  was 
called  for  before  the  train  reached  East  Point ;  and  that  and 
two  other  stations  were  passed  and  he  was  not  put  off  at 
either ;  when  in  three-quarters  of  a  mile  or  a  mile  of  an- 
other station,  on  an  embankment  some  two  hundred  yards 
from  a  crossing,  he  was  put  off  by  the  conductor  and  brake- 
man  in  a  drunken  condition,  he  saying  that  he  would  walk 
to  Jonesboro,  his  place  of  destination,  but  starting  off  in 
the  opposite  direction  back  to  Atlanta ;  when  he  got  about 
a  mile  he  lay  down  on  the  track ;  and  the  up-train  from 
Macon  ran  upon  him,  and  inflicted  very  serious  injury  upon 
his  person.  When  the  train  from  which  Glass  was  ejected 
met  the  up-train,  some  twelve  miles  below  the  point  of  his 
ejection,  the  conductor  and  engineer  of  the  up-train  were 
told  by  those  of  the  down-train  that  they  had  put  off  a 
drunken  passenger  up  above,  at  or  near  Adamson's  crossing, 
and  to  have  a  look-out  for  him ;  but  these  officers  do  not 
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show  that  they  were  diligent  in  looking  out,  notwithstand 
ing  the  warning. 

There  are  various  errors  of  law  complained  of,  but  none 
of  them  are  so  substantial  as  to  require  the  grant  of  a  new 
trial  in  the  view  we  take  of  the  case. 

Leaving  out  of  view  altogether  the  conduct  of  the  con- 
ductor and  brakeman  in  putting  Glass  oflf  the  train  at  the 
place  and  time  they  did  so,  the  law  presumes  that  the  up- 
train  which  did  the  damage  to  the  person  of  Glass  Wiis  neg- 
ligent, and  there  is,  in  our  judgment,  no  sufficient  proof  of 
diligence  on  the  part  of  the  officers  of  that  train  to  rebut 
this  presumption.  They  do  not  show  what  they  did,  what 
measures  they  took  to  guard  against  the  catastrophe  which 
ensued — at  least  no  sufficient  care  and  diligence  is  exhib- 
ited by  them. 

The  damages  are  not  exce*«ive ;  the  verdict  in  the  above 
view  of  the  case  was  right,  the  judge  approved  it,  and  we 
will  not  control  his  discretion. 

Judgment  affirmed. 


Jordan  vs.  Castes. 

1.  A  plea  to  the  jurisdiction,  though  sworn  to,  is  not  evidence  of  the 

facts  therein  stated. 
3.  After  such  plea,  in  a  case  founded  on  contract,  has  been  found  against 

defendant,  the  court  may  render  judgment  by  default,  there  being 

no  other  defense  filed. 
8.  An  issuable  plea  which  will  prevent  the  rendition  of  judgment  by 

the  court,  is  one  which  goes  to  the  merits  of  the  case. 

Evidence.  Pleadings.  Jurisdiction.  Practice  in  the 
Superior  Court.  Constitutional  law.  Before  Judge  Csisp. 
Lee  Superior  Court.     November  Term,  1877. 

Defendant  moved  for  a  new  trial  on  the  following,  among 
other  grounds : 

1.  Because  the  verdict  was  contrary  to  law  and  evidence. 

2.  Because  the  court  charged  that  the  pleas  and  traverse 
of  the  parties  were  not  evidence  in  the  case,  but  only  plead- 
ings. 

28 
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8.  Because,  on  the  day  after  the  verdict  in  favor  of  the 
plaintiflf,  on  the  question  of  jurisdiction,  there  being  no 
other  plea,  the  court  gave  judgment  by  default. 

The  motion  was  overruled,  and  defendant  excepted. 

The  other  facts  will  be  found  in  the  decisioji. 

D.  A.  Vason  ;  W.  A.  Hawkins,  for  plaintiflf  in  error. 

0.  B.  WooTEN ;  B.  P.  HoLLis,  for  defendant 
Wabnbe,  Chief  Justice. 

The  plaintiflf  sued  the  defendant,  in  the  county  of  Lee,  on 
two  promissory  notes,  for  the  sum  of  $9,872.95,  besides  in- 
terest. The  defendant,  at  the  first  term,  filed  a  plea  to  the 
jurisdiction  of  the  court,  in  which  he  alleged  that  he  was 
not,  at  the  time  of  the  commencement  of  said  suit,  a  citizen 
and  resident  of  said  county  of  Lee,  but  that  he  was,  and  still 
is,  a  citizen  of  the  county  of  Bibb,  in  this  state.  On  the 
trial  of  this  issue  of  jurisdiction,  the  jury,  under  the  evi- 
dence, found  a  verdict  in  favor  of  the  jurisdiction  of  the 
court,  and  against  the  defendant's  plea.  There  being  no 
other  plea  filed  in  the  case  but  the  plea  to  the  jurisdiction, 
the  court,  on  the  next  day  after  the  return  of  the  verdict 
upon  that  issue,  rendered  a  judgment  for  the  amount  of  the 
notes  sued  on,  as  provided  by  the  constitution  of  1868.  The 
defendant  made  a  motion  for  a  new  trial  on  the  grounds 
therein  stated,  which  was  overruled  by  the  court,  and  the 
defendant  excepted. 

1.  There  was  no  error  in  the  charge  of  the  court,  that  the 
pleadings  of  the  parties  were  not  evidence  as  to  the  question 
of  jurisdiction.  The  oflSce  of  the  pleadings  of  the  parties 
in  the  record,  is  to  lay  the  foundation  for  the  introduction 
of  evidence  at  the  trial.  The  reason  why  dilatory  pleas 
were  originally  required  to  be  sworn  to  was  to  prevent 
abuse  in  the  pleadings,  and  unnecessary  delay. 

2.  Whether  the  defendant  was  liable  to  be  sued  in  the 
county  of  Lee,  under  the  provisions  of  the  1690th  and  1691st 
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sections  of  the  Code,  was  a  question  for  the  jury,  under  the 
evidence  contained  in  the  record,  which,  in  our  judgment, 
was  sufficient  to  support  their  verdict  in  favor  of  the  juris- 
diction of  the  court. 

3.  There  was  no  error  in  allowing  the  plaintiff  to  take 
judgment  for  the  amount  sued  for  on  the  statement  of  facts 
disclosed  in  the  record.  The  "  issuable  defense "  contem- 
plated by  the  constitution  of  1868,  is  an  issuable  defense  to 
the  contract  sued  on,  and  not  an  issuable  defense  as  to  the  ju- 
risdiction of  the  court  in  which  the  suit  is  instituted  to  en- 
force that  contract.  When  the  dilatory  plea  to  the  jurisdic- 
tion of  the  court  is  overruled,  or  found  against  the  defend- 
ant, then  he  must  plead  to  the  action — that  is  to  say,  he  must 
answer  to  the  merits  of  the  plaintiff's  complaint  by  filing  an 
issuable  defense  thereto  on  oath,  if  he  has  got  any,  and  upon 
his  failure  to  do  so,  the  court  should  render  judgment  for 
the  amount  sued  for,  as  was  done  in  this  case. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Williams  et  al.  vs.  The  State  op  Gboboia. 

.   [This  case  was  argued  at  the  last  term  and  decision  reserved.] 

The  evidence  was  sufflcient  to  warrant  the  jury  in  finding  that  the  bur- 
glary wa8  committed  by  the  prisoners  in  the  night-time  as  charged. 

Criminal    law.     Burglary.    New   trial.     Before    Judge 
Tompkins.     Chatham  Superior  Court.    May  Term,  1877. 

Report  unnecessary. 

R.  D.  Walker,  by  brief,  for  plaintiffs  in  error. 

A.  B.  Smfth,  solicitor  general,  for  the  state. 

Bleckley,  Judge. 

The    clear  and  thoughtful   written   argument  of    Mr. 
Walker  has  failed  to  convince  us  that  the  jury  should  have 
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entertained  a  reasonable  doubt  of  its  being  dark  when  the 
burglary  was  committed.  While  the  occupant  of  the  room 
states  that  it  was  between  seven  and  nine  o'clock,  (the  date 
being  the  eleventh  of  April),  she  states  also  that  her  busi- 
ness in  the  room  at  the  former  hour  was  to  get  a  lamp,  and 
that  all  was  then  right.  It  would  thus  seem  that  there  was 
no  burglary  until  it  was  late  enough  for  lamps  to  be  needed. 
Moreover,  the  entry  was  made  from  the  street  through  a  win- 
dow, and  the  goods  which  were  taken  out  and  carried  away 
were  two  counterpanes,  two  blankets,  a  cloak  and  a  dress. 
The  burglars  opened  the  shutter  and  raised  the  sash,  entering 
from  the  street.  There  is  every  probability  that  they 
would  want  the  cover  of  darkness  to  hide  their  proceedings, 
and  there  is  very  little,  if  any,  doubt  that  they  had  it.  We 
th  nk  the  conviction  warranted  by  the  evidence.  Mr. 
Walker  cited  53  Ga.,  567 ;  48  /*.,  509  ;  4  Blackstone's  Com., 
224  ;  3  Greenleafs  Ev.,  §75 ;  3  Chit.  Cr.  Law,  1104,  1108 ; 
Bishop's  Cr.  Law,  §163 ;  1  Hale's  P.  C,  550,  551 ;  10  N. 
H.,  105. 

Judgment  affirmed. 


GUILL  V8.  GuiLL. 


An  action  for  the  recovery  of  one-half  of  the  money  expended  in  pur- 
chasing material  to  build  a  house  in  the  joint  occupancy  of  two  per- 
sons, should  be  brought  as  soon  as  the  money  is  expended^  and  if  not 
brought  within  four  years  thereafter,  is  barred  by  the  statute  of  lim- 

'  itations.  The  money  is  due  when  expended  and  not  when  the  joint 
occupancy  of  the  house  ceases — no  matter  at  whose  instance  or  by 
whose  fault  such  joint  use  terminated. 

Actions.     Statute  of  limitations.     Before  Judge  Bart- 
LETT.     Greene  Superior  Court.     September  Term,  1877. 

Reported  in  the  opinion. 

E.  C.  KiNNEBEEW,  for  plaintiff  in  error. 

No  appearance  for  defendant. 
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Jackson,  Judge. 

The  two  Guills  were  brothers  occupying  the  same  house. 
They  had  a  quarrel,  aud  the  one  brother  by  his  conduct 
constrained  the  other  brother  to  leave.  The  brother  when 
he  left,  sued  the  other  for  half  the  money  he  had  expended 
upon  the  house  six  or  seven  years  before,  and  not  for  dis- 
possessing him  of  the  joint  occupancy. 

The  statute  of  limitations  was  pleaded  in  bar;  the  court 
sustained  the  plea,  and  the  only  question  the  record  makes 
is,  was  the  plea  good  ? 

We  think  it  was.  The  money  was  spent  years  before  the 
suit — more  than  four  years — and  whatever  account  one 
brother  had  against  the  other  about  that  money,  was  due  and 
suable  when  it  was  spent  for  the  use  of  the  other,  at  his  in- 
stance and  request.  Being  due  then,  it  was  barred  when 
the  suit  was  brought. 

If  the  complaining  brother  had  sued  the  other  for  a  wrong- 
ful eviction,  or  a  tort  of  any  sort,  in  turning  him  out  of  pos- 
session, then  the  action  for  such  tort  would  not  have  been 
barred,  for  the  tortious  act  had  occurred  just  before  the 
suit  was  brought ;  but  as  the  suit  was  for  money  due  from 
one  brother  to  the  other  for  over  four  years,  it  was  barred. 

Judgment  affirmed. 


60    447 

Wmo,  relator,  vs.  Tompkins,  Judge.  ^ 

[This  case  was  aigaed  at  the  last  term  and  the  decision  reserved.] 

When  the  biU  of  exceptions  does  not  state  the  facts  correctly,  the  pre- 
siding judge  may  certify  with  the  addition  of  an  explanatory  note, 
but  he  is  not  compelled  to  pursue  this  course;  he  may  return  the  bill, 
with  his  exceptions  thereto  in  writing,  to  counsel  for  plaintiff  in 
error,  and  refuse  to  sign  until  the  objections  have  been  removed. 

Practice  in  the  Superior  Court.  -Practice  in  the  Supreme 
Court.  Before  Judge  Tompkins.  Mcintosh  Superior 
Court.     April  Term,  1877. 

Reported  in  the  decision. 
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W.  A.  Way  ;  H.  A.  Ddnwoody  ;  McComiELL  &  H»r- 
WABD,  for  relator. 

R.  E.  Lester  ;  P.  W.  Mkldrim,  for  respondent. 

Warner,  Chief  Justice. 

This  was  a  mandamtts  ni^  issued  by  this  court,  calling 
upon  Judge  Tompkins  to  show  cause  why  a  mandamus 
absolute  should  not  be  granted  requiring  him  to  sign  and 
certify  a  bill  of  exceptions,  which  had  been  made  out  and 
tendered  to  him  by  the  defendant  in  a  criminal  case.  In 
his  answer  to  the  m/indamu8  nisi  the  judge  states  that  he  re- 
fused to  sign  and  certify  the  bill  of  exceptions  tendered  to 
him  because  the  same  was  erroneous  in  several  particulars, 
and  returned  the  same  to  the  defendant's  attorney  with  his 
objections  in  writing,  as  required  by  the  4257th  section  of 
the  Code.  Instead  of  removing  these  objectione,  the  de- 
fendant's attorney  returned  the  bill  of  exceptions  to  the 
judge  with  the  request  that  he  should  sign  it  at  all  events, 
and  append  thereto,  if  he  chose  to  do  so,  a  certiiScate  of  hit 
objections,  which  the  judge  declined  to  do. 

It  was  the  duty  of  the  defendant's  attorney  to  have  re- 
moved the  objections  pointed  out  by  the  judge,  or  to  have 
proceeded  as  required  by  the  4258th  section  of  the  Code. 
The  judge  may  sign  and  certify  a  bill  of  exceptions  with 
an  explanatory  note  thereto,  but  he  is  not  compelled  to  do 
so  when  it  does  not  state  the  truth  and  the  whole  truth 
as  to  all  the  material  facts  which  occurred  on  the  trial  of 
the  case.  The  better  practice  is  to  require  that  the  bill  of 
exceptions  should  state  all  the  material  facts  correctly  before 
the  judge  certifies  to  the  truth  of  the  same,  and  then  there 
will  be  no  necessity  for  any  explanation.  Let  the  applica- 
tion for  a  mandamus  be  discharged. 
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Frand  which  mntl  have  been  diaeovBred  if  ummI  and  reMonable  dili- 
gence had  been  exerciaed,  ia  nol  a  good  reply  to  the  statute  of  limi- 
tations. Where,  in  19^,  a  factor  sold  cotton  for  his  principal,  re- 
ceived the  proceeds,  and,  on  payment  being  demanded,  answered 
falsely  and  fraudulently  that  he  had  paid  the  money  over  to  a  third 
person,  but  was  not  then  or  thereafter  called  upon  to  show  a  receipt, 
or  exhibit  his  books,  orfUmish  any  evidence  ot  the  payment  except  his 
bare  word,  and  used  no  trick  or  artifice  to  support  his  statement  at 
stifle  inquiry,  an  action  brought  for  the  money,  in  1877,  by  the  prin- 
cipal against  the  factor,  was  barred  ;  and  the  declaration,  though  set- 
ting forth  the  fraud,  and  avering  its  non-discovery  until  within  two 
years  prior  to  the  institution  of  the  suit,  was  properly  dismissed  on 
demurrer. 

Statnte  of  limitations.  Fraud.  Before  Judge  Gibson. 
Richmond  Superior  Court.    October  Term,  18  /7. 

Report  unnecessary. 

Hook  &  Webb,  for  plaintiff  in  error. 

FuASK  U.  KiLusB,  for  defendant 

Bleckley,  Jndge. 

That  the  fraud  complained  of  could  and  ought  to  have 
been  discovered,  long  before  suit  was  brought,  is  plainly  ap- 
parent. Diligence  to  detect  fraud  is  as  much  incumbent  upon 
a  party  who  labors  under  no  disability,  as  to  do  any  other  act 
in  which  his  interest  is  involved.  He  must  look  about  him, 
and  see  what  villainies  environ  him.  If  he  has  been  caught 
in  a  net,  he  must  feel  for  the  meshes.  A  principal  ought 
to  run  down  his  accounts  with  his  factor  once  in  four  years. 
Books,  papers,  everything,  ought  to  be  examined,  and  a 
final  settlement  had.  He  should  be  wakeful  and  watchful. 
Unless  he  is  duly  vigilant,  the  law  will  not  aid  him.  56 
Ga.j  161. 
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Healey.  Beny  A  Co.  vs,  Scofleld. 

Cited  for  plaintiff  in  error :  Code,  §2931 ;  8  Ga.y  68,  70, 
511 ;  25  lb.,  84;  35  /J.,  40;  41  lb.,  171. 

Cited  for  defendant  in  error :  4  Ga.,  308 ;  63  lb.,  371 ; 
8  16.,  511 :  25  lb.,  84 ;  35  lb.,  43 ;  28  lb.,  38 ;  24  lb.,  581 ; 
18  lb.,  520;  56  lb.,  161;  19  lb.,  448;  20  lb.,  242;  7 
/J.,  573;  59  /*.,  113 ;  50  IB.,  577;  35  lb.,  280;  Code, 
§2918 ;  26  Ga.,  443 ;  22  lb.,  129 ;  45  lb.,  456 ;  Code,  §2934 ; 
34  Ga.,  245 ;  16  lb.,  114;  37  lb.,  319  ;  53  lb.,  364 ;  55  /*., 
627. 

Judgment  affirmed. 


__  Healey,  Berby  &  Co.  vs.  Soofield. 

'  60    460  ' 

111    668 

I  60  4501      1  •  '^^^  claim  afladavit  was  in  the  name  of  Thomas  G.  Healey,  Maxwell 
|f  112  8io|  R.  Berry  and  Julius  A.  Hay  den,  Berry  making  the  afladavit;  the 

117  948  motion  for  a  new  trial  states  the  case  at  the  head  of  the  motion  as 

"Lewis  Scofleld  w.  Healey,  Berry  &Co.,  claim,  etc.,"  and  then 
states:  ''The  claimants  being  dissatisfied,"  etc;  the  bill  of  excep- 
tions states  the  claim  as  by  Healey,  Berry  &  Co. ;  a  motion  was  made 
to  dismiss  the  writ  of  error  because  of  the  variance  between  the 
claim  affidavit  and  the  motion  for  new  trial  and  bill  of  exceptions: 
Held,  that  as  neither  the  motion  for  new  trial  nor  the  bill  of  exceptions 
sets  out  a  partnership,  the  words  Healey,  Berry  &  Co  ,  will  be  con- 
strued to  mean  the  claimants,  Thomas  G.  Healey,  Maxwell  R.  Berry, 
and  Julius  A.  Hay  den,  and  that  the  case  will  not  be  dismissed  on  the 
ground  that  a  party  other  than  the  three  claimants  set  out  in  the 
claim  affidavit  moved  for  the  new  trial  and  brought  the  case  to  this 
court,  and  the  bill  of  exceptions  will  be  amended  so  as  to  set  out  the 
names  in  full. 
2.  The  case  is  controlled  on  the  merits  by  Scofleld  w.  Oa%JdU,  decided 
today. 

Claim.  Practice  in  the  Supreme  Court.  Principal  and 
surety.  Before  Judge  Hillyer.  Fulton  Superior  Court. 
October  Term,  1877. 

Kfi.fa.  was  issued  by  the  comptroller  general  against 
Blodgett,  and  his  securities,  as  superintendent  of  the  Western 
and  Atlantic  Railroad,  and  levied  on  certain  property  as  be- 
longing to  H.  I.  Kimball,  one  of  the  securities.     It  was 
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claimed  by  Healey,  Berry  ife  Co. ;  on  the  trial  it  was  found 
Bubject ;  they  made  a  motion  for  new  trial,  which  was  over- 
ruled, and  they  excepted.  The  only  point  made  by  claim- 
ants which  is  necessary  to  an  understanding  of  the  decision 
is  this :  that  the  principal  part  of  the  default  for  which  the 
jf.  fa.  issued  resulted  from  an  illegal  private  sale  by  Blodg- 
ett  to  Scotield  of  scrap-iron  belonging  to  the  Western  and 
Atlantic  Ilailroad ;  that  Scofield  was  a  security  on  the  bond, 
yet  he  bought  thus  and  gave  Ids  notes  payable  to  Blodgett 
or  bearer,  which  were  discounted  by  the  latter  and  the 
money  appropriated  to  his  own  use ;  that  Kimball  knew 
nothing  of  this  at  the  time ;  and  that  Scofield,  having  paid 
off  the  execution,  was  seeking  to  enforce  it  against  his  co- 
securities,  and  against  this  property  as  having  passed  through 
Kimball's  hands. 

CoLLiEE  ife  CoLLiEB ;  HoPKiNs  &  Glenn,  plaintiffs  in  error. 

D.  F.  &  W.  R.  Hammond  ;  P.  L.  Mynatt,  for  defendant. 

Jackson,  Judge. 

A  motion  was  made  to  dismiss  this  case  on  the  ground  that 
a  party,  not  a  party  to  the  case  tried  by  the  jury,  made  the 
motion  for  a  new  trial,  and  brought  the  judgment  of  the 
court  refusing  to  grant  it  to  this  court.  Of  course  nobody 
but  a  party  to  the  case  tried  can  move  to  set  aside  the  ver- 
dict, for  the  simple  reason  that  the  real  party  may  be  satis- 
fied with  the  verdict,  and  may  not  wish  to  open  the  case 
anew.  A  stranger  has  no  right  to  meddle  with  it,  and 
hence,  where  one  corporation  was  the  party  which  tried  the 
cause  before  the  jury,  and  another  corporation  made  a  mo- 
tion to  set  their  verdict  aside,  and  brought  the  judgment  of 
refusal  to  grant  the  new  trial  here,  we  dismissed  the  case. 
See  69ih  Oa,,  185. 

The  whole  question,  therefore,  is,  has  a  party  other  than 
those  who  claimed  the  property  in  dispute,  moved  for  the 
new  trial  and  brought  the  judgment  refusing  the  motion 
here? 
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The  claim  affidavit  was  made  by  Maxwell  R.  Berry,  claim- 
ing the  property  for  himself  and  Thomas  G.  Healey  and 
Julius  A.  Hayden ;  and  on  the  issue  whether  or  not  the 
property  was  subject  to  the  fi.fcu^  or  was  the  property  of 
these  claimants  and  not  subject,  the  case  was  tried  and  the 
jury  passed.  The  motion  for  a  new  trial  stated  the  ease 
thus :  "  Lewis  Scofield  vs.  Healey,  Berry  &  Co.,  claim,  etc., 
in  Fulton  superior  court,  fall  term,  1877,  and  verdict  for  the 
plaintiff  finding  the  property  subject.  The  claimants  being 
dissatisfied  witii  the  verdict,  moved  the  court,  etc."  And 
the  bill  of  exceptions  recites  it  as  the  case  of  ^^  Lewis  Sco- 
field vs.  Healey,  Berry  &  Co."  On  these  facts,  it  is  insisted 
that  Healey,  Berry  &  Co.,  being  a  partnership,  is  a  different 
person  or  party  in  law  from  the  claimants,  who  were  Thomas 
G.  Healey,  Maxwell  R.  Berry,  and  Julius  A.  Hayden. 

It  will  be  observed  that  neither  the  motion  for  a  new  trial 
nor  the  bill  of  exceptions,  sets  out  Healey,  Berry  &  Co.  as  a 
partnership,  and  therefore  the  case  is  not  a  case  where  the 
claimants  who  tried  the  issue  are  individuals,  and  the  mov- 
ants for  a  new  trial  a  partnership.  On  the  contrary,  Hea- 
ley, Berry  &  Co.  unquestionably,  taking  the  whole  record 
together,  mean  the  claimants  as  set  out  in  the  affidavit 
Those  individuals  are  called  in  one  place  Healey,  Berry  & 
Co.,  and  in  another  are  named  in  full,  and  there  can  be  no 
doubt  that  the  same  persons  are  intended  in  each  place, 
and  the  whole  record  may  be  made  to  consist  on  this  idea. 

But  whilst  the  record  proper  does  not  show  that  these 
claimants  were  partners,  yet  the  evidence  calls  them  a  firm, 
and  if  that  fact  proven  be  considered  a  part  of  the  record, 
as  the  evidence  is  incorporated  in  it,  we  are  of  the  opinion 
that  the  bill  of  exceptions  could  be,  if  necessary,  amended 
by  the  record  and  made  to  read  that  the  case  was  between 
them  and  Scofield,  and  as  they  composed  this  firm,  that  it  is 
wholly  immaterial  whether  they  claimed  as  partners  or  ten- 
ants in  common  ;  for  partners  holding  real  estate  hold  it  as 
tenants  in  common — 19  Qa.y  14,  84 — and  it  is  equally 
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immaterial  whether  they  claimed  or  moved  for  a  new  trial, 
or  brought  the  case  here  in  one  capacity  or  the  other. 

I  think  it  enough  that  the  whole  record,  taken  together, 
shows  that  the  real  contestants  with  Scofield  were  these  three 
men,  and  that  their  case  should  not  be  dismissed  upon  any 
such  a  technicality  as  that  in  one  place  they  are  called  Hea* 
ley.  Berry  &  Co.,  and  in  another  the  names  of  the  firm  are 
set  out  in  full.  The  case  is  clearly  distinguishable  from  the 
case  in  59 tA  Oa^  185,  where  one  corporation  tried  the  case 
before  the  jury,  and  another  moved  to  set  aside  the  verdict, 
and  where  the  record  nowhere  showed  or  intimated,  nor  was 
it  pretended,  that  they  were  the  same  corporation  and, 
therefore,  the  same  party. 

All  of  us  think  that  this  record,  showing  no  partner^ip 
anywhere  in  the  pleadings,  and  disclosing  by  the  evidence 
that  the  same  persons  who  claimed  the  property  made  the 
motion  for  a  new  trial,  and  brought  the  case  here,  is  suflB- 
eient  to  retain  the  case  in  court,  and  the  motion  to  dismiss 
is  denied,  and  leave  granted  to  amend  the  bill  of  exceptions 
so  as  to  set  out  the  parties  in  f  ulL 

2.  In  respect  to  the  merits  of  the  case,  for  the  reasons 
given  in  the  case  of  Soq/idd  vs.  Gashill  et  oZ.,  opinion  de- 
livered this  morning,  we  think  that  the  verdict  subjecting 
the  property  was  wrong,  and  that  a  new  trial  should  be 
granted,  it  being  the  judgment  of  this  court  that  under  the 
facts  proven,  Scofield  has  no  right  to  contribution  from  his 
co-securities  for  any  default  of  Blodgett,  which  he  made 
good,  but  which  arose  out  of  this  sale  of  iron,  when  he  him- 
self bought  it.  Scofield  bound  himself  to  see  that  Blodgett 
discharged  his  duty  as  superintendent  of  the  road,  and  then 
aided  him  in  a  transaction  wholly  in  the  teeth  of  Blodgett's 
duty,  and  he  cannot  call  upon  an  innocent  co-security  to 
help  him  make  good  the  default  which  he  himself  partici- 
pated in  making. 

As  this  point  controls  the  case  on  the  facts  proven,  it  is 
unnecessary  to  decide  other  and  difficult  questions  which 
abound  in  this  record. 

Judgment  reversed. 
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»?  ml  Hardy  v8.  Whitb. 

1.  Where  complaint  was  brought  against  two  defendants  as  joint 
makers  of  a  promissory  note,  payable  at  any  bank  in  Savannah,  one 
of  whom  signed  on  the  face  and  the  other  on  the  back,  unnecessary, 
in  order  to  charge  the  latter,  to  allege  protest  and  notice. 

2.  Short  form  of  pleading  discussed. 

Pleadings.  iDdorsement.  Promissory  notes.  Before 
Judge  Chisholm.  City  Court  of  Savannah.  July  Term,  1877. 

Beported  in  the  decision. 

E.  R.  BioHABDS,  for  plaintiff  in  error. 

Julian  Hartbidoe  ;  J.  R  Saussy,  for  defendant. 

Warneb,  Chief  Justice. 

The  plaintiff  brought  his  action  against  the  defendants 
on  two  promissory  notes  for  the  aggregate  sum  of  $413.00, 
besides  interest,  each  note  *  dated  1st  of  June,  1876,  due 
four  months  after  date,  payable  to  the  order  of  the  plain- 
tiff at  any  bank  in  Savannah,  Ga.,  the  name  of  Frank  White 
being  signed  on  the  face  of  the  notes,  and  the  name  of  Chris- 
topher White  being  signed  on  the  back  of  the  notes.  The 
defendants  were  sued  in  the  short  statutory  form  as  makers 
of  the  notes,  with  copies  of  the  same  annexed  to  the  plain- 
tiff^s  declaration.  Service  of  the  writ  and  process  was 
made  upon  Christopher  White  and  a  return  made  by  the 
sheriff  that  Frank  White,  the  other  defendant,  was  not  to 
be  found.  The  defendant  demurred  to  the  plaintiff^s  dec- 
laration, on  the  ground  that  it  appeared  on  the  face  thereof, 
that  he  was  only  liable  on  the  notes  as  indorser  or  surety, 
and  being  such  indorser  or  surety  on  the  notes,  and  the 
same  being  payable  at  any  bank  in  Savannah,  Georgia,  he 
was  entitled  to  notice  of  the  non-payment  of  the  same  and 
of  the  protest  for  non-payment,  and  that  such  notice  is  no- 
where alleged  in  said  declaration.     The  court  sustained  the 
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demurrer  and  dismissed  the  plaintiffs  case,  whereupon  he 
excepted.  ^ 

By  the  3808th  section  of  the  Code,  blank  indorsements 
of  negotiable  paper  may  always  be  explained  between  the 
parties  themselves,  or  those  taking  with  notice  of  dishonor, 
or  of  the  actual  facts  of  such  indorsements.  In  view  of 
that  section  of  the  Code,  and  the  rulings  of  this  court  in 
Thompson  vs.  Ifighy  13th  Ga.,  311,  and  in  Bostwickvs. 
Carleton^  14th  Oa,^  693,  it  was  competent  for  the  defend- 
ant to  have  proved  at  the  trial  in  what  capacity  and  for 
what  purpose  he  put  his  name  on  the  back  of  the  notes,  and 
and  for  the  plaintiff  also  to  have  proved  protest  and  notice, 
under  tlie  provisions  of  the  act  of  1847  to  "  simplify  and 
curtail  pleadings  at  law  "  without  averring  the  same  in  his 
declaration,  and  that  being  so,  the  court  erred  in  sustaining 
the  demurrer  to  it,  and  dismissing  the  same. 

The  mischievous  consequences  resulting  from  a  departure 
f.om  the  provisions  of  the  judiciary  act  of  1799,  in  respect 
to  pleadings,  that  monument  of  judicial  wisdom,  which  re- 
quired the  plaintiff  to  set  forth  his  cause  of  action  plainly 
and  distinctly  in  his  declaration,  and  the  defendant  to  set 
forth  his  defense  in  like  manner  in  his  plea,  is  becoming 
more  and  more  apparent  every  day,  most  notably  in  pleas 
of  former  recovery,  when  the  record  under  the  short  form 
of  pleading  always  fails  to  show  what  were  the  facts  in  ibsue 
on  a  former  trial  between  the  parties  litigant ;  and  this 
great  evil  must  necessarily  increase  with  the  lapse  of  time, 
when  all  contemporary  witnesses  shall  be  dead,  to  say  noth- 
ing of  the  danger  of  having  now  to  rely  upon  the  parol  evi- 
dence of  living  witnesses  to  prove  what  facts  were  put  in 
issue  on  a  former  trial,  instead  of  tU^  record  of  that  former 
suit. 

The  restoration  of  the  judiciary  act  of  1799,  as  the  proper 
mode  of  pleading  at  law,  retaining  the  statutes  allowing 
amendments,  and  repealing  the  act  of  1847,  (embodied  in 
the  Code,)  to  simplify  and  curtail  pleadings  at  law,  would 
greatly  contribute  to  the  welfare  and  protection  of  the  state. 
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and  put  the  parties  litigating  in  the  courts  upon  notice  of 
the  plaintiflPs  demand,  as  well  as  of  the  defendant's  defense, 
and  thus  prevent  surprise  to  either  "party.  But  so  long  as 
the  act  of  1847,  remains  upon  the  statute  book  of  the  state, 
h  is  our  duty  to  administer  it  according  to  the  interpretation 
heretofore  given  to  it  by  this  court. 
Let  the  judgment  of  the  court  below  be  reversed. 


Edenfibld  vs.  Canadt. 

1.  When  one  represents  that  he  owes  to  the  debtor  of  another  a  debt 
of  equal  amount,  substitutes  himself  in  place  of  the  debtor  by  parol 
agreement  with  the  creditor,  fixes  a  time  for  payment,  and  thus  in- 
duces the  creditor  to  discharge  the  debtor  and  trust  exclusively  to 
him,  his  undertaking  to  pay  is  not  collateral,  but  original,  and  per- 
formance may  be  enforced  whether  he  ever  in  fact  owed  an}rthing 
to  the  debtor  in  whose  stead  he  agreed  to  be  bound,  or  not. 

2.  That,  on  the  part  of  the  two  debtors,  the  motive  to  the  substitution 
was  a  gaming  contract  between  themselves,  which  contract  was  ille- 
gal and  void,  will  not  hinder  the  substitution  from  being  effective 
by  way  of  estoppel,  if  the  creditor  discharged  his  original  debtor,  and 
accepted  the  substitute  without  any  notice  that  the  transaction  in- 
volved the  execution  or  settlement  uf  a  gaming  contract. 

8.  The  only  disputed  question  at  the  trial  being  as  to  notice,  and  the 
evidence  on  that  being  conflicting,  the  judgment  of  the  magistrate 
in  favor  of  the  creditor,  on  the  facts  set  forth  in  the  return  to  the 
certiorari,  should  not  be  disturbed. 

Statute  of  frauds.  Contracts.  New  trial.  Before  Judge 
Johnson.  Emanuel  Superior  Court.  October  Adjourned 
Term,  1877. 

Edenfleld  sold  goods  to  Daniels  to  the  amount  of  $50.00, 
and  charged  them  to  liim  on  his  books.  Canady  was  in- 
debted to  Daniels  in  a  like  amount.  Upon  Canadj's  request, 
Edenfleld  gave  Daniels  credit  for  $50.00,  and  charged  the 
same  to  Canady.  This  was  with  the  consent  of  Daniels. 
The  indebtedness  of  Canady  to  Daniels  was  based  on  a  gam- 
ing consideration.  Whether  this  fact  was  known  to  Eden- 
fleld at  the  time  of  the  change  in  the  debtors,  the  evidence 
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WM  conflicting.  Canady  having  failed  to  pay,  Edenfield 
brought  suit  in  a  justice  court.  The  magistrate  entered 
judgment  for  the  plaintiff.  On  certiorari  thereto  this  judg- 
ment was  reversed,  and  plaintiff  excepted. 

Charles  B.  Kbllt,  by  L.  J.  Glenn  &  Son,  for  plaintiff 
in  error. 

No  appearance  for  defendant. 

Blisoklst,  Judge. 

1.  The  substitution  of  debtor  for  debtor  is  not  infrequent, 
and  there  is  a  place  for  it  in  the  law.  The  undertaking  in 
such  case  is  not  collateral,  but  original,  and  performance  may 
be  enforced  as  between  the  new  parties,  no  matter  what 
equities  between  the  primary  contractors  may  have  existed. 
See  20  Ga.,  403 ;  40  lb.,  65  ;  55  lb.,  277. 

2.  The  motive  to  the  substitution  is  immaterial.  That  one 
set  of  parties  had  between  them  a  gaming  contract,  which 
was  illegal  and  void,  will  not  hinder  the  substitution  from 
being  effective  by  way  of  estoppel,  if  the  legal  creditor  dis- 
charged his  own  legal  debtor,  and  accepted  the  substitute 
without  any  notice  that  the  transaction  involved  the  execu- 
tion or  settlement  of  a  gaming  contract.  See  1  Barnwell 
&  Adolph.,  142. 

8.  There  was  no  disputed  question  at  the  trial  in  the  jus- 
tice court,  except  as  to  notice,  and  on  that  the  evidence 
was  conflicting.  The  magistrate  found  in  favor  of  the  cred- 
itor. On  the  facts  set  forth  in  the  return  to  the  certiorari, 
the  finding  should  not  have  been  disturbed. 

Cited  in  the  argument :  40  Oa.,  65 ;  Code,  §1951. 

Judgement  reversed. 


The  Mayor  Bra,  of  Brunswick  vs.  Dure. 

Where  the  only  issue  made  by  the  answer  to  the  mandamu$  nisi  is  the 
fact  that  a  bill  in  equity  has  been  filed  asking  that  the  plaintiff  in 
judgment,  who  applied  for  the  mandamus,  be  enjoined,  and  thus  the 
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sole  question  made  under  the  Code,  section  8301,  is  as  to  the  equity 
of  said  bill,  and  is  a  question  of  law,  the  court  may  determine  the 
same  without  a  jury,  and  the  judgment  that  the  bill  has  no  equity  in 
it  being  right,  this  court  will  not  reverse  the  judgment,  making  the 
mandamtts  absolute. 

Mandamus,  Practice  in  the  Superior  Court.  Before 
Judge  T0MPKIN8.    Glynn  Superior  Court.   November  Term, 

1877. 

Dure  recovered  certain  judgments  against  the  Mayor  etc., 
of  Bru nswick.  He  filed  a  petition  for  mandamioa  against  the 
defendant,  setting  out  these  judgments,  that  he  could  find  no 
visible  property  to  levy  upon,  that  defendant  was  empowered 
to  levy  a  tax  of  one  and  a  half  per  cent.,  and  had  already 
done  so  for  the  year  1877,  that  he  had  demanded  payment 
and  it  had  been  refused ;  he  took  a  mandamus  nisi  calling 
on  defendant  to  show  cause  why  it  should  not  pay  his  claim 
from  money  on  hand,  or  if  none,  raise  it  by  taxation.  De- 
fendant answered  that  another  suit  was  pending  by  bill  for 
injunction  against  movant  and  others,  to  enjoin  the  collection 
of  this  claim,  which  showed  the  complete  distribution  of  the 
tax  of  1877,  and  contained  various  reasons  why  tliis  claim 
should  not  be  collected.  The  judge  made  the  rule  absolute 
for  the  amount,  to  be  paid  from  the  tax  of  1878,  and  defend- 
ant excepted. 

Mebshon  &  Smtth  ;  R.  K.  Hines,  for  plaintiff  in  error. 

QooDTEAE  &  Harris,  for  defendant. 

Jackson,  Judge. 

This  was  an  application  for  a  mandamus^  which  was  made 
absolute,  and  the  city  of  Brunswick. excepted. 

The  only  issue  made  by  the  city  was  a  certain  bill  in 
equity  praying  for  an  injunction  against  Dure,  to  forbid  the 
enforcement  of  his  judgment  against  the  city.  That  issue 
was  a  question  of  law  for  the  court,  the  bill  in  equity  being 
all  in  writing  and  the  sole  issue  being — is  there  equity  in  it  ? 
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If  an  issue  of  fact  had  been  made,  a  jury  should  have  tried  it 
under  section  3201  of  the  Code ;  but  it  being  solely  one  of 
law,  the  court  should  pass  upon  it.  Accordingly  the  court 
passed  an  order  in  term  to  pass  upon  it  in  vacation,  and  did 
so,  having  the  judgment  properly  entered  of  record;  which 
narrows  the  question  to  this  point — was  there  equity  in  the 
bill  appended  to  the  answer  of  the  city  to  the  mandamus 
nisi  f 

We  think  there  was  none,  and  have  so  held  at  this  term  in 
the  case  of  the  City  of  Brunswick  vs.  Harris^  bailiffs  et  al,y 
not  yet  reported.  The  bill  alleges  nothing  against  this  judg- 
ment, no  fraud  or  mistake,  or  other  reason  in  equity  why  it 
should  not  be  paid,  except  that  the  city  owes  other  people, 
and  some  of  them  have  defrauded  her,  and  hold  fraudulent 
claims  against  her ;  but  that  is  no  reason  why  she  should  not 
pay  this  judgment,  which  is  not  attacked  for  fraud  or  other 
equitable  reason  to  set  it  aside.  The  mundamus  nisi  asked 
that  the  city  be  made  to  pay  the  judgment ;  the  court  made 
it  absolute,  to  come  out  of  the  taxes  of  1878 ;  the  debt  is 
something  over  nine  hundred  dollars ;  it  can  be  and  ought 
to  be  paid  by  the  city ;  and  we  affirm  the  judgment. 

Judgment  affirmed. 


Moody  vs.  Griffin. 


Although  time  is  of  the  essence  of  the  contract,  it  may  be  waived  ;  and 
if,  by  consent,  one  party  has  complied  with  its  terms  after  the  pre. 
scribed  time,  a  bill  for  specific  performance  will  lie  against  the 
other. 

Contracts.  Specific  performance.  Waiver.  Before 
Judge  Bartlett.  Greene  Superior  Court.  September  Ad- 
journed Term,  1877. 

Reported  in  the  decision. 

H.  T.  & H.  G.  Lewis;  E.  C.  Einnebrew,  for  plaintiff  in 
error. 
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Jno.  C.  Bbed,  by  brief,  for  defendant. 
Warneb,  Chief  Justice. 

The  complainant  filed  his  bill  on  the  equity  side  of  the 
court,  against  the  defendant,  praying  substantially  for  the 
specific  execution  of  a  contract  upon  the  allegations 
contained  therein.  On  the  trial  of  the  case,  the  jury,  under 
the  evidence  and  charge  of  the  court,  found  a  verdict  in 
favor  of  the  defendants.  The  complainant  made  a  motion 
for  a  new  trial  on  the  grounds  therein  stated,  which  was 
overruled,  and  the  complainant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  on  the 
2l8t  of  November,  1871,  the  complainant,  by  deed,  conveyed 
a  tract  of  land  therein  described  to  the  defendant,  Grifiin, 
for  the  consideration  of  $1102.35,  and  on  the  same  day 
Griffin  promised,  in  writing,  that  if  the  complainant  should 
pay  him  the  said  sum  of  $1102.35,  and  what  said  Griffin 
might  have  to  pay  for  taxes  on  said  land,  by  the  21st  No- 
vember, 1872,  to  sell  and  deed  said  land  to  him,  the  com- 
plainant, or  if  the  complainant  could  find  a  purchaser  of 
the  land  within  the  time  specified  who  would  pay  more 
money  for  it,  then  he  promised  to  make  a  title  to  such  pur- 
chaser. It  also  appears  from  the  evidence  in  the  record, 
that  a  few  days  after  the  21st  of  November,  1872,  the  de- 
fendant. Griffin,  came  to  the  complainant,  who  did  not  have 
the  money,  and  told  him  that  one  Thaxton  would  buy  the 
land  and  pay  $2,000.00  for  it,  and  that  if  complainant  would 
consent,  he.  Griffin,  would  sell  it  to  Thaxton.  Where- 
upon complainant  and  the  defendant.  Griffin,  agreed 
to  sell  the  land  to  Thaxton  for  $2,000.00— $500.00  to 
be  paid  Ist.  January,  1873,  and  the  remainder  in  an- 
nual installments  of  $500.00  each ;  and  that  after  Thax- 
ton had  paid  to  Griffin  as  much  as  Griffin  had  paid  him  for 
the  land,  or  as  much  as  he  owed  Griffin,  that  Griffin  was  to 
pay  the  remainder  of  the  $2,000.00  to  the  complainant,  after 
deducting  $350.00,  the  amount  of  two  executions  of  Tuggle 
and  Williams  against  the  complainant. 
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The  theory  of  complainant's  case,  as  made  by  his  bill,  was, 
that  in  accordance  with  the  original  written  contract  be- 
tween himself  and  Oriffin,  he  had  the  right  to  sell  the  land 
within  the  twelve  months  for  more  money  than  Griffin  paid 
him  for  it,  and  that  Griffin  was  bound  to  make  a  title  to 
such  purchaser,  and  that  he,  complainant,  would  be  entitled 
to  the  excess,  if  any  ;  that  time  was  of  the  essence  of  that 
contract,  but  Griffin  waived  the  time  and  consented  that  the 
written  contract  as  originally  made,  should  be  carried  out 
by  a  sale  of  the  land  to  Thaxton,  a  purchaser  suggested  by 
Griffin  and  accepted  by  the  complainant  after  the  expiration 
of  the  twelve  montlis. 

This  arrangement  was  enizrely  consistent  with  the  original 
written  contract,  except  as  to  the  time  within  which  the  land 
was  to  be  sold,  and  the  defendant,  Griffin,  waived  that,  as  he 
had  the  right  to  do— Code,  §  1 0  ;  24  Oa.,  478.  This  theory  of 
the  complainant's  case  is  supported  by  the  written  statement 
offered  in  evidence  in  the  handwriting  of  defendant,  Griffin, 
dated  22d  October,  1874,  in  which  he  stated  the  amount 
due  him  by  the  complainant,  and  the  amount  received  from 
Thaxton,  in  figures,  with  the  following  explanation :  "  The 
above  amount  is  due  me  out  of  the  payments  of  Thaxton 
on  the  land,  balance  will  go  to  Moody." 

The  court  charged  the  jury,  amongst  other  things,  "  that 
if  they  find  from  the  evidence  that  Moody,  the  complainant, 
made  an  agreement  with  Griffin,  the  defendant,  to  sell  the 
land  in  dispute  to  Thaxton,  and  for  Griffin  to  pay  all  over 
the  amount  due  him,  Griffirf,  for  borrowed  money,  to  Moody, 
out  of  the  sale  of  the  land  to  Thaxton,  and  such  agreement 
was  not  made  within  the  twelve  montlis  specified  in  the  bond 
from  Griffin  to  Moody,  it  is  a  nudum  pactum^  a  void  con- 
tract, and  cannot  be  enforced."  In  view  of  the  evidence  in 
the  record  as  to  the  waiver  of  the  time  by  the  defendant, 
within  which  a  purchaser  of  the  land  was  to  be  found  un- 
der the  original  written  contract  of  the  parties,  this  charge 
of  the  court  was  error.  The  complainant  was  entitled  to 
have  had  the  question  submitted  to  the  jury,  under  the  evi- 
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dence,  whether  the  land  was  sold  to  Thaxton  in  pursnance 
of  the  original  written  contract  between  the  parties,  with 
a  waiver  by  the  defendant,  Griffin,  as  to  the  time  specified 
therein  for  making  such  sale,  or  not.  As  to  the  merits  of  the 
case  under  the  evidence,  we  express  no  opinion. 
Let  the  judgment  of  the  court  below  be  reversed. 


Smtih  v8.  Lord  &  Dixon. 

1.  The  personal  property  of  J.  R.  Smith  being  under  le^ry  when  set 
apart  by  the  ordinary  as  exempt,  the  judgment  of  the  ordinary  is 
of  no  force  against  the  levy  if  the  notice  served  upon  the  plaintiff  in 
fl.  fa.  designated  no  time  for  hearing  the  application  for  exemption, 
and  if  the  notice  published  in  the  gazette  described  the  applicant  as 
R.  J.  Smith,  instead  of  J.  R.  Smith,  there  being  in  the  county  at  the 
time  a  person  bearing  the  former  name. 

3.  The  mere  presence  of  the  plaintiff's  attorney  when  the  ordinary 
acted  upon  and  approved  the  application,  was  no  waiver  of  notice 
or  of  legal  publication,  the  attorney  not  having  appeared  as  such, 
nor  taken  any  part  in  the  proceedings. 

Homestead.  Levy  and  sale.  "Waiver.  Before  Judge 
Bartlktt.     "Wilkinson    Superior    Court.     October   Term, 

1877. 

Execution  against  J.  R.  Smith,  in  favor  of  Lord  &  Dixon, 
transferees,  was  levied  upon  certain  personalty  of  the  de. 
fendant.  He,  for  his  wife  and  minor  children,  applied  to 
the  ordinary  to  have  such  personalty  set  apart  as  exempt. 
The  notice  of  this  application  served  upon  the  plaintiffs 
designated  no  time  for  the  hearing.  The  published  notice 
recited  that  II.  J.  Smith  had  applied  for  exemption.  There 
were  two  Smiths  in  the  county,  one  J.  R.  and  the  other 
R.  J.  The  exemption  was  allowed  by  the  ordinary,  counsel 
for  plaintiffs  being  present,  but  taking  no  part  in  the  pro- 
ceedings. 

The  defendant,  as  agent  for  his  wife  and  children,  then 
claimed  the  property  levied  on.  The  issue  was  submitted 
to  the  court  without  the  intervention  of  a  jury.     The  claim 
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was  dismissed  and  the  execution  ordered  to  proceed.     To 
this  claimant  excepted. 

J.  W.  LiNDSET,  by  brief,  for  plaintiff  in  error. 

BowEB  &  Bower,  by  brief,  for  defendant. 

Bleckley,  Judge. 

1.  The  levy  was  legally  made,  and  to  disengage  the  prop- 
erty from  it  by  subsequent  proceedings,  these  proceedings 
must  have  been  conformable  to  law.  They  were  not  so  in 
two  respects:  the  notice  served  upon  the  plaintiffs  in  Ji.  fa. 
did  not  designate  any  time  for  the  hearing  of  the  applica- 
tion for  exemption ;  and  the  official  notice  published  in  the 
gazette  described  the  applicant  as  R.  J.  Smith,  instead  of 
J.  R.  Smith.  There  was  an  R.  J.  Smith  in  the  county,  and 
readers  of  the  gazette  would  have  understood  him  to  be  the 
applicant,  if  their  information  was  derived  alone  from  the 
published  notice.  It  is  best  not  to  bungle  in  these  matters. 
Business  should  bo  transacted  correctly.  For  the  requisites 
concerning  publication  and  written  notice,  see  Code,  §2006, 
and  acts  of  1876,  p.  48.  Compare,  on  the  general  subject, 
47  (?a.,  504;  56 /^J.,  570. 

2.  Counsel  did  not  appear  for  the  plaintiffs  in  f,  fa.  when 
the  ordinary  acted  upon  the  application.  The  attorney  took 
no  part  in  the  proceedings,  though  he  was  present.  In  the 
absence  of  legal  process,  those  interested  in  what  is  going 
on  in  court  are  not  bound  to  make  objection,  unless  they 
enter  a  voluntary  appearance.  If  you  wish  to  bind  your 
adversary,  treat  him  as  the  law  prescribes.  Do  your  part, 
and  he  must  do  his  at  his  peril. 

Cited  for  plaintiff  in  error:  Code,  §3593;  19  Ga.^  279; 
16  /&.,  578 ;  20  lb.,  90,  581 ;  57  lb.,  150,  244. 

Cited  for  defendant  in  error:  26  Oa.,  140 ;  acts  of  1876, 
p.  66;  Code,  §§3798,  3854,  3867. 

Judgment  affirmed. 
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H1CK8  et  al,j  V8.  The  State  of  Georgia. 

Misdemeanor  in  disturbing  a  religious  congregation,  which  one  count 
of  the  indictment  charges  that  the  defendants  committed  "  in  a  tu- 
multuous and  boisterous  manner,  and  by  indecently  acting,"  so  as 
to  "disturb  a  congregation  of  persons  lawfully  assembled  for  divine 
service  at  the  First  African  Baptist  Church,  in  Savannah,"  and  the 
second  count  charges  that  defendants  ''did  then  and  there  inde- 
cently act  and  attempt  to  prevent  the  administration  of  the  holy  sa- 
crament of  the  Lord's  supper  at  the  First  African  Baptist  Church  in 
Savannah."  is  sufficiently  set  out  to  support  a  verdict,  and  unless 
demurred  to  specially  for  want  of  averments  specifically  named  in  the 
special  demurrer,  the  indictment  will  be  upheld  as  good. 

Criminal  law.  Practice  in  the  Superior  Court.  Before 
Judge  Habbis.  Chatham  Superior  Court.  October  Term, 
1877. 

Reported  in  the  opinion. 

Hartridge  &  Chisholm  ;  R.  E.  Lester,  for  plaintiflfe  in 
error. 

A.  B.  Smith,  solicitor  general,  by  J.  R.  Saussy  and  P.  W. 
Meldrim,  for  the  state. 

Jackson,  Judge. 

This  was  a  general  demurrer  to  the  indictment,  and  a  mo- 
tion to  arrest  the  judgment  because  the  indictment  was 
insufficient  in  law.  There  was  no  special  demuri*er  setting 
out  wherein  it  was  insufficient.  The  sole  question  is,  was 
the  court  right  in  holding  the  indictment  sufficient  on  gen- 
eral demurrer  thereto,  and  on  the  motion  to  arrest  the  judg- 
ment? 

The  misdemeanor  consisted  in  interrupting  a  religious 
congregation  engaged  in  worship,  and  there  were  two  counts 
in  the  indictment :  first,  that  the  defendants  ^^  did  then  and 
there,  in  a  tumultuous  and  boisterous  manner,  and  by  inde- 
cently acting,  disturb  a  congregation  of  persons  lawfully  as- 
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sembled  for  divine  service,  at  the  First  African  Baptist 
Church  in  Savannah,"  and  the  second  count  is,  that  they 
"  did  then  and  there  indecently  act  and  attempt  to  prevent 
the  administration  of  the  holy  sacrament  of  the  Lord's  sup- 
per at  the  First  African  Baptist  Church  in  Savannah." 

It  is  insisted  in  argument  that  the  indictment  should  have 
set  ont  the  particular  act  which  was  tumultuous  and  bois- 
terous in  the  first  count,  and  the  particular  act  of  indecency 
in  the  second  count. 

Perhaps,  if  the  demurrer  had  been  special,  the  defendants 
would  have  been  entitled  to  have  the  special  acts  particu- 
larized ;  but  on  general  demurrer  which  is  only  good,  no 
matter  when  it  is  made,  if  good  for  substance,  and  if  it 
would  be  good  in  arrest  of  judgment,  we  hold  that  the  in- 
dictment is  sufficient. 

In  the  Code  the  ofl!ense  is  thus  described  :  "  Any  person 
who  shall,  by  cursing  or  using  profane  or  obscene  language, 
or  by  being  intoxicated,  or  otherwise  indecentli/  acting^  inter- 
rupt, or  in  amy  manner  disturb^  any  congregation  of  persons 
lawfully  assembled  for  divine  service,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction,  etc." 

The  first  count  charges  the  manner  of  defendants  as  tu- 
multuous and  boisterous,  and  their  acting  as  indecent,  and 
as  all  boisterous  behaviour  and  tumult  may  well  disturb  re- 
ligious worship,  the  charge  will  do  under  that  section  of  our 
Code  which  requires  the  chai^  to  be  only  so  certain  that 
the  jury  can  understand  it.     Code  §4628. 

So  the  second  count  charges  indecent  behaviour  in  at- 
tempting to  interrupt  the  communion  of  the  Lord's  supper. 
Any  attempt  to  do  so  is  indecent ;  and  the  jury  could  easily 
understand  these  charges,  and  in  substance  they  are  good. 

See  24  Oa.,  474;  58  Qa.,  836. 

Judgment  affirmed. 
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MOBBIS  V8.  TiNKEB. 
[This  case  was  aigaed  at  the  tast  term  and  decision  reserved.] 

1.  Under  section  888  of  the  Code,  the  sheriff  has  no  authority  to  levy  a 
tax  execution,  when  the  principal  amount  does  not  exceed  fifty  dol- 
lars. A  levy  by  an  officer  who  has  no  authority,  is  the  same  as  no 
levy.    A  sale  without  a  legal  levy,  is  the  same  as  no  sale. 

2.  When  title  papers  are  void,  and,  on  the  facts,  not  even  relevant  as 
color  of  title,  they  should  be  rejected  as  evidence. 

8.  When  the  premises  in  dispute  is  a  mill-site  having  a  steam  saw-mill 
thereon,  the  mesne  profits  may  embrace  the  rent  of  the  mill  and  of 
the  site  as  one  establishment.  The  whole  may  be  treated  as  realty, 
for  the  purpose  of  estimating  the  plaintiff's  damages. 

4.  The  jury  may  decline  to  reduce  mesne  profits,  on  account  of  im- 
provements, where  the  evidence  satisfies  them  that  the  improvements 
are  not  lasting,  but  must  perish  before  the  plaintiff  can  reap  benefit 
therefrom. 

Ejectment.  Tax.  Levy  and  sale.  Evidence.  Mesne 
profits.  Before  Judge  Tompkins.  Mcintosh  Superior 
Court.    November  Term,  1876.     . 

This  was  an  action  of  ejectment  bj  William  C.  Tinker 
against  Richard  L.  Morris  and  Charles  H.  Steadwell,  for  a 
certain  island  of  about  sixteen  acres,  called  Big  Myhall,  ly- 
ing in  the  waters  of  the  Altamaha  river,  with  the  adjoining 
marshes  and  the  appurtenances,  including  a  count  for  mesne 
profits.  The  action  was  commenced  October  23d,  1S72. 
The  defendant,  Steadwell,  did  not  appear  or  plead.  The 
defendnnt,  Morris,  pleaded  as  follows  : 

1st.  The  general  issue. 

2d.  That  he  was  a  bona  fide  purchaser,  and  being  in  the 
possession  bona  fide  and  under  a  claim  of  right,  he,  from  time 
to  time,  put  valuable  improvements  upon  the  land,  of  great 
value,  to  wit :  of  the  value  of  $5,000 ;  which  value  he  pro- 
posed to  set  ofi!  against  the  plaintiffs  claim  for  mesne 
profits. 

3d.  An  equitable  plea,  in  which,  alleging  the  same  facts 
as  in  his  second  plea,  he  claimed  compensation  for  the  value 
of  his  improvements  in  the  event  of  a  recovery  against  him. 
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The  plaintiff  introduced  the  following  evidence  : 

let.  A  deed  from  John  M.  Mcintosh  to  Bradford  T.  Chap- 
man, dated  April  10th,  1855,  conveying  the  land  in  diepnte. 

2d.  A  deed  from  the  same  Chapman  to  the  plaintiff, 
dated  April  23d,  1860,  conveying  the  land  in  dispute. 

3d.  The  parol  testimony  of  William  C.  Tinker,  who 
testified  as  follows : 

I  am  the  person  to  whom  the  land  was  conveyed  by 
Chapman.  1  was  in  possession  of  it  from  that  time  until 
September,  1870,  when  I  went  away,  leaving  my  family  re- 
siding on  the  land.  I  returned  in  June,  1871,  and  found 
my  family  removed,  and  Steadwell  in  possession.  I  do  not 
know  how  this  came  about.  I  underetood  that  Steadwell 
and  Morris  were  in  possession  as  partners.  There  were  on 
the  island  when  I  left  a  steam  sawmill  and  several  houses. 
The  yearly  value  of  the  land  and  houses,  with  the  saw-mill, 
was  about  $1,500.00.  (The  defendant  objected  to  the  ad- 
mission of  any  statements  by  the  witness  about  the  saw- 
mill as  irrelevant,  the  saw-mill  not  being  involved  in  the 
controversy  ;  but  the  objection  was  overruled.) 

On  cross-examination,  the  witness  said  : 

The  yearly  value  of  the  mill  alone  was  $1,500.00.  The 
dwelling-house  was  worth,  to  live  in,  $50.00  per  annum. 
Before  I  left,  the  saw-mill  was  sold  under  a  mortgage ^./!x.  in 
favor  of  Kichard  Cogdell.  I  was  present  at  the  commence- 
ment of  the  sale,  and  heard  that  it  was  bought  by  Richard 
Cogdell,  junior ;  but  I  never  considered  or  recognized  the 
sale  as  good,  and  I  remained  in  possession. 

The  plaintiff  here  closed,  and  the  defendant  offered  in 
evidence  the  following  documents  : 

1.  An  execution  for  state  taxes  for  the  year  1870  amount- 
ing to  $12.52,  issued  by  the  tax  collector  for  Mcintosh 
county,  dated  September  30,  1870,  against  Wm.  C.  Tinker. 

2.  An  execution  for  county  taxes  for  the  same  year 
amounting  to  $23.86,  of  the  same  date,  and  issued  by  the 
same  tax  collector  against  Wm.  C.  Tinker. 

(On  each  of  these  executions  was  an  indorsement  by  the 
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sherifE  of  Mcintosh  county,  dated  September  30,  1870, 
stating  that  he  had  levied  it  on  Mjhall  Island  and  mill  as 
the  property  of  Tinker.) 

3.  A  deed  dated  November  1,  1870,  from  the  same  sheriff 
to  one  Wing,  reciting  that  on  October  1, 1870,  he  had  levied 
an  execution  for  taxes  against  Tinker  on  Myhall  Island,  and 
on  a  steam  saw-mill  located  on  said  island,  and  that  after 
lawful  advertisement,  etc,  he  had  sold  the  property  levied 
on,  on  the  sale-day  in  November,  1870,  and  that  the  same 
had  been  bought  by  Wing,  and  proceeding  to  convey  the 
same  in  the  usual  form. 

(This  deed  did  not  recite  that  the  sale  was  at  the  door  of 
the  court-house,  or  between  the  usual  hours  of  sale ;  nor  did 
it  identify  the  tax  execution  under  which  it  was  sold  fur- 
ther than  as  above  stated.) 

4.  A  conveyance  from  Wing  to  the  defendant,  Morris, 
written  on  the  back  of  the  foregoing  deed,  of  the  property 
described  in  it,  dated  May  30,  1871. 

These  papers  being  offered  together,  objection  was  made 
by  the  plaintiff  to  the  executions  and  to  the  sheriff's  deed  to 
Wing.  The  court  sustained  the  objection  to  the  docu- 
ments as  evidence  of  title,  but  admitted  all  the  papers  offered 
for  what  they  were  worth  as  evidence,  that  Morris  was  a 
hona  fide  purchaser. 

The  defendant  offered  a  witness  to  prove  that  the  sale 
mentioned  in  the  sheriff's  deed  to  Wing  did  in  fact  take 
place  at  the  door  of  the  court-house,  and  between  the  usual 
hours  of  sale,  but  the  court  refused  to  admit  the  evidence. 

The  following  witnesses  were  then  sworn,  and  testified 
as  follows : 

1.  James  S.  Dunwody : 

I  know  the  land.  It  was  worth  by  the  year,  without  the 
saw-mill  and  machinery,  and  without  the  improvements  and 
repairs  put  upon  it  by  Morris,  $10  per  acre.  Those  im- 
provements and  repairs  consisted  of  wharves,  an  enlarge- 
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ment  of  the  basin  for  timber,  a  dam  for  the  basin,  a  wall, 
dwelling,  office,  etc.  The  increase  in  the  value  of  the  whole 
property  resulting  from  these  improvements  is  from  $4,000 
to  $5,000.  The  yearly  value  of  the  whole,  with  the  saw- 
mill and  machinery,  is  from  $800  to  $1,000. 

On  cross-examination  he  said : 

For  a  mill-site,  it  is  not  worth  over  $10  per  acre,  yearly. 
It  is  worth  that  for  planting.  I  was  employed  there  in 
1872.  A  large  part  of  the  improvements,  etc,  have  been 
put  there  since  1872 — such  as  the  digging  out  of  the  basin 
and  the  present  wharf.  As  to  the  others,  I  do  not  know 
when  they  were  put  there,  nor  what  any  of  them  cost. 

Being  reexamined,  he  said : 

The  market  value  of  the  property  in  November,  1870, 
without  the  mill  and  machinery,  was  from  $1,000  to  $1,200. 
It  is  worth  now,  without  the  mill  and  machinery,  $6,000. 
It  is  not  worth  more  than  $1,000  to  $1,200  as  a  mill-site. 

2.  Kichard  L.  Morris,  the  defendant : 

I  went  into  possession  under  my  purchase  from  Wing  the 
last  of  May  or  1st  of  June,  1871.  The  value  of  the  prop- 
erty then,  not  including  the  mill  and  machinery,  bat  in- 
cluding all  buildings,  etc.,  was  about  $1,500.  I  have  con- 
structed a  new  wharf,  enlarged  the  basin  to  double  its  former 
size  and  dug  it  out,  repaired  the  dam  of  the  basin,  put  up  a 
slab-pit  wall,  and  a  new  building  for  an  office  and  store- 
house with  two  chimneys.  The  market  value  of  the  prop- 
erty, thus  improved,  is  $6,000  at  this  time.  The  land,  with- 
out the  mill,  when  I  got  it,  had  no  yearly  value.  All  the 
yearly  value  it  has  results  from  my  improvements,  except 
what  the  place  had  of  itself  for  purposes  not  connected  with 
those  improvements,  or  as  a  mere  site.  Besides  the  im- 
provements and  repairs  already  mentioned,  I  put  a  new 
foundation  under  the  mill-building,  and  repaired  other 
buildings. 

On  cross-examination,  he  said : 

I  gave  $2,500  for  the  land,  mill  and  all.  I  have  not  lost, 
but  rather  made  money  by  the  mill.    The  wharf  was  worth 
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nothing  when  I  bought  it ;  it  was  very  much  decayed,  and 
could  not  be  fully  used,  though  I  did  use  it  as  far  as  possi- 
ble. It  had  to  be  repaired.  But  I  have  since  rebuilt  it 
anew.  I  cannot  tell  how  much  the  improvements  and  re- 
pairs cost.  They  have  not  all  been  made  since  the  com- 
mencement of  this  suit ;  some  have,  I  do  not  remember  pre- 
cisely which.  I  commenced  to  repair  and  improve  from 
the  time  I  went  into  possession.  The  land  without  the 
wharf,  is  worth  as  a  mill-site,  to  a  man  with  a  mill  to  put 
on  it,  from  $300  to  $400  yearly.  The  wharf  is  indispensa- 
ble to  the  use  of  the  mill. 

Defendant  also  oflEered  in  evidence  the  following  docu- 
ments, viz :  A  sheriffs  deed  to  one  Richard  Cogdell,  junior, 
dated  in  March,  1870,  reciting  the  sale  of  a  steam  saw-mill, 
etc.,  located  on  Big  Myhall  Island,  as  the  property  of  Tinker? 
under  a  mortgage  execution ;  and  a  conveyance  of  the  said 
mill,  etc.,  from  Cogdell,  junior,  to  Morris,  dated  May  30th, 
1871.  But  the  plaintifE  objected  to  this  evidence  on  the 
ground  of  irrelevancy,  and  the  defendant  withdrew  it. 

The  defendant  here  closed,  and  the  plaintifE  recalled 
Tinker  in  rebuttal,  who  said  :  ' 

I  ran  the  mill  till  September,  1870,  when  I  went 
north  to  get  money  to  continue  it.  The  place  was  used  as 
a  mill-site  when  I  left.  There  was  a  wharf  there  then.  As 
a  mill-site,  with  the  houses  but  without  machinery  and  mill, 
the  place  was  worth  $2,000.  I  don't  know  what  improve- 
meats  have  been  made  by  Morris.  The  basin  has  to  be 
cleaned  out  every  year,  and  the  wharf  repaired  every  year 
or  two.  The  materials  of  a  wharf  will  not  last  more  than 
two  years  ;  they  have  to  be  constantly  repaired  and  renewed 
to  be  used.  The  basins  have  to  be  cleaned  out  two  or 
three  times  a  year  to  make  them  of  use.  This  is  indispen- 
sable to  the  use  of  the  mill.  Digging  out  basins  and  mak- 
ing and  repairing  wharves  at  this  mill  do  not  improve  the 
property  in  any  permanent  way.  Whoever  uses  the  mill 
must  repair  and  keep  up  the  wharves,  and  keep  the  basins  dug 
out  for  the  use  of  the  mill. 
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The  court  referred  to  the  jury  the  following  questions  of 
fact,  viz. : 

1.  What  amount  of  mesne  profits  should  be  allowed  to 
the  plaintiff  ? 

2.  What  amount  of  improvements  was  put  upon  the  land 
by  the  defendant,  Morris,  he  being  in  possession  bon  /  ^e 
and  under  a  claim  of  right? 

In  response  to  the  first  of  these  questions,  the  jury  found 
the  sum  of  $3,791.  To  the  second  they  said:  "No  im- 
provements have  been  made  except  for  the  benefit  of  the 
defendant."  And  the  formal  verdict  found  for  plaintiff 
the  land  in  dispute,  and  $3,791  as  mesne  profits. 

The  defendant  moved  for  a  new  trial  on  the  following 
grounds,  viz. : 

t.  Because  the  court  rejected  as  evidence  of  title  the  tax 
executions  and  entries  thereon,  the  sheriff's  deed  to  Wing, 
and  Wing's  deed  to  Morris. 

2.  Because  the  court  refused  to  admit  the  testimony  of  a 
witness,  offered  by  the  defendant  to  prove  that  the  sale  men- 
tioned in  the  sheriff's  deed  to  Wing  took  place  at  the  court- 
house  door  between  the  legal  hours  of  sale. 

3.  Because  the  court  charged  the  jury  that  in  estimating 
the  mesne  profits,  they  ought  to  include  the  profits  derived 
from  the  mill  and  machinery,  as  well  as  those  derived  from 
the  land  without  the  mill  and  machinery. 

4.  Because  the  court  refused  to  charge  the  jury,  as  re- 
quested by  the  defendant,  that  a  saw-mill,  machinery,  etc., 
are  personal  property,  and  that  those  mentioned  in  this  testi- 
mony are  not  involved  in  the  suit,  but  only  tlie  land  and 
"  things  permanently  attached  to  the  same." 

5.  Because  the  verdict  wa«  without  evidence  to  justify  it. 
The  court  refused  the  new  trial  upon  each  and  every 

ground  taken  in  the  motion*  and  the  defendant  excepted. 

Jackson,  Lawton  &  Basingbb;  W.  R  Gignilliat,  for 
plaintiff  in  error. 

EuFUs  E.  Lesteb,  for  defendant. 
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Bleckley,  Judge. 

1.  The  Code  declares  (section  888)  that  when  the  principal 
amount  of  a  tax  execution  does  not  exceed  fifty  dollars, 
'*  the  levy  *  *  most  be  made  by  a  constable,  and  not 
otherwise."  The  act  of  February  25,  1876,  (pamph.  p.  30), 
changes  this  provision,  but  the  act  is  subsequent  to  the  levy 
and  sale  now  under  consideration,  and  therefore  cannot  be 
invoked  here.  The  sheriflE  was  empowered  to  sell  land  after 
levy  and  return  by  a  constable,  but  could  not  make  the 
levy  himself  unless  the  execution  exceeded  fifty  dollars  in 
amount.  This  was  the  law ;  and  a  levy  made  by  the  sheriflE 
contrary  to  its  express  provisions,  was  nothing.  A  sale  rest- 
ing on  such  a  levy  has  no  validity. 

2.  The  sale  being  a  nullity,  the  sheriflfs  deed  was  utterly 
void.  It  was  irrelevant  as  color  of  title,  for  it  was  too  young. 
Upon  its  face,  it  showed  there  could  be  no  prescription  un- 
der it,  the  legal  prescriptive  period  being  longer  than  the 
interval  between  the  date  of  the  deed  and  the  commence- 
ment of  action. 

3.  The  mill-site  and  the  mill  thereon  could  have  been 
rented  or  leased  by  one  and  the  same  contract,  and  the  whole 
sum  would  have  been  collectible  as  rent.  39  Ga,,  18,  19. 
Whatever  would  be  rent  as  between  landlord  and  tenant,  is 
me87ie  profits  as  between  the  parties  in  ejectment:  Though 
the  mill  and  the  land  may  have  been  separable  without  in- 
jury to  either,  still,  while  they  were  in  fact  together,  and 
used,  or  capable  of  being  used  in  the  ordinary  way,  they 
were  worth  so  much  for  rent.  It  is  proper,  and  accords 
with  usage,  we  think,  to  speak  of  the  rent  of  a  mill, 
the  rent  of  a  factory,  etc.,  and  in  so  doing,  the  use  of  the 
machinery,  fixed  or  unfixed,  is  not  thought  of  as  excluded, 
but  as  included.  The  exact  point  made  by  counsel,  how- 
ever, is,  that  the  declaration  does  not  mention  the  mill,  but 
describes  the  land  only.  There  is  plausibility  in  the  objec- 
tion, but  not  much  positive  force.  With  reference  to  rent 
or  mesne  profits,  the  whole  is  to  be  taken  as  realty,  and  a 
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suit  for  the  profits  of  the  land,  applies  to  the  land  in  its 
actual  condition.  In  an  action  by  a  landlord  against  bis 
tenant  for  rent,  there  could,  we  think,  be  a  recovery  for  the 
entire  rent,  under  such  a  description  of  the  premises  as  this 
declaration  contains.  This  being  so,  the  description  seems 
to  us  sufficient.  When  a  mill-site  has  a  mill  upon  it,  attached 
to  the  earth  in  the  usual  way,  and  a  trespasser  takes  pos- 
session of  the  site  and  uses  the  mill  as  it  stands,  he  cannot 
insist  on  a  separate  valuation  of  the  site  and  the  mill,  in 
accounting  for  mesyie  profits.  He  is  chargeable  with  the 
value  of  the  premises  for  rent,  as  a  whole,  and  a  description 
of  the  land  with  sufficient  certainty  to  identify  the  premises, 
will  include  all  parts  of  the  premises. 

4.  According  to  the  evidence,  the  improvements  which 
were  urged  as  a  set-oflE  against  mesne  profits  were,  for  the 
most  part,  temporary  in  their  nature.  They  were  perish- 
able, and  the  jury  could  well  believe  that  they  had  perished, 
or  were  likely  to  do  so  before  the  owner  of  the  premises 
could  reap  any  benefit  from  them.  Though  they  cost  a 
considerable  sum,  and  for  a  time  enhanced  the  value  of  the 
property,  there  was  good  reason  for  disallowing  them  as 
matter  of  set-ofl!.  Owing  to  the  destructive  infiuences  to 
which  they  were  exposed,  they  had  to  be  renewed  period- 
ically. 

Judgment  affirmed. 


Wilson  v8.  The  City  of  Atlanta. 

This  court  wUl  not  control  the  superior  court  in  the  grant  of  a  new 

trial  on  the  ground  that  the  verdict  is  strongly  and  decidedly  against 

the  weight  of  the  evidence,  unless  that  court  abused  the  discretion 

vested  in  it;  and  in  this  case  there  was  no  abuse  of  it 

The  streets  of  a  city  should  be  graded  so  as  to  be  reasonably  safe  for 

travfl  thereon;  and  whether  so  or  not,  must  be  determined  by  each 

locality — the  nature  of  the  ground  thereat  and  its  surroundings— 

and  not  upon  any  general  plan  adopted  by  the  city — even  if  the 

record  showed  evidence  of  such  a  plan. 

If  the  city  authorities  have  power  or  jurisdiction  to  erect  embank- 
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ments  in  tbe  ^streets,  it  follows  that  they  have  power  to  make  such 
embankments  safe  by  side  railing  or  other  suitable  barriers;  but 
whether  such  railings  were  reasonably  necessary  for  safety  and  the 
city  was  guilty  of  negligence  in  not  constructing  them,  and  whether 
they  actually  caused  the  injury,  may  well  .be  elucidated  by  the  in- 
quiry whether  the  plaintiff  would  not  have  been  hurt  even  if  they 
had  been  constructed,  and  that  therefore  he  must  show  that  such  bar- 
riers would  probably  have  prevented  his  hurt. 
4.  Even  in  case  of  accident  and  the  running  away  of  horses  with  a 
buggy  and  injury  to  plaintiff's  person,  there  may  be  a  recovery,  if, 
nevertheless,  the  negligence  of  defendant  was  the  real  cause  thereof, 
in  that  the  street  was  not  safe  for  travel;  and  the  real  questions  in 
this  case  are  first,  was  this  street,  considering  the  width  of  the  em- 
bankment, the  height  thereof,  the  slope  of  descent  to  the  portion 
not  elevated,  the  condition  thereof  for  smoothness  and  ease  of  car- 
riage, reasonably  safe  for  travel ;  and  secondly,  if  it  was  not.  was  th^ 
damage  to  plaintiff  really  caused  by  its  unsafe  condition,  or  by  the 
running  away  of  plaintiff's  horses  unaffected  by  defendant's  negli- 
gence. 

New  trial.  Municipal  corporations.  Roads  and  bridges. 
Negligence.  Damages.  Before  Judge  Hillyeb.  Fulton 
Superior  Court.     October  Term,  1877. 

Wilson  brought  case  against  the  city  of  Atlanta,  alleging 
substantially  the  following  facts:  On  June  13,  1875,  he, 
with  his  three  children,  was  riding  along  Harris  street,  in 
Atlanta,  when  one  of  his  horses  became  frightened  at  the 
whistle  of  an  engine  near  by,  and  sprang  so  suddenly  for- 
ward as  to  break  the  swingletree.  This  increased  the  fright 
of  the  horses,  and  they  ran  away,  without  fault  on  plaintiffs 
part.  Harris  street  was  some  fifty  or  sixty  feet  wide ; 
along  the  center  of  it,  defendant  had  built  an  embankment 
or  grade  about  ten  feet  high  and  two  hundred  yards  long. 
This  was  thirty-five  feet  wide,  thus  leaving  a  part  of  the 
street  sunk  below  its  level.  It  was  the  duty  of  defendant 
to  have  placed  a  railing  along  the  edges  of  the  embank- 
ment, to  protect  passers.  As  plaintiffs  horses  ran,  the  buggy 
was  pulled  to  the  side  of  the  embankment  and  thrown  over, 
injuring  him  seriously.  The  accident  resulted  from  de- 
fendant's building  such  an  embankment  and  then  leaving  it 
improperly  exposed. 
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On  the  trial  the  jury  found  for  plaintiff  $5,000.00  ;  de- 
fendant moved  for  a  new  trial,  which  was  granted,  and 
plaintiff  excepted. 

The  other  facts  will  be  found  in  the  opinion. 

L.  J.  Qlenk  &  Son;  McCay  &  Tbippe,  for  plaintiff  in 
error. 

W.  T.  Newman  ;  John  L.  Hopkins,  for  defendant. 

Jackson,  Judge. 

This  was  an  action  on  the  case  for  damages  for  injuries 
to  the  person  of  the  plaintiff  grounded  on  an  alleged  un- 
lawful and  negligent  grading  of  the  streets  of  Atlanta.  The 
case  was  before  us  on  demurrer  to  the  declaration,  and  it 
was  then  held  that  the  declaration  was  good,  because  the 
declaration  alleged  that  the  city  was  negligent  in  construct- 
ing the  embankment  where  plaintiff's  horses  ran  away  with 
the  buggy  and  hurt  him,  in  not  providing  it  with  necessary 
railings  or  other  means  of  protection,  and  in  not  keeping 
the  street  in  safe  condition,  and  that  such  negligence  was 
the  real  cause  of  the  injury.  59  Ga,^  544.  When  tried 
regularly  before  the  jury,  on  its  return  to  the  circuit 
court,  the  jury  found  five  thousand  dollars  for  the  plaintiff ; 
the  city  moved  for  a  new  trial,  the  court  granted  it  on  all 
the  grounds  alleged  in  the  motion,  and  the  plaintiff  appealed 
to  this  court  by  writ  of  error. 

The  question  is,  did  the  court  err  in  granting  the  new  trial 
on  any  ground  taken  in  the  motion  therefor? 

1.  Those  grounds  are  that  the  verdict  is  against  the  law 
and  the  evidence,  and  against  the  charge  of  the  court  on 
various  parts  of  the  charge  extracted  therefrom  and  incor- 
porated in  the  motion.  No  exception  is  taken  in  the  motion 
to  the  charge,  or  any  portion  of  it,  as  erroneous.  The  case 
therefore  made  in  the  exceptions  grounded  on  the  motion, 
is  nothing  more  or  less  than  this :  Is  the  verdict  so  clearly 
30 
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legal  and  so  strongly  supported  by  the  evidence  that  this 
court  is  required  to  say  that  the  superior  court  abused  the 
discretion  with  which  the  law  invests  that  court,  of  granting 
a  new  trial  on  the  ground  that  the  verdict  is  against  the  law 
and  the  evidence  ?  We  think  not.  We  think  that  on  the 
.points  on  which  this  court  put  the  case  in  affirming 
the  judgment  overruling  the  demurrer  of  the  city  of  At^ 
lanta  to  the  plaintiff's  declaration,  towit,  on  the  two  points: 
first,  was  the  city  negligent?  and  secondly,  did  that  negli- 
gence really  cause  this  injury?  the  court  did  not  abuse  its 
discretion  in  setting  aside  the  verdict  and  granting  the  new 
trial. 

But  in  the  bill  of  exceptions  error  is  assigned  that  the 
court  held  and  ruled  in  granting  the  motion  for  a  new  trial? 
that  the  city  had  a  right  to  adopt  a  general  system  of  grading 
and  draining  the  streets,  and  if  this  street  was  so  drained  and 
graded,  that  the  plan  being  in  the  discretion  of  the  city  coun- 
cil as  the  law-making  power  of  the  city,  the  plaintiff  could 
not  recover ;  and  again,  that  the  city  could  not  erect  rail- 
ings, having  no  right  or  power  to  do  so,  and  if  they  could,  and 
had  done  so,  then  the  plaintiff  must  show  that  such  barriers 
would  have  prevented  the  injuries  of  plaintiff,  which  in  the 
case  of  a  run-away  of  the  horses  the  court  thought  could 
not  be  proved ;  and  also,  that  in  a  case  where  a  swingle-tree 
becomes  detached,  as  in  this  case,  the  plaintiff  cannot  recover 
damages. 

2.  On  the  first  point,  we  think  that  there  is  no  evidence 
in  the  record  of  any  such  general  plan  on  the  part  of  the 
city  to  grade  the  streets  as  would  control  this  case,  and  that 
in  the  nature  of  things  it  is  impracticable  that  there  should 
be  such  a  general  plan.  The  streets  should  be  so  graded  as 
to  render  them  reasonably  safe  for  travel,  and  an  embank- 
ment, from  its  height  or  narrowness,  might  not  be  reasonably 
safe  at  one  point  without  railing,  whereas,  at  another,  it  might 
be  so.  The  doctrine  of  a  general  plan  or  system  of  grading 
the  streets,  if  there  had  been  evidence  thereof,  in  our  judg- 
ment, has  nothing  to  do  with  this  case. 
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3.  If  the  city  authorities  have  power  to  grade  the  streets 
BO  as  to  make  a  high  and  dangerous  embankment  in  the 
center  thereof,  it  follows  that  they  have  necessarily  the 
power  to  make  it  safe  for  travel,  and  if  a  railing  would  make 
it  safe,  they  have  the  right  to  put  it  there.  We  do  not  hold 
with  the  court  below  that  the  city  has  no  power  to  put  up 
a  railing,  if  desirable  and  useful  to  do  so.  In  regard  to  the 
remainder  of  this  assignment  of  error,  the  judge  evidently 
intended  to  say,  that  to  test  the  questions  of  whether  or  not 
there  was  negligence  in  not  putting  up  the  railing,  and 
whether  such  negligence  caused  the  injury  to  the  person  of 
plaintiff,  the  plaintiff  must  show  that  such  railing  or  bar- 
rier would  have  prevented  the  damage ;  and,  in  this  view, 
we  think  that  he  ruled  correctly. 

4.  It  seems  that  the  court  was  also  of  opinion  that  where 
there  was  a  runaway  of  plaintiff's  team,  there  could  be  no 
recovery,  no  matter  what  was  the  negligence  of  defendant 
in  respect  to  the  streets — or,  in  other  words,  as  the  assign- 
ment of  error  has  it,  that,  "  in  a  case  where  a  swingle-tree 
becomes  detached,  and  horses  are  frighened  and  run  away, 
and  run  over  an  embankment,  as  in  this  case,  a  plaintiff 
cannot  recover  damages." 

In  our  judgment,  this  ruling  is  too  strong.  There  might 
be  a  case  where  the  swingle-tree  did  become  detached,  and 
the  horses  did  run  away,  and  where  the  city  would  be  liable. 
Concede  that  this  embankment  was  not  so  wide  as  it  is,  and 
much  higher  from  the  level  of  the  natural  ground,  and  an 
accident  happened  and  horses  ran  away,  and  the  faulty  plan 
or  structure  of  the  grading  was  the  real  cause  of  the  damage, 
there  could  be  a  recovery,  notwithstanding  the  running 
away  of  the  horses*  One  object  of  good  streets  and  roads 
is  to  protect  against  accidents.  The  street  should  be  reas- 
onably safe  for  ordinary  travel,  including  such  accidents  as 
might,  without  fault  on  the  part  of  the  traveler,  befall  him. 
There  might  be  cases  of  mutual  fault  and  contributory  neg- 
ligence, and  modification  of  damages  to  suit  the  respective 
laches  or  fault  of  either  side.    We  do  not  mean  to  say  that 
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this  is  such  a  case.  The  width  of  this  graded  street,  the 
slope  which  seems  to  furnish  a  gentle  descent  to  the  ground 
on  either  side,  the  perfect  order  in  which  it  seems  to  have 
been  kept,  may  well  have  dissatisfied  the  jndge  who  tried 
the  case  with  the  verdict  of  the  jnry,  and  constrained  him 
to  interpose  in  behalf  of  law  and  right.  We  shall  not  dis- 
turb the  judgment  setting  aside  the  verdict  and  granting  the 
new  trial. 

Judgment  affirmed. 


rg~478| 

iJ5„»|  Stallings  v8.  Habrold,  Johnson  &  Company. 


1.  The  factor's  crop  lien  under  section  1978  of  the  Code,  though  not 
created  when  the  advances  were  made  or  the  supplies  furnished,  nor 
until  the  middle  of  November,  by  which  time  the  crops  of  the  year 
had  matured,  was,  nevertheless,  operative  as  a  lien  upon  the  crops 
of  that  year,  and  took  precedence  of  a  general  judgment  rendered  in 
March. 

3.  But  a  delivery  of  crop  to  the  factor  in  December,  to  be  applied  in 
part  payment  of  the  lien,  did  not  vest  title  as  against  the  general 
judgment.  A  levy  of  such  judgment,  made  after  delivery  and  while 
the  crop  was  in  the  factor's  warehouse,  could  not  be  defeated  by  a 
mere  claim  at  law,  interposed  by  the  factor.  The  priority  of  the 
crop  lien  over  the  older  judgment  could  have  been  asserted  by  fore- 
closure and  claiming  the  proceeds  of  sale. 

Claim.  Factor's  lien.  Judgments.  Before  Judge 
Oeisp.     Webster  Superior  Court.     September  Term,  1877. 

Stallings  obtained  judgment  against  Jowers  on  March 
IS,  1873,  and  h^dji.fa.  issued  thereon  levied  on  five  bales 
of  cotton  on  the  26th  day  of  December,  1873. 

This  cotton  was  made  by  Jowers  on  his  plantation  dur- 
ing said  year,  and  was  delivered  by  him  to  Harrold,  John- 
son &  Co.,  on  said  day,  and  levied  on  immediately  after 
said  delivery.  Harrold,  Johnson  &  Co.  interposed  claim. 
The  cotton  was  delivered  to  the  claimants  by  Jowers  as  a 
part  payment  of  a  certain  written  obligation,  with  lien 
on  the  crops  of  all  kinds  to  be  raised  the  then  (present) 
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year — the  same  purporting  to  be  for  advances  for  supplies 
to  enable  him,  the  said  Jowers,  to  raise  his  crops  for  said 
year.  This  draft  was  dated  the  13th  November,  1873,  and 
due  one  day  after  date  thereof. 

The  cotton  being  made  during  said  year,  the  claimants  in- 
sisted that  the  delivery  of  the  same  on  said  draft  passed 
title  to  the  claimants.  It  appeared  that  the  cottcm  was  fully 
matured,  if  not  gathered,  before  the  obligation  was  given, 
and  the  plaintiff  contended  that  under  such  circumstances 
no  lien  was  created  in  favor  of  the  claimants,  and  that  if  it 
was  so  created,  claimants  could  not  assert  their  lien  by  claim, 
etc. 

The  court  charged  the  jury,  that  if  claimants  had  a  lien 
under  the  act  of  1S66,  they  need  not  proceed  at  law  to  en- 
force the  same ;  that  if  defendant  delivered  the  cotton  on 
that  lien,  the  claimants  got  a  good  title  as  against  the  lien 
of  plaintiff's  judgment,  and  that  such  title  could  be  asserted 
by  claim ;  that  if  the  defendant  gave  the  lien  for  supplies 
to  make  the  crop  of  that  year,  and  the  cotton  was  of  the 
crop  of  said  year,  nnd  the  defendant  bona  fide  paid  the  cot- 
ton on  the  lien,  then  claimants  obtained  a  good  title,  etc. 

The  court  refused  to  charge  as  follows :  "  If  the  jury  be- 
lieve from  the  evidence,  that  at  the  time  Jowers  executed 
the  lien  obligation  set  up  by  claimants,  the  crop  of  the  de- 
fendant had  already  been  made,  then  no  lien  on  the  cotton 
was  created." 

The  jury  returned  a  verdict  for  claimants.  The  plaintiff 
moved  for  a  new  trial  on  the  following  grounds : 

1.  Because  the  court  erred  in  refusing  to  charge  as  re- 
quested by  plaintiff. 

2.  Because  the  court  erred  in  the  charge  as  given. 

3.  Because  the  verdict  was  contrary  to  law  and  evi- 
dence, the  charge  of  the  court,  and  without  sufficient  evi- 
dence to  support  it. 

The  motion  was  overruled  and  plaintiff  excepted. 

GuEBBY  &  Son,  for  plaintiff  in  error. 
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Hawkins  &  Hawkins  ;  Simmons  &  Simmons,  for  defend- 
ants. 


Bleckley,  Judge. 

1.  There  is  no  clear  indication  in  section  1978  of  the  Code, 
that  the  liens  there  provided  for  are  to  be  created  before 
the  crops  mature,  and  not  afterwards.  Neither  does  it  ap- 
pear that  the  liens  must  be  created  at  or  before  the  time  of 
furnishing  the  supplies  or  making  the  advances.  The  lan- 
guage of  the  section  is,  that  the  persons  enumerated  ^'  shall 
have  the  right  to  secure  themselves  from  the  crops  of  the 
year  in  which  such  things  are  done  or  furnished,  upon  such 
terras  as  may  be  agreed  upon  by  the  parties,"  etc.  The 
crops  of  the  year,  whether  planted  or  to  be  planted,  whether 
mature  or  immature.  Persons  furnishing  supplies,  money, 
farming  utensils,  or  other  articles  of  necessity  to  make 
crops,  "  shall  have  a  right  to  secure  themselves  from  the 
crops  of  the  year."  When  they  shall  take  the  security  is 
not  stated.  The  time  is  left  to  their  own  choice.  The  crops 
are  a  fund  for  their  security — a  fund  set  apart  by  law,  and 
the  parties  may  fasten  upon  it  by  a  formal  lien  when  they 
think  proper.  The  crops  come  int^  existence  under  a  law 
which  renders  them  subject  to  bo  bound,  at  any  time,  for 
the  payment  of  a  certain  class  of  debts.  If,  in  the  mean 
time,  a  judgment  lien  attaches  upon  them,  it  attaches  with 
the  qualification  made  by  the  law  itself ;  which  qualification 
is,  that  a  higher  and  better  lien  may  at  any  time  be  created 
in  favor  of  those  whose  money  or  supplies  aided  in  produc- 
tion, etc.  There  is  not  the  least  inconsistency  in  giving  a 
judgment  a  lien  so  long  as  a  better  lien  is  not  established, 
and  in  allowing  the  better  lien  to  be  established  even  by 
contract.  So  that  the  law  is  not  retroactive,  passing  back 
upon  judgments  which  were  rendered  before  it  was  enacted, 
the  lien  of  a  judgment  may  be  just  what  the  legislature 
pleases  to  make  it.  It  may  exist  during  to-day,  and  go  quite 
out  of  existence  to-morrow. 
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2.  But  the  law  providing  for  a  crop  lien,  is  strictly  a  lien 
law,  and  not  a  law  for  alienation.  It  will  allow  an  older 
judgment  lien  to  be  postponed  in  favor  of  the  crop  lien, 
but  it  has  not  undertaken  to  enable  the  owner  of  the  crop 
to  sell  it  free  from  the  judgment  lien,  though  the  sale  be 
made  to  the  holder  of  the  crop  lien,  and  in  satisfaction 
of  the  debt  thereby  secured.  Not  only  is  the  crop 
lien  to  be  created  in  the  manner  prescribed  by  the  Code, 
but  the  manner  of  enforcing  it  is  prescribed  with  equal 
particularity,  (section  1991),  and  must  be  observed.  One 
of  the  requisites  is,  that  foreclosure  must  take  place  with- 
in one  year  after  the  debt  becomes  due.  A  failure  to  pro- 
ceed within  that  time  is  attended,  generally,  with  loss 
of  the  lien.  The  law  does  not  enable  the  parties  to  dis- 
pense with  foreclosure,  and  settle  up  in  their  own  way. 
They  cannot  put  themselves  in  the  place  of  the  public  offi- 
cer, and  work  a  change  of  title  by  mere  private  contract, 
80  as  to  cast  off  other  liens.  The  law  intends  the  property 
to  be  legally  administered,  and  the  proceeds  paid  out  ac- 
cording to  due  priority.  It  designs  that  all  persons  shall 
have  the  assurance  afforded  by  regular,  public  administra- 
tion. Perhaps,  if  thus  dealt  with,  the  property  would  yield 
more  than  enough  to  discharge  the  highest  lien.  There 
might  be  a  surplus  to  be  taken  by  the  next  lien  in  order. 
Whatever  the  proceeds  of  a  public,  judicial  sale,  whether 
more  or  less  than  the  real  value  of  the  property,  that  much 
the  holders  of  inferior  incumbrances  are  entitled  to  have 
accounted  for.  They  are  entitled  to  have  sale  made  under 
regular  process,  and  may  use  their  own  incumbrances  as  a 
basis  of  proceedings,  if  the  holder  of  the  higher  incum- 
brance does  not  move  forward.  If  they  cannot  take  the 
fruits  of  sale,  they  can  at  least  cause  a  sale  to  occur.  The 
judgment  creditor,  in  the  present  case,  was  using  this  priv- 
ilege. At  the  time  of  the  levy,  the  factors  who  had  the 
special  crop  lieu,  were  in  possesssion,  the  crop  having  been 
delivered  to  them  to  be  applied  in  part  payment  of  said 
special  lien.     They  interposed  a  claim.     They  had  a  lien 
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superior  to  the  judgment,  but  that  h'en  was  not  title,  and 
did  not  lift  the  title  which  they  acquired  by  mere  private 
contract  up  to  its  own  level.  The  title  stood  below,  not 
above  the  judgment.  The  possession  would  not  aid  the 
special  lien  ;  and  looking  at  the  possession  as  the  basis  of  a 
new  lien — an  ordinary  factor's  lien,  it  was  inferior  to  the 
judgment.  So  the  Code  (section  1987)  ranks  it ;  and  so  it 
ranked  prior  to  the  adoption  of  the  Code — 5  Ga.,  163. 
AVhere  possession  is  requisite  to  the  existence  of  a  lien,  as 
is  the  case  with  the  ordinary  factor's  lien,  and  the  lien  is 
superior  (that  is,  anterior)  to  the  lien  of  the  attacking  judg- 
ment, the  possession  may  be  supported  by  a  claim — 30  Ga.y 
450.  But  the  special  crop  lien  does  not  rest  on  possession, 
and  derives  no  aid  from  it.  It  is  a  kind  of  lien  that  is  to  be 
asserted  by  sale  under  legal  process,  and  not  by  mere  deten- 
tion or  retention  of  the  property.  The  high  rank  of  the 
lien  furnishes  no  reason  why  the  property  should  not  be 
sold  under  any  legal  process  that  moves  against  it  for  that 
purpose.  Lien  elevates  judicial  sale  to  its  own  rank,  or  even 
higher,  but  cannot  hoist  a  private  sale  one  jot.  And,  gen- 
erally, private  sale  is  no  obstacle  to  a  judicial  sale  under  a 
subsisting  lien. 

Judgment  reversed. 


Williams  vs.  Goodall. 

1.  Section  2857  of  the  Code  requires  "  all  the  papers  and  evidence  ** 
upon  which  application,  to  correct  grants  are  based,  to  "be  filed  and 
preserved  in  the  executive  office  ;'*  therefore,  the  best  evidence  in  re- 
spect to  written  notice  upon  parties  in  interest  under  section  2358  of 
the  Code,  is  to  be  procured  by  getting  a  certified  copy  of  the  proceed- 
ings from  said  office ;  and  as  the  presumption  is  that  the  governor 
did  his  duty,  the  defendant  will  not  be  heard  to  deny  that  he  had 
notice  of  the  proceedings  to  correct  a  grant  by  his  own  oath  as  a 
witness,  until  he  has  exhausted  the  better  evidence  which  such  certi- 
fied copy  would  afford. 

2.  On  the  issue  whether  a  deed  be  a  forgery,  a  certificate  from  the  office 
of  the  secretary  of  state,  that  no  such  person  as  the  witness  who  at- 
tested the  deed  as  justice  of  the  peace,  was  a  justice  of  the  peace  at 
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the  time  the  deed  was  execu'ed,  is  conclusive  that  the  deed  was 
forged,  unless  rebutted  by  other  evidence. 

Evidence.  Deeds.  Grants.  Officers.  Before  Judge 
Harris.    Wayne  Superior  Court.    March  Term,  1877. 

This  was  an  ejectment  suit  in  which  plaintiff  recovered 
judgment ;  defendant  moved  for  a  new  trial,  which  was 
refused,  and  he  excepted. 

The  other  facts  will  be  found  in  the  opinion. 

Jno.  C.  Nichols  ;  J.  W.  Hrron,  by  Z.  D.  Harrison,  for 
plaintiff  in  error. 

D.  M.  EoBERTS ;  J.  F.  Sweat,  by  brief,  for  defendant. 
Jackson,  Judge. 

But  two  points  are  made  in  this  case  when  the  grounds 
for  a  new  trial  are  analyzed  : 

First,  that  the  court  would  not  permit  the  defendant  by 
his  own  oath  as  a  witness,  to  testify  that  he  had  no  notice  of 
the  application  to  the  governor  to  correct  the  grant  on  which 
plaintiff's  title  rested ;  and,  secondly,  that  the  court  charged 
the  jury  that  a  certificate  from  the  office  of  the  secretary  of 
state,  that  no  such  person  as  the  witness  who  signed  the  deed 
as  a  justice  of  the  peace  was  a  justice  of  the  peace  when 
the  deed  was  executed,  was,  unless  rebutted,  conclusive  evi- 
dence that  the  deed  was  forged. 

1.  We  think  that  the  court  was  right  on  both  points. 
Section  2357  requires  '^  all  papers  and  evidence  upon  every 
such  application  (to  correct  grants)  to  be  filed  and  preserved 
in  the  executive  office."  The  best  evidence  that  no  written 
notice  was  served  on  the  defendant  could  be  furnished  by  a 
certified  copy  showing  all  the  papers  of  file  in  that  office, 
and  among  them  no  such  written  notice  as  section  2353  re- 
quires. Therefore  the  defendant's  oath  was  not  the  best 
evidence ;  and  the  presumption  for  the  plaintiff  being  that 
the  governor  did  his  duty  and  had  the  written  notice  before 
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him  when  he  acted,  the  coart  was  right  to  reject  the  oral 
evidence  of  the  defendant,  it  being  only  his  own  oath. 

2.  The  case  of  Denham  vs.  Uoleman^  30  Ga.^  619, 
covers  the  second  groand  all  over,  and  decides  that  such 
certificate  that  no  such  person  as  the  witness  who  attested  a 
deed  as  a  justice  of  the  peace,  was  a  justice  of  the  peace  at 
the  time  the  deed  was  executed,  is  conclusive  of  the  forgery 
unless  rebutted.  No  effort  was  made  to  rebut — no  testi- 
mony to  that  intent  offered — hence  the  charge  was  right. 

The  court,  as  a  matter  of  practice,  ought  not  to  read  over 
requests  before  rejecting  them,  but  it  will  not  be  held  good 
ground  for  new  trial  where  the  verdict  is  right ;  nor  will 
the  addition  of  verbal  remarks  to  the  charge  in  writing, 
when  requested  to  be  in  writing,  unless  clearly  erroneous 
as  contended  for  by  counsel  and  in  dispute  between  counsel 
and  the  court.  The  judgment  is  right,  the  verdict  being 
not  contrary  to  law  or  evidence. 

Judgment  affirmed. 


I  60    484  ^  ,  ^ 

'S  "^1  Smtth  et  al.  vs.  Bowne  et  al. 

60      484 

_     ^  A  mortgage  upon  land  having  been  made  to  secure  several  negotiable 

notes,  and  the  notes  having  been  passed  to  several  different  holders, 
and  one  of  the  holders  having  obtained  a  general  judgment,  and 
another  having  foreclosed  the  mortgage  in  the  name  of  the  mort- 
gagee for  his  use,  a  sale  of  the  premises  under  the  general  judgment 
passed  the  title  free  from  the  mortgage  lien,  the  attorney  represent- 
ing the  judgment  of  foreclosure  having  placed  the  execution  founded 
thereon  in  the  hands  of  the  officer  of  the  law  making  the  sale,  and 
caused  the  title,  unincumbered,  to  be  sold,  and  there  being  no  fraud 
in  the  sale,  and  the  premises  having  brought  full  value,  or  an  amount 
approximating  thereto.  The  notes  not  covered  by  either  judgment 
cannot  be  enforced  against  the  land,  but  are  thrown,  in  equity,  upon 
the  fund  produced  by  the  sale,  for  their  pro  rata  share  thereof. 

Equity.      Mortgage.      Levy  and   sale.      Before    Judge 
Weight.    Decatur  Superior  Court.    November  Term,  1877. 

Smith  et  al.  filed  their  bill  against  Bowne  et  al.^  making, 
in  substance,  the  case  presented  by  the  head-note,  and  pray- 


Digitized  by 


Google 


JAJ^UARY  TERM,  1878.  485 

Smith  «i  al.u.  Bowne  et  at* 

ing  that  the  land  be  resold  under  the  mortgage  lien,  and 
tlie  proceeds  be  appropriated  to  the  satisfaction  of  the  notes 
held  by  them,  and  the  balance  paid  to  the  purchasers  at  the 
prior  sale  under  the  common  law  execution. 

The  case  was  submitted  to  the  chancellor  without  the  in- 
tervention of  a  jury,  who  decreed  that  the  sale  already  had 
divested  the  lien  of  the  mortgage  as  to  all  the  notes,  and 
that  the  purchasers  acquired  an  unincumbered  title ;  that 
the  lien  of  the  mortgage  attached  to  the  proceeds  of  the  sale, 
and  that  complainants  might  have  leave  to  enter  a  rule  ab- 
solute to.  enable  them  to  proceed  against  such  proceeds. 

To  this  decree  complainants  excepted. 

BowEB  &  Cbawfobd,  for  plaintiffs  in  error. 

J.  C.  EuTHERFORD,  by  Jackson  &  Lumpkin  ;  W.  O.  Flem- 
ing, for  defendants. 

BLECKLEr,  Judge. 

This  is  a  case  of  which  no  perfectly  satisfactory  disposi- 
tion can  be  made.  The  superior  court  did  with  it  the  best 
that  was  possible,  and  we  leave  the  judgment  to  stand.  All 
who  were  interested  in  the  mortgage  should  have  been  vig- 
ilant in  watching  their  security.  When  proceedings  were 
commenced  to  foreclose  the  mortgage,  they  should  have 
come  forward  and  had  themselves  made  parties.  Not  to  do 
80  was  laches,  and  they  must  abide  the  consequences.  Their 
due  share  of  the  fund,  produced  by  a  sale  of  the  property 
under  the  general  judgment,  may  be  reached  by  this  pro- 
ceeding in  equity ;  but  they  cannot  subject  the  property  to 
a  re-sale.  It  has  been  legally  sold  (Code,  §1967),  and  the 
purchaser  took  it  divested  of  the  mortgage  lien.  Under 
the  evidence,  there  is  no  certainty  that  it  did  not  bring  its 
full  value.  True  it  is  that  thus  to  rule  on  the  lien  is  to 
treat  the  mortgage  as  foreclosed  for  all  that  was  due  upon 
the  outstanding  notes ;  whereas  the  foreclosure,  though  in 
the  name  of  the  mortgagee,  was  for  the  use  of  but  one  of 


Digitized  by 


Google 


486 

m 


486  SUPKEME  COITET  OF  GEOEGIA. 

Bronghton  vs.  Winn. 

the  holders,  and  took  no  account  of  the  notes  which  were 
in  the  hands  of  other  holders.  Bat  these  holders  onght'to 
have  seen  to  having  the  foreclosure  suit  broad  enough  to 
comprehend  their  claims.  To  have  numerous  foreclosures 
of  the  same  mortgage  after  all  the  notes  secured  by  it  have 
come  to  maturity,  would  seem  anomalous.  Provision  is  made 
for  a  single  foreclosure  as  to  the  whole,  where  the  debt  ma- 
tures by  installments.     Code,  §§1965,  3970. 

For  cases  having  some  resemblance  to  the  present  one,  in 
their  facts,  see  2  Florida,  27 ;  6  lb.,  171 ;  1  Hilliard  on  Mort- 
gages, 243,  et  seq,,  and  notes ;  10  Smede  &  M.,  631. 

Cited  for  plaintiff  in  error :  Code,  §§1965,  1967,  3973, 
3974 ;  20  Oa.,  723 ;  25  13.,  316  ;  20  IB.,  344  ;  27  /*..  205 ; 
22  IB.,  34;  32  16.,  228;  18  IB.,  278;  46  Id.,  488;  Code, 
§2787;  9  Ga.,  87;  32  lb.,  234;  7  Am.  Com.  Law,  S.  P., 
81 ;  2  Am.  Chan.  Dig.,  208 ;  1  Johns.,  580. 

Cited  for  defendant  in  error :  Code,  §§1965,  1967,  3970. 

Judgment  affirmed. 


Broughton  v8.  Winn. 

1.  A  declaration  to  the  effect  that  defendant  had  receiyed  and  converted 
plaintiff's  cotton,  knowing  it  to  have  been  stolen ;  that  criminal  pros- 
ecution had  been  commenced  previous  to  bringing  the  civil  suit, 
and  that  the  same  was  brought  within  the  statute  after  discovery  of 
the  fraud,  should  have  been  upheld  as  sufficient  in  law,  and  the  court 
was  right  not  to  dismiss  it  on  demurrer 

2.  Where  inquiry  was  made  of  defendant  touching  the  cotton  when  the 
plaintiff  first  missed  it,  and  defendant  evaded  the  inquiry  by  refer- 
ring to  his  clerk,  it  was  not  error  to  charge  section  2635  of  the  Code 
upon  that  point,  as  the  principle  there  stated  applies. 

8.  "Whether  the  case  was  one  in  which  vindictive  or  punitory  damages 
could  be  legally  assessed  or  not,  is  immaterial,  as  the  evidence,  with- 
out such  damages  is  sufficient  to  uphold  the  verdict. 

4.  The  indictment  against  the  thieves  and  the  receiver  of  the  stolen 
goods,  was  admissible  to  show  that  plaintiff  had  prosecuted  the  par- 
ties for  the  felony,  under  section  2970  of  the  Code,  before  suing  on 
the  civil  side  of  the  court. 

5.  Under  the  ruling  in  46  Oa.,  298,  the  confessions  of  one  of  the  prin- 
cipal thieves  was  admissible  to  prove  his  own  guilt;  but  if  not,  the 
evidence  is  abundant  to  sustain  the  verdict. 
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5.  The  verdict  is  in  accordance  with  the  law,  and  supported  by  the  ev- 
idence. 

Pleadings.  Statute  of  limitations.  Frand.  Evidence. 
Confessions.  New  trial.  Before  Judge  Tompkins.  Liberty 
Superior  Court.     October  Term,  1877. 

Keported  in  the  opinion. 

E.  £.  Lestbr;  J.  W.  Fabusb;  John  L.  Hardee,  for 
plaintiff  in  error. 

P.  TV.  Meldeim,  for  defendant. 

Jaokson,  Judge. 

This  action  was  brought  to  recover  damages  for  the  wrong- 
ful receiving  and  converting  five  hundred  pounds  of  lint 
sea-island  cotton.  The  jury  found  a  verdict  for  five  hun- 
dred dollars,  the  defendant  made  a  motion  for  a  new  trial, 
the  judge  overruled  it,  and  the  defendant  excepted. 

The  declaration  alleged  that  in  1866,  two  negroes  stole 
the  cotton  from  plaintiffs  gin-house ;  that  defendant  knew 
it ;  that  he  bought  the  cotton  from  them  in  exchange  for 
goods  at  his  store,  and  converted  the  cotton  fraudulently 
and  corruptly ;  and  that  the  facts  were  fraudulently  con- 
cealed from  plaintiff  by  defendant  until  just  before  the  ac- 
tion was  brought,  in  1877,  and  that  prosecution  had  been 
commenced  against  the  defendant  on  the  criminal  side  of 
the  court. 

The  defendant  pleaded  not  guilty  and  the  statute  of  lim- 
itations. 

1.  The  first  ground  of  error  is,  that  the  court  erred  in  re- 
fusing to  dismiss  the  suit.  We  do  not  see  why.  If  the 
allegations  are  true,  the  plaintiflE  ought  certainly  to  recover 
something. 

2.  The  next  error  alleged  is  that  the  court  erred  in  giving 
in  charge  section  2635  of  the  Code.  That  section  is  in 
these  words,  so  far  as  applicable  here  :    "  Concealment  of 
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material  facts  may,  in  itself,  amount  to  a  fraud  :    1.  When 
direct  inquiry  is  made  and  the  truth  evaded." 

The  fact  proven  was  that  the  plaintiff  went  to  the  store 
of  defendant  on  the  very  morning  the  cotton  was  missed, 
and  made  inquiry  about  it,  and  that  defendant  evaded  by 
referring  to  a  clerk,  though  the  thieves  were  then  on  the 
premises,  and  had  ^one  out  the  back-door  of  the  store  as  the 
plaintifE  entered  the  front.  The  point  is,  was  defendant's 
conduct  fraudulent  so  as  to  enable  the  plaintiff  to  take  his 
case  out  of  the  statute  of  limitations  under  the  Code,  sec- 
tion 2931.  The  plaintiff  did  not  discover  the  fact  that  the 
defendant  was  then  evading  and  fooling  him  until  just  be- 
fore he  sued.  Section  2931  is  to  the  effect  that  if  defend- 
ant has  been  guilty  of  a  fraud  by  which  plaintiff  was  de- 
barred or  deterred  from  bringing  his  suit,  the  period  of  lim- 
itation shall  run  only  from  the  time  the  fraud  was  discov- 
ered. 

We  see  no  error  in  the  charge  of  which  defendant  can 
complain.  The  very  conduct  of  the  defendant  shows  con- 
cealment and  fraud,  and  12  Oa.^  371,  covers  the  case.  The 
section  charged  has  application  to  private  sales,  and  not  to 
the  statute  of  limitations  directly,  but  still  the  principle  ap- 
plies. 

3.  The  third  ground  is  that  the  court  erred  in  charging 
sections  3065  and  3066  of  the  Code,  which  are  in  respect  to 
aggravating  circumstances  entitling  the  plaintiff  to  addi-  . 
tional  damages.  Perhaps  the  charge  was  erroneous,  but  it 
is  very  doubtful  that  it  was.  The  section  3066  reads  that 
in  eoery  tort  there  may  be  aggravating  circumstances,  either 
in  the  act  or  the  intention,  which  will  authorize  additional 
damages,  either  to  deter  the  wrong-doer  from  repeating  the 
trespass,  or  as  compensation  for  the  wounded  feelings  of  the 
plaintiff. 

The  court  excluded  the  latter  clause  about  wounded  feel- 
ings, but  charged  the  rest.  I  think  it  about  right.  It  was 
a  tort,  a  great  wrong  to  plaintiff,  the  circumstances  were 
aggravating  in  that  his  own  laborers  and  servants  were 
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encouraged  to  pilfer  fron>  the  plaintiff  by  the  defendant's 
concealing  the  stolen  goods  and  trading  for  them,  and  this 
wrong-doer  ought  to  be  deterred  from  so  tresspassing  again. 
If  the  action  were  trover,  pure  and  simple,  the  measure  of 
damages  is  fixed  by  statute  at  the  value  of  the  cotton  with 
interest,  but  if  a  sort  of  action  for  deceit,  for  receiving  and 
using  another's  cotton  corruptly,  knowing  it  to  have  been 
stolen,  in  such  a  case  the  damages  may  well  be  vindic- 
tive ;  at  least  it  strikes  me  so.  However  that  may  be,  in 
the  view  we  take  of  the  case  it  makes  no  difference.  The 
plaintiff  had  five  hundred  pounds  of  cotton  stolen,  its  value 
was  proven  by  witnesses  to  be  from  fifty-five  to  seventy-five 
cents  per  pound — strike  a  medium  for  the  true  value,  sixty- 
five  cents — and  the  principal  and  interest  will  cover  the 
sum  found  and  exceed  it.  It  is  true  that  only  fifty  pounds 
was  positively  proved  in  defendant's  possession  at  one  time, 
but  there  is  proof  that  at  other  times  he  got  more,  and  the 
jury  might  well  conclude  that  he  got  all. 

4.  It  was  necessary  to  show  the  prosecution  of  the  offend- 
ers before  the  civil  suit  was  brought.  Code,  §2970.  There- 
fore the  indictment  against  the  two  thieves  and  the  de- 
fendant was  properly  admitted  in  evidence. 

5.  The  confessions  of  the  negro,  though  made  after  the 
theft,  were  probably  admissible  under  46  ffa.,  298 ;  if  not, 
the  evidence  is  suflicient  to  uphold  the  verdict  without  their 
aid. 

6.  The  verdict  is  sustained  by  law  and  evidence,  and  is 
contrary  to  neither. 

Judgment  affirmed. 


The  Statb  of  Georgia  vs.  Jeteb.  lloHflel 

|»118  817 

1.  Where  one  of  the  defendants  in  an  execution  is  the  sheriff  of  the       ^^  ^ 
county,  he  is  a  party  at  interest,  and  cannot  levy  the  execution  upon 

the  property  of  his  co-surety  and  co-defendant. 

2.  The  disability  of  the  levying  oflftcer  being  apparent  on  the  face  of 
the  papers,  the  levy  may  be  dismissed  on  motion  of  the  claimant. 
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Claim.  Sheriffs.  Levy  and  sale.  Practice  in  the  Supe- 
rior Court.  Before  Judge  Wright.  Decatur  Superior 
Court.    November  Term,  1877. 

An  execution  in  favor  of  the  state  of  Georgia  against 
GriflSn,  tax  collector,  Harrell,  Jeter  and  others,  sureties,  was 
levied  by  Harrell,  who  was  then  sheriff,  upon  certain  land 
as  the  property  of  Jeter.  The  latter,  for  his  family,  filed  a 
claim.  When  the  case  was  called,  claimant  moved  to  dis- 
miss the  levy  because  made  by  a  co-defendant  to  the^.  fa. 
The  motion  was  sustained,  and  plaintiff  excepted. 

BowEB  &  Crawford,  for  plaintiff  in  error. 

John  E.  Donaldson,  by  brief,  for  defendant. 

BLEOKLEr,  Judge. 

Section  of  the  Code  911  requires  that  executions  against 
tax  collectors  and  receivers  shall  be  directed  to  "  all  and  sin- 
gular the  sheriffs  of  this  state."  The  same  section  provides, 
however,  that  the  work  of  executing  is  to  be  done  by  the 
sheriffs,  or  their  lawful  deputies,  "  or  other  officer  lawfully 
in  their  stead."  This  latter  phrase  must  refer  to  the  general 
law,  as  set  forth  in  other  sections  of  the  Code.  Section 
3344  prescribes  that  "  if  the  sheriff  is  a  party  to  the  cause, 
the  process  shall  be  directed  to  the  coroner  of  the  county, 
and  to  the  sheriffs  of  the  adjoining  counties,  and  may  be 
served  by  either,  as  convenience  may  suggest."  Section 
3960  is  under  the  head  of  proceedings  against  the  officers  of 
court.  It  says  that  "  whenever  the  sheriff  or  his  deputy  is 
a  party  to  said  rule,  or  interested  therein,  and  there  be  no 
coroner  or  other  lawful  officer  of  said  county  to  execute  the 
same,  it  shall  be  the  duty  of  the  judge  or  justice  of  said 
court  to  appoint,  pro  tempore^  a  special  officer  to  carry  out 
and  effectuate  the  order  of  said  court,  which  said  officer,  so 
appointed,  shall  be  allowed  the  usual  fees  of  sheriffs  for  like 
service."     In  treating  of  the  duties  of  coroners,  section  588 
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declares  that  '^  when  a  sheriff  is  disqualified,  and  it  does  not 
appear  upon  the  face  of  the  proceedings,  or  he  or  his  dep- 
uty refuses  to  perform  a  service,  if  any  person  makes  affida- 
vit thereof,  the  clerk  of  the  court  from  which  it  issues,  shall 
place  the  process  in  the  hands  of  the  coroner  for  execution, 
and  may  compel  its  return  to  his  office  for  such  purpose." 
The  letter  of  these  various  sections  does  not  cover  the  pre- 
cise case  before  us ;  but  tlie  spirit  of  them  does.  The  gen- 
eral scheme  of  the  law  is  not  to  trust  the  sheriff  to  perform 
the  functions  of  an  officer  where  he  has  the  interest  of  a 
party.  He  is  not  to  be  both  priest  and  penitent.  There  is 
the  same  reason  for  keeping  sight  of  this  scheme  where  pro- 
cess is  issued  by  the  comptroller  general  as  where  it  is  issued 
from  a  court ;  and  there  is  a  sort  of  hint  to  this  effect  in  the 
language  above  quoted  from  section  911  of  the  Code.  There 
is  no  invariable  rule  that  the  sheriff  or  his  deputy  must  levy, 
but  they  are  to  do  it,  "  or  other  officer  lawfully  in  their 
stead."  Where  the  sheriff  is  one  of  the  defendants  in  an 
execution,  he  is  not  a  fit  person  to  levy  on  his  own  prop- 
erty, and  his  interest  in  the  proceeding  renders  him  equally 
unfit  to  wield  the  power  of  the  law  against  his  co-defend- 
ants. Legal  process  is  subject  to  abuse,  and  interest  is  a 
temptation  which  the  law  supposes  average  human  nature 
may  be  unable  to  withstand.     62  Oa.^  341 ;  58  /*.,  417. 

2.  Motion  to  dismiss  the  levy  could  be  entertained,  the 
disability  of  the  levying  officer  being  apparent  on  the  face 
of  the  papers.    34  Qa.y  427. 

Cited  for  plaintiff  in  error:  49  Oa.,  621;  Code,  §p633, 
8344,  588;  act  of  1840,  Cobb's  Dig.,  473;  21  <?a.,  383-4; 
52  75.,  341. 

Cited  for  defendant  in  error:  Code,  p344:  58  6'^a.,417., 
58  76.,  417;  52 /ft.,  341. 

Judgment  affirmed. 
81 
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The  Georgia  Railroad  Company  vs.  Newsome. 

Under  sections  3088  and  8868  of  the  Code«  a  railroad  company  is  respon- 
sible for  damages  done  to  any  person  by  the  carelessness  or  negli- 
gence or  improper  conduct  of  its  agents  in  or  by  the  running  of  the 
cars  or  engines  of  the  company,  and  the  presumption  fixed  by  the 
first  of  the  sections  cited  against  the  company,  is  not  rebutted  by 
proof  that  the  engineer,  whose  negligence,  carelessness  and  im- 
proper conduct  in  the  use  of  the  en^ne  and  whistle  attached  there- 
to, caused  the  injury,  was  prompted  by  personal  malice  and  revenge 
towards  the  plaintiflf;  but  the  plaintiff  may  recover  from  the  com- 
pany the  same  amount  of  damage  for  the  injury,  as  if  it  had  been  a 
case  of  carelessness  and  improper  conduct  unmixed  with  personal 
grievances  of  the  engineer. 

Railroads.  Negligence.  Damages.  Master  and  servant. 
Before  Judge  Bartlbft.  Greene  Superior  Court.  Sep- 
tember Adjourned  Term,  1877. 

Newsome  brought  ease  against  the  Georgia  Railroad.  The 
evidence  showed  that  plaintiff  was  riding  in  a  buggy  near 
the  railroad  track ;  that,  as  the  train  passed,  the  engineer 
caused  the  engine  to  whistle  twice  in  quick  succession, 
which  frightened  plaintiff's  horse  and  caused  him  to  be 
thrown  from  the  buggy  and  injured.  As  to  the  question  of 
negligence  there  was  some  conflict ;  but  there  was  evidence 
tending  to  show  that  the  engineer  acted  through  malice 
towards  plaintiff,  with  whom  he  was  on  bad  terms.  The 
court  charged,  in  substance,  that  if  the  engineer  wilfully 
and  maliciously  blew  the  whistle  and  frightened  plaintiff's 
horse,  thereby  causing  the  injury,  defendant  would  not  be 
liable.  The  jury  found  for  defendant.  Plaintiff  moved 
for  a  new  trial,  which  was  granted,  and  defendant  excepted. 

J.  A.  BiLLUPs ;  W.  W.  Lumpkin,  for  plaintiff  in  error. 

E.  C.  KiNNEBKEW  ;  M.  W.  Lewis  &  Son,  for  defendant. 

Jackson,  Judge. 

In  this  case  the  court  below  granted  a  new  trial,  mainly, 
we  suppose,  because  it  was  satisfied  that  in  the  charge  to 
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the  jury  error  had  been  committed,  in  that  it  was  then  held 
that  if  the  mah'ce  and  personal  unkindness  of  the  engineer 
caused  him  to  blow  the  whistle  and  frighten  plaintiffs  horse, 
causing  the  runaway  and  damage  to  plaintiffs  person,  then 
there  could  be  no  recovery. 

So  that  the  point  made  is  this :  Can  a  person,  not  a  pas- 
senger, recover  from  a  railroad  company  for  the  act  of  the 
engineer  of  the  road  in  blowing  the  whistle  of  the  engine, 
when  he  evidently  blew  it  because  he  had  had  a  difficulty 
with  the  plaintiff  some  time  before,  and  was  actuated  by 
malice  and  revenge  to  do  so  ? 

In  the  case  of  a  passenger,  the  rule  was  settled  in  the 
case  of  Odsway  vs.  The  Atlanta  and  West  Point  Railroad 
Company^  58  Ga.^  216,  and  in  that  of  Peeples^  gua/rdian^ 
vs.  The  Bf'unswich  and  Albany  Railroad  Company^  de- 
cided at  this  term ;  but  this  plaintiff  was  not  a  passenger, 
but  he  was  in  a  buggy  by  the  side  of  the  road,  at  a  place, 
it  is  contended,  whore  there  was  no  necessity  to  have  the 
whistle  blown,  and  yet  it  was  blown  by  the  engineer, 
and  he  was  huii;.  Can  such  a  person,  not  a  passenger,  re- 
cover ? 

The  Code  is  quite  broad.  Section  3033  declares,  in  effect, 
that  a  railroad  company  shall  be  liable  for  any  damage  done 
to  persons,  stock  or  other  property,  by  the  running  of  loco- 
motives or  cars  or  other  machinery  of  the  company,  done 
by  any  person  in  its  employment,  unless  the  company  make 
it  appear  that  the  agents  have  exercised  all  reasonable  care 
and  diligence,  and  that  the  presumption  shall  be  against  the 
company.  Well,  this  person  was  hurt  by  a  person  in  the  em- 
ployment and  service  of  the  company,  in  the  use  of  its  ma- 
chinery in  the  running  of  the  cars,  to-wit :  by  the  engineer 
in  the  use  of  the  whistle  while  engaged  in  running  the  cars ; 
and  the  presumption  was  that  this  agent  did  not  use  ordi- 
nary and  reasonable  care  and  diligence.  It  is  sought  to  re- 
but this  presumption  by  proof  that  the  engineer  was  mad 
with  the  plaintiff,  and  blew  the  whistle  on  purpose  to  frighten 
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his  horse  and  hurt  him.  So  far  from  rebutting  want  of 
reasonable  diligence,  the  fact  alleged  shows  that  the  engi- 
neer was  diligent  to  hurt  plaintiff.  It  makes  no  difference 
why  he  was  careless  and  not  diligent  in  trying  to  keep  from 
hurting  plaintiff,  whether  from  malice  or  other  reason ;  it 
is  enough  that  he  was  not  diligent  in  the  use  of  the  com- 
pany's machinery  to  prevent  as  far  as  possible  harm  to  plain- 
tiff. 

So  section  8868  of  the  Code  is  to  the  same  purport — ^if 
anything  much  stronger.     It  is  in  these  words : 

"  In  all  cases  where  the  person  or  property  of  an  indi- 
vidual may  be  injured,  or  such  property  destroyed,  by  the 
carelessness,  negligence,  or  improper  conduct  of  any  rail- 
road company,  or  oflScer,  agent,  or  employee  of  such  com- 
pany, in  or  by  the  running  of  the  cars  or  engines  of  the 
same,  such  company  shall  be  liable  to  pay  damages  for  the 
same  to  any  one  whose  property  or  person  may  be  so  in- 
jured or  destroyed,  notwithstanding  any  by-laws,  rules,  or 
regulations,  or  notice,  which  may  be  made,  passed  or  given 
by  such  company,  limiting  its  liability." 

This  injury  was  caused  by  the  improper  conduct  of  the 
engineer,  to  say  the  least,  if  plaintiff's  proof  is  true.  It 
was  improper  to  blow  the  whistle  where  and  when  he  did, 
and  with  the  motive  he  did  or  without  that  motive ;  worse 
witJi  the  motive  than  without  it,  perhaps. 

It  is  wholly  unnecessary  to  go  to  other  countries  and  states 
for  law  on  this  case,  when  our  own  statutes  control  it.  We 
hold,  therefore,  that  the  plaintiff  could  recover  from  the 
company  for  the  improper  conduct  of  this  engineer  in  the 
use  of  its  engine  and  whistte^  though  that  conduct  was  su- 
perinduced by  a  private  quarrel  of  the  engineer  with  the 
plaintiff.  If  the  engineer  had  pulled  out  a  pistol  and  shot 
the  plaintiff,  then  the  act  would  not  have  been  done  by  the 
use  of  the  company's  machinery,  and  the  engineer  inpro- 
pria persona  would  alone  have  been  responsible  ;  but  as  he 
used  the  thing  he  was  intrusted  with  by  the  company  im- 
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properly,  the  company  is  liable  under  our  law,  and  ought  to 
be  BO. 

It  is  true,  that  under  the  old  law  in  respect  to  the  drivers 
of  coaches  and  the  like,  the  rule  was  different,  and  the  coach- 
man, not  his  master,  was  liable  for  wilful  and  malicious  driv- 
ing to  hurt  a  person  against  whom  he  had  private  malice, 
but  these  railroads  and  the  machinery  they  use  are  huge  en- 
gines of  power,  great  for  good  and  equally  great  for  evil, 
dependent  much  upon  the  discretion,  prudence  and  dili- 
gence of  the  agents  employed  to  run  them,  and  of  all  those 
agents,  the  engineers  have  the  most  fearful  power,  and  it  is 
public  policy  to  force  the  roads  to  employ  safe  and  prudent 
men,  who  will  not  in  passion  or  anger  use  their  powerful 
machines  to  endanger  or  kill  the  people  of  the  state. 

Whether  or  not  the  company  is  responsible  in  damages 
for  the  vindictive  feelings  which  prompted  the  conduct  of 
its  agent  in  this  case,  is  a  question  not  made  necessary  to  be 
decided  by  this  record. 

In  the  case  of  passengers  maltreated  by  conductors  and 
others  in  charge  of  the  cars,  we  have  ruled  in  the  cases  of 
Gasway  and  PeepleSy  that  the  companies  must  pay  just  what 
the  private  person,  if  he  were  sued,  would  be  compelled  to 
pay :  and  this  included  aggravated  or  vindictive  damages ; 
but  in  the  case  of  a  man  not  a  passenger  the  rule  may  be 
different. 

The  Code,  §2961,  declares  that  every  person  shall  be  liable 
for  torts  by  wife,  child  or  servant  in  the  prosecution  and 
withm  the  scope  of  his  business;  and  this  corporation  is  a 
person.     Code,  §5. 

The  Code,  in  section  3066,  enacts  that  "  in  every  tort  there 
may  be  aggravating  circumstances,  either  in  the  act  or  the 
intention,  and  in  that  event  the  jury  may  give  additional 
damages,  either  to  deter  the  wrong-doer  from  repeating  the 
trespass,  or  as  compensation  for  the  wounded  feelings  of 
the  plaintiflE." 

Notwithstanding  the  breadth  of  compass  embraced  in  these 
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statutesj  we  rather  think  that,  in  cases  like  this  at  bar,  the 
plaintiff  being  no  passenger,  the  damages  ought  to  be  con- 
fined to  the  actual  hurt,  and  damage  and  expenses  incident 
thereto  ;  but  we  do  not  so  positively  rule  it  now.  There 
must  be  a  new  trial  on  the  other  ground,  and  the  court  was 
right  to  grant  it. 

When  the  court  below  on  the  new  trial,  shall  have,  on 
mature  deliberation,  and  in  the  light  of  all  the  facts  before 
it,  ruled  on  the  other  matter  of  the  extent  of  the  measure 
of  damages,  it  will  be  time  enough  for  us  to  consider  it, 
should  it  be  brought  here  for  our  judgment  on  that  ques- 
tion. 

Judgment  affirmed. 


EiswALD  V8,  The  Southern  Express  Company. 

(This  case  was  argued  at  the  laet  tenn  and  deciaion  reserved.] 

Though,  in  an  action  for  a  tort  where  the  plaintiff  has  a  right,  and  the 
result  may  be  important  to  the  vindication  of  the  same,  a  new  trial 
will  be  granted  to  enable  the  plaintiff  to  recover  nominal  damages 
only,  (18  Oa.,  539),  the  rule  is  not  necessarily  the  same  where  the 
cause  of  action  is  a  breach  of  contract,  or  in  the  nature  of  a  breach 
of  contract.  In  the  latter  class  of  cases,  the  supreme  court  will  not 
control  the  discretion  of  the  superior  court,  where  it  appears  that  if 
the  plaintiff  can  recover  at  all,  on  a  second  trial,  his  recovery  will  be 
limited  to  mere  nominal  damages. 

New  trial.  Damages.  Before  Judge  Hall.  Fulton 
Superior  Court.     October  Adjourned  Term,  1876. 

In  addition  to  the  facts  stated  in  the  opinion,  it  is  only 
necessary  to  add  that  the  package  containing  the  check  ar- 
rived in  Atlanta  at  twelve  o'clock  on  the  night  of  Septem- 
ber 24th,  1874 ;  that  plaintiffs  wife,  to  whom  the  package 
was  addressed,  received,  through  the  post-office,  notice  of  its 
arrival,  about  3:30  p.  m.  on  the  25th,  and  went  directly  to 
the  express  office,  but  the  agent  refused  to  deliver  the  pack- 
age until  she  was  identified ;  that  she  returned  the  next 


Digitized  by 


Google 


JANUARY  TERM,  1878.  497 

BiswaM  f«.  The  Somtben  Bxpreis  Company. 

morning  with  a  gentleman  to  identify  her,  received  the 
package,  and  presented  the  check  for  payment,  but  the  bank 
had  suspended  between  10  and  11  o'clock  of  the  preceding 
day ;  that  the  envelope  inclosing  the  check  and  a  letter  ad- 
dressed to  plaintiffs  wife,  was  directed  to  her  by  street  and 
number ;  that  this  was  inclosed  in  an  express  envelope  by 
the  agent  of  defendant  at  Morristown,  Tennessee,  but 
whether  a  similar  address  was  placed  on  the  latter  is  left  in 
doubt,  as  such  envelope  was  lost ;  that  the  receipt  given  for 
such  package  described  it  as  addressed  to  Mrs.  T.  G.  Eis- 
wald,  Atlanta,  Ga.;  that  had  the  check  been  presented  by 
10  o'clock  A.  M.,  or  soon  thereafter,  on  the  morning  of  the 
35th,  it  would  have  been  paid  by  the  bank. 

No  issuable  plea  having  been  filed  the  court,  Judge  Hop^ 
kins  then  presiding,  rendered  judgment  for  defendant.  A 
motion  for  a  new  trial  was  overruled  by  Judge  Hall,  and 
plaintiff  excepted. 

Mabshall  J.  Clarke  ;  Hillteb  &  Bbo.,  for  plaintiff  in 
error. 

Hopkins  &  Glenn,  for  defendant. 

Bleckley,  Judge. 

The  basis  of  the  action  was  contract,  and  an  alleged  breach 
thereof.  The  express  company  undertook  to  carry  and  de- 
liver a  check  drawn  upon  a  bank  by  a  depositor  in  favor  of 
his  wife ;  and  delivery  to  the  wife  was  not  made,  it  is  con- 
tended, as  early  as  it  ought  to  have  been  made.  In  the 
mean  time  the  bank  failed  and  the  depositor's  money  was 
lost.  The  verdict  was  for  the  defendant,  and  the  court  re- 
fused to  grant  a  new  trial.  Under  the  evidence,  the  presid- 
ing judge  believed,  no  doubt,  that  the  failure  of  the  bank 
took  place  before  a  reasonable  time  for  delivery  had  ex- 
pired, and  that  the  plaintiff's  money  was  thus  really  lost  while 
the  express  company  was  not  in  default ;  that  the  default  of 
the  latter,  if  any,  by  undue  delay  in  making  delivery,  was 
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unattended  with  any  actnal  damage  to  the  plaintiff.  The 
evidence  would  yery  well  warrant  such  a  conclusion;  so 
that,  admitting  that  the  duty  of  the  company  was  to  deliver 
at  the  residence  of  the  consignee,  according  to  the  street 
and  number  designated  in  the  address  of  the  package,  (a 
question  we  need  not  decide,)  the  plaintiff  probably  had  a 
cause  of  action  for  nothing  beyond  nominal  damages.  In 
actions  of  tort,  or  in  some  of  them,  because  the  mere  brand- 
ing of  the  defendant's  act  as  a  wrong  may  be  of  future  con- 
sequence to  the  plaintiff  in  the  matter  of  upholding  the 
right  involved,  a  new  trial  will  be  granted  on  the  disallow- 
ance of  nominal  damages  where  such  damages  ought  to 
have  been  found ;  but  this  strictness  does  not  prevail  in  cases 
of  contract,  the  same  reason  not  applying. 

At  all  events,  in  this  class  of  cases  a  reviewing  court  will 
not  constrain  the  primary  court  to  grant  a  new  trial  in  order 
that  mere  nominal  damages  may  be  recovered. 

Cited  in  the  argument :  Eed.  on  Railways,  32 ;  Ang.  on 
Carriers,  §§287,  (n)  291,  295,  et  seq  :  Brown  on  Carriers,  195, 
199,  et  seq;  2  Kent's  Cora.,  604;  Ad.  on  Cont.,  500,  501 ; 

17  Wend.,  305;  6  Bosw.,  235;  Code,  §2946;  4  Oa.,  264; 

18  Id.y  539,  et  seq;  Code,  §§2066,  2062,  2060, 2080  ;  45  tfa., 
309;  46  76.,  307;  Code,  §2070;  37  Ga.,  693;  46  lb.,  433; 
17  Wall.,  357;  15  Minn.,  270;  23  Am.  Law  Eeg.,  39;  9 
Am.  Law.  Review,  155;  2  GrTfsEv.,  p.  194,  notes;  Code, 
§8065 ;  Sedgw.  Meas.  Dam.,  55,  56 ;  22  Vt.,  231 ;  6  Ind., 
250;  6  Rich.  Law,  75;  Code,  §3678. 

Judgment  affirmed. 


Habpeb  &  Simmons  vs.  Dillon,  administrator. 

1.  The  principal  may  sue  his  agents  and  recoyer  from  them  monej  col- 
lected for  him  under  the  statutory  form  of  pleading,  upon  their  writ- 
ten acknowledgement  of  the  receipt  of  such  money  from  a  third  per- 
son for  their  principal,  and  such  receipt  is  sufficient  evidence  to  au- 
thorize a  recovery  without  more 

8.  The  principal  being  dead  and  his  administrator  the  party  plaintiif, 
the  defendants  are  incompetent  as  witnesses  in  the  case  under  the 
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Code,  §8854;  par.  1.  If  it  be  desired  to  introduce  them  to  prove 
facts  transpiring  with  the  administrator,  or  other  living  person  the 
attention  of  the  presiding  judge  must'  be  called  thereto  by  specific 
questions  or  by  the  pleadings,  so  as  to  show  to  him  their  compe- 
tency for  such  purpose. 

Principal  and  a^ent.  Pleadings.  Witness.  Before  Judge 
KiDDoo.  Terrell  Saperior  Court.  November  Term,  1877. 

Beported  in  the  opinion. 

C.  B.  WooTKN,  by  brief,  for  plaintiflE  in  error. 

J.  L.  JoNBs ;  L.  C.  HoYLB ;  D.  Millbe,  by  J.  H.  Gubbby, 
for  defendant. 

Jackson,  Judge. 

This  was  a  suit  in  the  statutory  form  upon  a  receipt,  which 
is  as  follows :  '^  Ree^iyed  of  J.  G.  Sasser,  three  hundred  and 
ninety  five  dollars  and  thirty-five  cents,  for  Dr.  W.  W.  Wil- 
kinson, said  amount  to  be  placed  upon  claims  of  said  W. 
W.  Wilkinson  against  said  J.  G.  Sasser,  which  said  Wilkin- 
son holds ;"  and  the  receipt  was  signed  *^  Harper  &  Sim- 
mons, agents  for  W.  W.  Wilkinson.'' 

The  suit  was  brought  by  Dillon  as  administrator  on  Wil- 
kinson's estate. 

The  plaintiff  introduced  the  receipt  and  closed,  where- 
upon defendants  moved  for  a  non-suit  and  to  dismiss  the 
action.  The  court  overruled  both  motions,  and  error  is 
assigned  on  this  ruling. 

1.  The  statute  is  very  broad  which  allows  suits  in  the  form 
prescribed  to  be  brought  on  written  contracts.  Code,  §3391. 
It  embraces  "  note,  bill,  bond,  receipt,  or  written  promise 
of  any  description."  This  is  a  receipt ;  therefore  it  is  em- 
braced ;  and  therefore  the  action  should  not  have  been  dis- 
missed. 

Was  the  motion  for  a  non-suit  properly  overruled?  The 
receipt  showed  that  the  defendants  got  money  for  the  plain- 
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tiffs  intestate,  and  it  was  for  them  to  show  what  they  had 
done  with  it.  The  fact  that  they  acknowledged  they  had  it 
was  enough  to  recover  on,  whether  that  acknowledgment 
was  written  or  verbal.  In  this  case  it  was  written  in  the 
shape  of  a  receipt,  and  without  more,  authorized  a  recovery 
in  a  suit  by  the  principal  against  his  agent,  as  they  got  the 
money  for  him.  Therefore  the  non-suit  was  properly  re- 
fused. 

2.  But  it  is  said  that  the  court  erred  in  rejecting  Harper 
as  a  witness.  The  principal,  Wilkinson,  was  dead  and  Har- 
per was  incompetent  as  the  suit  was  by  the  administrator, 
Dillon — certainly  to  show  any  transaction  between  Wilkinson 
and  Harper  of  payment  or  otherwise.  If  offered  to  show 
anything  transpiring  since  Wilkinson's  death  with  the  ad- 
ministrator, or  with  others  before  or  since  his  death,  the  at- 
tention of  the  court  should  have  been  called  thereto ;  but 
the  court  certifies  that  no  specific  questions  were  asked,  and 
that  no  plea  was  in  except  the  general  issue  and  payment. 
So  that  the  court's  attention  was  not  called  to  any  fact  to 
which  the  witness  could  legally  testify,  it  not  being  alleged 
that  any  payment  was  made  since  the  death  of  Wilkinson  in 
the  pleas,  and  no  question  being  asked  as  to  such  payment. 
Code,  §3854,  paragraph  1. 

So  that  there  being  no  error  in  overruling  the  motion  to 
dismiss  and  to  non-suit  the  plaintiff,  and  none  in  ruling 
that  the  witness,  who  was  a  party  to  the  record,  and  an 
administrator  the  other  party,  was  incompetent,  the  judgment 
must  be  afiirmed. 

Judgment  affiimed. 


Jones  vs.  Paekbb. 

[This  case  was  ar^aed  at  the  last  term  and  decision  reserved.] 

1.  For  the  property  of  a  deceased  person  to  be  sold  under  an  execution 
against  the  administrator,  the  execution  must  be  such  as  can  be  lev- 
ied upon  the  goods  and  chattels,  lands  and  tenements  of  the  deceased. 
An  execution  which  directs  the  seizure  of  the  property  of  the  admin«- 
istrator  is  not  such  a  process. 
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2.  The  execution  is  amendable  so  as  to  conform  to  ttie  judgment,  and 
the  judgment  is  amendable  so  as  to  conform  to  the  suit  and  the  real 
nature  of  the  recovery;  but  this  does  not  warrant  the  enforcement 
of  a  levy  which  must  necessarily  fall  whenever  the  requisite  amend- 
ment is  made. 

8.  According  to  the  facts  of  this  case  as  pleaded  and  proved,  it  does 
not  appear  but  what  the  creditor  has  ample  remedy  against  the  ad- 
ministrator at  law,  without  pursuing  assets  which  seem  to  have  been 
administered  to  the  satisfaction  of  the  administrator  and  the  heir. 
The  breach  of  contract  with  the  administrator  on  the  part  of  the 
heir,  was  matter  for  adjustment  between  themselves,  and  has  been 
adjusted  by  bill  and  decree  to  which  they  alone  were  parties.  Un  ■ 
less  the  administrator  is  insolvent,  or  his  effects  are  beyond  the  juris- 
diction, the  creditor  has  no  occasion  to  appeal  to  a  court  of  equity, 
or  to  the  equitable  powers  of  a  court  of  law. 

Administrators  and  executors.  Levy  and  sale.  Execn- 
tions.  Amendment.  Equity.  Before  Judge  Bartlett. 
Wilkinson  Superior  Court.    April  Term,  1877. 

So  far  as  material  to  the  question  passed  upon  by  this 
court,  the  facts  of  this  case  are  the  same  as  when  it  was 
here  before  (see  65  Oa.j  11),  with  the  following  modifica- 
tions : 

Prior  to  the  new  trial,  the  plaintiff  filed  an  equitable  pro- 
ceeding, charging  that  his  claim  was  a  debt  of  Bebecca 
Jones,  deceased ;  that  his  judgments  were  against  her  estate, 
Jackson  being  her  administrator ;  that  the  land  in  contro- 
versy was  her  property  at  her  death ;  that  claimant  was  her 
sole  heir,  and,  as  such,  received  the  entire  estate,  including 
such  land,  and  holds  by\io  other  title ;  that  this  land  is  now 
the  only  remaining  assets,  and  his  the  only  debt ;  that  claim- 
ant obtained  possession  by  fraudulent  promises  to  pay  this 
debt ;  that,  at  the  October  term,  1867,  the  administrator, 
Jackson,  for  his  own  protection,  procured  a  decree  against 
claimant  for  the  sale  of  this  land,  adjudging  that  it  was  a 
part  of  Bebecca  Jones'  estate  at  her  death,  and  subject  to 
plaintiflTs  claim. 

Prayer  for  decree  subjecting  land,  and  that  it  be  sold  un- 
der the  plaintiffs  levy. 
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To  this  proceeding  claimant  demurred.  The  demurrer 
was  overruled,  and  he  excepted. 

To  the  execution  when  offered  in  evidence,  claimant  ob- 
jected upon  the  ground  that  it  had  no  lien  on  the  land,  and 
could  borrow  none  from  the  decree  of  the  administrator 
against  claimant ;  and  because  there  was  no  entry  of  ^'  no 
property  "  as  against  either  the  intestate  or  the  administra- 
tor, whilst  the  judgment  upon  which  it  was  founded  showed 
conclusively  that  there  were  assets  in  the  hands  of  the  ad- 
ministrator sufficient  to  discharge  the  debt. 

The  objections  were  overruled,  and  claimant  excepted. 

Upon  the  close  of  the  plaintiff's  testimony,  the  claimant 
moved  to  dismiss  the  levy  upon  substantially  the  same 
grounds  as  were  urged  in  objection  to  the  above  testimony. 
The  motion  was  overruled,  and  claimant  excepted. 

The  jnry  found  the  land  subject.  The  claimant  moved 
for  a  new  trial,  amongst  other  grounds,  upon  each  of  the 
exceptions  above  stated,  and  because  the  court  erred  in  the 
following  charge,  and  in  refusing  to  instruct  the  jury  to  the 
contrary : 

"  That  they  were  to  inquire  whether  Jackson,  the  admin- 
istrator of  Rebecca  Jones,  retained  in  his  hands  sufficient 
assets  to  pay  off  this  debt,  or  was  land  turned  over  to  said 
heir  at  law  under  a  promise  by  said  heir  to  pay  off  this  debt ; 
and  if  the  jury  should  find  that  the  administrator  did  not 
retain  sufficient  property  to  pay  off  the  debts  of  his  intes- 
tate, but  that  the  property  turned  over  to  the  heir  at  law  by 
the  administrator  was  all  the  assets  df  his  intestate  unadmin- 
istered,  leaving  nothing  to  pay  the  debts,  or  that  the  heir 
at  law  received  the  property  under  promise  to  pay  off  and 
discharge  the  debts,  then  plaintiff  in  fi.  fa,  has,  in  equity, 
the  right  to  follow  this  property  into  hands  of  the  heir  at 
law  and  subject  the  same  to  the  payment  of  his  debt,  and 
the  jury  should,  by  their  verdict  rendered  in  this  case,  so 
find  and  decree." 

The  motion  was  overruled,  and  claimant  excepted. 

Wm.  MoKinlet,  for  plaintiff  in  error. 
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J.  C.  BowEB,  for  defendant. 
Bleoklet,  Judge. 

This  18  a  second  appearance  of  the  same  substance,  with 
some  change  of  form.  The  case  came  up  before  as  a  legal 
case,  in  plain,  legal  clothing,  55  (?a.,  11.  It  comes  now  in 
a  mixed  costume,  partly  legal  and  partly  equitable.  But 
neither  in  the  pleadings  nor  the  evidence  is  there  a  good 
equitable  case ;  and  it  takes  that,  in  both,  to  succeed,  the  le- 
gal case  having  been  pronounced  insufficient.  It  is  impos- 
sible for  a  plaintiff  to  prevail  unless  he  can  bring  together 
all  the  elements  requisite  to  a  good  case  at  law,  or  a  good 
case  in  equity.  One  or  the  other.  He  may  use,  in  either 
case,  in  either  couil;,  the  same  materials,  but  when  lie  com- 
bines them,  he  must  be  able  to  say,  here  are  enough,  and 
of  the  right  sort,  to  constitute  a  complete  case.  There  are 
numerous  points  in  the  record,  but  only  those  which  are 
fundamental  need  to  be  examined,  for  they  are  decisive  of 
this  litigation. 

1.  The  judgments  have  no  lien  upon  the  land;  and  they 
cannot  be  enforced  against  it  by  levy  and  sale,  without  fur- 
ther proceedings.  This  was  ruled  on  the  former  writ  of 
error.  The  further  proceedings  most  appropriate,  would 
be  to  have  the  judgments  amended,  so  as  to  operate  on  the 
effects  of  the  intestate;  have  the  executions  amended  to 
conform;  search  made  for  property  unadministered ;  if 
none  be  found,  a  return  made  of  nulla  bona;  then,  if  the  ad- 
ministrator were  insolvent  or  beyond  the  jurisdiction,  either 
file  a  bill  alleging  all  these  facts,  or  levy  the  executions 
upon  the  land,  and  depend  upon  condemning  it  by  proving 
fraud,  or  by  pleading  and  proving,  in  aid  of  the  levy,  all  the 
facts  which  would  be  requisite  to  maintain  a  bill  in  equity. 
Certainly,  the  property  of  a  deceased  person  cannot  be  sold 
under  an  execution  which  directs  the  seizure  of  the  admin- 
istrator's property.  The  judgment  and  execution  must  be 
de  bonis  testatoris,  not  de  bonis  projpriis.  57  Oa.y  169 ;  Le- 
mon vs.  Thaxton^  59  /J.,  706. 
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2.  That  the  jadgmente  are  not  void  bat  amendable,  has 
been  many  times  decided,  the  last  time  in  Redd^  trustee^  vs. 
Davisy  59  Oa.j  823.  If  the  executions  were  correct,  it  is  pos- 
sible that  amending  the  judgments  would  go  in  support  of 
the  levies,  and  not  work  their  defeat.  /J.,  351.  But  as  the 
executions  are  wrong,  and  would,  themselves,  have  to  un- 
dergo amendment,  the  fall  of  the  levies  would  ensue  by  the 
express  terms  of  the  statute.     Code,  §3495. 

3.  But  the  obstacle  to  the  plaintiff,  which  seems  utterly 
insurmountable,  is,  that  according  to  the  actual  facts  of  the 
case,  as  pleaded  and  proved,  he  is  not  without  ample  reme- 
dy against  the  administrator  at  law,  and  has  no  need  to  pur- 
sue assets  of  the  estate  which  have  been  administered.  On 
the  question  of  assets,  the  administrator  is  concluded  by  the 
judgments,  though  the  judgments  have  to  be  amended  in 
order  to  reach  them.  57  Ga.y  136.  The  administrator  is 
not  insolvent,  so  that  whether,  in  fact,  he  has  or  has  not 
assets  belonging  to  the  estate,  makes  no  difference.  Under 
the  facts  in  evidence,  he  must  produce  enough  to  pay  these 
judgments,  or  else  pay  them  out  of  his  own  means.  His 
means  are  ample,  and  not  beyond  the  creditor's  reach.  And 
the  administrator  has  taken  measures  to  protect  himself. 
He  has  procured  a  decree,  on  a  bill  which  he  brought  years 
ago,  to  sell  this  very  land  in  order  to  apply  the  proceeds  to 
these  judgments.  He  has  thus  attended  to  his  own  busi- 
ness in  his  own  way,  and  there  seems  to  be  no  reason  why 
he  or  his  representatives  should  not  settle  these  judgments^ 
or  why  the  plaintiff  should  look  elsewhere  for  their  payment. 
If  the  decree  which  the  administrator  took  for  his  protec- 
tion, against  the  heir,  has  become  dormant,  that  is  the  result 
of  his  own  forbearance,  and  is  no  concern  of  this  plaintiff. 
Why  should  the  latter  resort  to  a  court  of  equity,  or  invoke 
the  equitable  powers  of  a  court  of  law  ?  He  needs  no  such 
assistance.  Let  him  proceed  in  the  regular  path,  and  he 
will  have  his  reward.  Between  this  case  and  Bedd,  trustee, 
vs  Davis,  supra,  there  is  a  wide  difference.  In  that  case,  the 
creditor  had  no  available  remedy  other  than  to  pursue  the 
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administered  assets.  Here,  on  the  contrary,  the  remedy 
against  the  administrator  is  adequate  and  complete.  It  was 
ruled  when  this  case  was  here  before,  that  to  follow  assets 
in  a  court  of  law,  the  creditor  must  allege  and  prove  the 
same  substantial  facts  as  would  be  required  to  entitle  him  to 
relief  in  equity  ;  and  it  was  said  in  the  body  of  the  opinion, 
that  he  could  not  subject  the  land  by  levy  without  pleading 
the  facts  in  aid  of  the  levy.  What  facts  ?  The  same  sub- 
stantial facts  as  would  be  required  to  entitle  him  to  relief 
in  equity.  But  what  relief  in  equity  does  this  creditor 
need,  on  the  facts  which  he  has  now  alleged  and  proved  i 
None,  whatever.  If  he  needs  none,  equity  would  grant  him 
none,  for  it  is  a  rule  of  that  court  to  assist  those,  and  those  only, 
who  need  assistance.  For  two  reasons,  the  plaintiff  has  not 
a  good  case  at  law  against  this  land ;  the  first  is,  that  the  land 
was  administered  (so  far  as  a  delivery  to  the  heir  in  kind,  or 
final  settlement,  can  amount  to  administration,)  before  the 
judgments  were  rendered;  the  second  is,  that  the  judg- 
ments and  executions  (the  presumption  being  that  the  exe- 
cutions follow  the  judgments)  are  not  de  bonis  testatoria. 
And  for  one  absolutely  controlling  reason,  the  plaintifE  has 
not  a  good  case  in  equity  against  the  land,  and  that  is,  he  has 
a  safe,  speedy  and  certain  remedy  against  the  administrator, 
at  law ;  a  remedy  which,  being  rightly  prosecuted,  will  leave 
nothing  for  equity  to  do. 

In  the  opinion  of  this  court,  the  superior  court  erred  a 
second  time  in  refusing  a  new  trial  to  the  claimant,  the 
plaintiff  in  error. 

Judgment  reversed. 


MiLLER^-y^.  Wilson,  tax  receiver,  et  al.  m  srsl 

60     606 
[This  case  was  argned  at  the  last  term  and  decision  resenred.]  129     222 

In  the  absence  of  explicit  language  clearly  expressing  the  will  of  the 
legislature  to  tax  the  bonds  of  the  state,  the  general  assembly  will 
not  be  presumed  to  have  passed  upon  so  grave  a  question  of  public 
policy  from  the  use  of  general  words,  especially  when  like  words 
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have  been  employed  in  former  acts,  and  the  executive  department 
has  never  construed  them  to  embrace  state  bonds:  therefore,  the  tax 
act  of  1877,  empowering  and  authorizing  "the  governor,  with  the 
assistance  of  the  comptroller  general,  to  assess  and  levy  a  tax  upon 
the  taxable  property  of  the  state/'  cannot  be  legally  construed  to 
authorize  a  tax  upon  the  bonds  of  the  state. 

Tax.  Laws.  Before  Judge  Pottle.  Richmond  County. 
At  Chambers.    June  28, 1877. 

Reported  in  the  opinion. 

Fbank  H.  Milleb,  by  R,  H.  Clark,  for  plaintifE  in  error. 

R.  N.  Ely,  attorney  general ;  William  M.  Reese,  for  de- 
fendant. 

Jackson,  Judge. 

This  was  a  bill  filed  by  the  complainant  against  the  col- 
lector of  taxes  and  the  receiver  of  tax  returns  of  the  county 
of  Richmond,  asking  for  an  injunction  to  restrain  the  collec- 
tion of  state  and  county  taxes  oti  the  bonds  of  the  state. 
The  chancellor  refused  the  injunction  except  aa  to  the  tax 
levied  for  school  purposes,  and  the  complainant  excepted 
because  the  receiver  and  collector  were  not  restrained  from 
collecting  all  the  taxes  on  the  bonds  of  the  state  in  his  hands. 

The  great  question  argued  before  us  waa  the  power  of 
the  state  to  tax  her  own  obligations  under  the  constitution 
of  the  United  States,  and  the  power  of  the  general  assem 
bly  of  the  state  to  do  so  under  her  own  constitution  as  well 
as  that  of  the  United  States ;  and  the  case  was  held  up  from 
the  last  term,  when  it  was  argued,  mainly  for  the  purpose 
of  a  full  investigation  of  that  question. 

After  fully  considering  the  facts  made  by  the  bill  and  the 
law  imposing  taxes  upon  the  people,  under  which  alone, 
if  at  all,  the  return  and  collection  of  this  tax,  required 
by  the  instructions  of  the  comptroller  general,  can  be  held 
legal,  we  have  come  to  the  conclusion  that  no  such  tax  has 
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been  imposed  by  the  general  assembly,  and  that,  therefore, 
the  question  of  its  constitutional  power  to  impose  such  a 
tax  upon  the  state's  own  obligations  is  not  now  necessarily 
before  us,  and  need  not  be  considered  and  determined  in 
this  opinion. 

When  the  general  assembly  shall  have  enacted  a  law  un- 
doubtedly designed  to  tax  the  l)ond8  of  the  state,  and  clearly 
expressing  such  design,  it  will  be  the  duty  of  this  court, 
upon  a  proper  case  made,  to  pass  upon  its  authority  to  do 
so;  until  then  it  is  the  better  and  wiser  course,  we  think, 
to  leave  the  general  assembly  free  to  act,  uninfluenced  by 
any  prejudgment  of  its  action  by  the  judicial  department 
of  the  government. 

By  the  act  of  1877,  p.  121,  the  governor,  with  the  assist- 
ance of  the  comptroller  general,  is  authorized  and  empow- 
ered to  assess  and  levy  a  tax  upon  the  taxable  property  of 
the  state,  not  to  exceed  four-tenths  of  one  per  cent. ;  and 
then  follows  a  long  list  of  specific  taxes,  but  the  bonds  due 
by  the  state  are  nowhere  mentioned  in  the  aet. 

In  the  case  of  the  City  Council  of  Augusta  vs.  Dun- 
bar,  50  Ga,y  387,  this  court  held  that  the  state  ought  not  to 
be  presumed  to  have  granted  to  a  municipal  corporation, 
without  plain  words  showing  the  grant,  a  power  by  taxation 
to  depreciate  the  state  securities,  when  to  do  so  would  be  to 
"  do  what  the  state  itself  ought  not  to  be  presumed  to  have 
done  in  the  absence  of  clear  language  so  declaring." 

The  principle  thus  announced  unanimously  in  that  case 
by  this  court,  will  control  the  judgment  to  be  rendered  now 
in  this  case.  The  bonds  of  the  state  are  nowhere  mentioned 
in  the  act.  The  words  are  "  taxable  property ;"  but  the 
same  words  identically  are  used  in  former  acts,  certainly 
ever  since  1874,  and  no  attempt  has  been  made  by  the  ex- 
ecutive department  of  the  government  to  construe  those 
acts  so  using  the  same  words,  as  embracing  the  bonds  of  the 
state ;  and  the  usage  of  the  executive  department  may  be 
invoked  properly  and  legally  to  throw  light  upon  words 
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need  in  the  statutes  of  the  state.  See  20th  Ga,j  644 ;  41 
Oa.,  157. 

These  cases  show  that  the  practice  in  the  executive  de- 
partment was  used  to  construe  the  statute  law. 

In  other  acts  imposing  taxes  words  as  broad  have  been 
used  by  the  general  assembly,  and  yet  the  tax  has  not  been 
construed  to  embrace  the  securities  of  the  state. 

It  is  a  grave  question  of  public  policy  whether  it  should 
be  done,  conceding  the  power  to  do  the  thing  to  reside  in 
the  general  assembly ;  and  when  done,  it  should  be  done 
with  much  deliberation  and  in  unmistakable  language,  and 
when  the  legislative  mind,  whose  peculiar  province  it  is  to 
determine  such  a  question  of  public  interest,  affecting,  it 
may  be,  the  public  credit,  shall  have  indicated  it  to  be  the 
policy  of  the  state  to  tax  her  own  securities,  her  pledges  to 
pay  so  much  principal  at  the  expiration  of  a  certain  time  to 
the  holders  of  those  securities,  with  annual  or  semi-annual 
interest,  in  the  shape  of  coupons  thereon,  it  will  be  time 
enough  for  the  courts  to  consider  the  act  in  the  light  of  the 
constitutions  of  the  country,  state  and  federal. 

No  point  has  been  made  upon  the  question  of  judicial 
interference  with  the  collection  of  taxes  under  section  3668 
of  the  Code ;  and  inasmuch  as  this  case  involves  no  ques- 
tion of  fact  at  all,  but  is  one  of  pure  law,  this  court  will 
not  itself,  on  its  own  mere  motion,  decline  to  exercise  juris- 
diction. Indeed  it  might  well  be  doubted  whether  under 
the  constitution,  either  of  1868  or  1877,  it  could  decline  to 
pass  upon  a  question  of  pure  law. 

Inasmuch,  therefore,  as  it  is  not  clear  that  the  legislature 
intended  to  tax  the  state  bonds,  from  the  language  employed, 
the  jndgment  is  reversed,  and  the  chancellor  is  directed  to 
grant  the  prayer  for  in  junction,  as  asked  in  the  bill  of  com- 
plaint. 

Judgment  reversed. 
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60    5(>Ul 

116    894| 

[ThiB  case  was  aifraed  at  the  laat  term  and  decision  reeerred.]  'eo   5091 

124    296| 

1.  For  a  man,  wHWij^^^^IIlP  ^^n^mt  rfiftfiftn  or  ei^g^is^^  to  put  his  ann  | 
around  the  neck  of  another's  wife,  against  her  will,  is  an  assault  and 
battery. 

2.  When  she  has  testified,  in  behalf  of  the  state,  to  the  outrage,  her 
husband  is  not  a  competent  witness  to  throw  discredit  on  her  evi- 
dence, by  proving  that  she  delayed  complaining  to  him  when  the 
opportunity  to  complain  existed.  Her  silence  is  within  the  reason 
and  spirit  of  the  rule  that  guards  confidence  between  husband  and 
wife,  and  protects  their  respective  communications  from  disclosure 
by  either. 

3.  «Vhere,  in  the  progress  of  a  criminal  trial,  the  court  observes  that  a 
rule  of  public  policy  has  been,  or  is  being  violated  in  practice,  the 
judge  may,  of  his  own  motion,  call  attention  to  it,  and  have  the 
proper  corrective  applied. 

4.  The  competency  of  the  husband  to  prove  any  fact  in  the  case  other 
than  the  wife's  protracted  silence,  is  not  decided ;  there  being,  as  to 
the  other  facts,  no  sufficient  verification  of  the  recitals  touching  the 
offer  of  evidence  and  the  rulings  of  the  court  thereon. 

Criminal  law.  Husband  and  wife.  Witness.  Prac- 
tice in  the  Superior  Court.  New  trial.  Practice  in  the 
Supreme  Court.  Before  Judge  Pottle.  Madison  Supe- 
rior Court.    March  Term,  1877. 

The  motion  for  a  new  trial  was  based  upon  the  following 
grounds : 

1st.  Because  the  court  erred  in  ruling  out  the  evidence 
of  W.  P.  Smith,  the  husband  of  prosecutrix,  of  its  own  mo- 
tion, after  he  had  been  examined  by  defendant's  counsel 
and  turned  over  to  the  state,  such  testimony  having  been 
admitted  without  objection. 

2d.  Because  the  court  erred  in  refusing  to  allow  said 
Smith  to  testify  as  to  whether,  on  the  night  of  the  oflPense, 
he  did  not  meet  prosecutrix  and  defendant  at  the  bars  out- 
side of  the  house. 

3d.  Because  the  court  erred  in  holding  said  Smith  to  be 
an  incompetent  witness  in  this  case. 
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These  grounds  the  presiding  judge  certified  with  this  ex- 
planation :  The  witness  Smith  had  been  sworn  and  exam- 
ined without  objection  from  the  state.  Before  allowing  the 
cross-examination  to  proceed,  the  court  inquired  upon  what 
principle  was  this  evidence  admissible  ?  Counsel  for  the 
state  then  objected  to  the  competency  of  Smith  as  a  witness. 
This  objection  the  court  sustained  so  far  as  it  related  to  the 
facts  already  detailed  by  him. 

The  only  material  part  of  his  testimony  thus  excluded 
was  as  to  the  wife's  silence  in  reference  to  the  assault. 
There  is  nothing  outside  of  the  recitals  in  the  motion  for 
new  trial,  either  in  the  bill  oi  exceptions  or  the  record,  to 
show  it  was  proposed  to  prove  any  other  fact  by  him. 

The  motion  was  overruled  and  defendant  excepted. 

The  remaining  facts,  so  far  as  material,  will  be  found  in 
the  opinion. 

Gabriel  Nash  ;  J.  B.  Estes  ;  Wieb  Boyd  ;  Fkank  Hak- 
ALSON,  for  plaintiff  in  error. 

Seaborn  Beese,  solicitor  general,  for  the  state. 
Bleckley,  Judge. 

1.  If  to  put  the  arm,  though  tenderly,  about  the  neck  of  an- 
other man's  wife,  against  her  will,  is  not  an  assault  and  bat- 
tery, what  is  it  ?  Surely,  the  matrons  of  the  laiid  are  not 
exposed  to  such  an  indignity  at  the  pleasure  of  every  liber- 
tine who,  with  no  check  from  the  law,  may  be  rude  and 
reckless  enough  to  insult  their  virtue !  If  it  be  said  that  it 
is  a  bare  trespass,  and  that  redress  may  be  had  in  a  civil 
action  for  the  tort,  is  there,  in  the  whole  law,  an  instance  of 
trespass  by  wilfully  touching  the  person  of  another,  which 
is  not,  at  the  very  least,  an  assault  and  battery,  unless  the 
trespasser  is  wanting  in  capacity  to  commit  crime  ?  To  be 
a  trespass,  the  touching  must  be  unlawful,  and  if  unlawful, 
it  amounts,  in  legal  contemplation,  to  violence.  The  defi- 
nition of  an  assault  Is,  '*  an  attempt  to  commit  a  violent  in- 
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jury  upon  the  persou  of  another  ^  ;  and  a  battery  is,  '^  the 
unlawful  beating  of  another."  Code,  §§4357,  4363.  To 
beat,  in  a  legal  sense,  is  not  merely  to  whip,  wound,  or  hurt, ' 
but  includes  any  unlawful  imposition  of  the  hand  or  arm. 
The  slightest  touching  of  another  in  anger  is  a  battery.  To 
touch  a  virtuous  wife  in  the  way  of  illicit  love  is  a  far  greater 
outrage  than  to  touch  her  in  anger,  and  equally  a  breach  of 
the  peace.  It  is  violence  proceeding  from  lust,  instead  of 
violence  proceeding  from  rage.  It  issues  from  the  passion 
which,  unrestrained,  culminates  in  rape,  instead  of  from  the 
passion  which  culminates  in  homicide.  Here,  the  act  was 
done  gravely  and  silently.  No  consent  was  asked  or  obtained ; 
ifb  explanation  preceded  or  followed.  That  the  woman's 
will  did  not  concur  is  evident.  She  threw  off  the  offending 
arm,  and  it  was  immediately  replaced.  If  it  were  allowable 
to  take  a  li  berty  of  the  sort  once,  here  it  was  done  twice.  Her 
conduct  was  a  warning  not  to  proceed,  and  the  warning  was 
unheeded.  The  offensive  act  wa8  repeated.  The  case  bears 
no  trace  of  jest  or  pleasantry.  Both  parties  were  apparently 
in  profound  earnest — the  man  in  offering  rudeness,  and  the 
woman  in  repelling  it  No  key  to  his  behavior  is  furnished 
by  any  tie  of  consanguinity  or  alBnity  between  them.  So 
far  as  appears,  they  were  not  of  kin.  Nor  was  the  occasion 
one  of  great  joy,  such  as  the  reunion  of  old  friends  long 
separated.  There  was  nothing  to  excite  rapture  or  provoke 
enthusiasm.  Why  should  he  embrace  her  ?  Why  persist 
in  caressing  her?  That  his  advances  were  amatory,  lasciv- 
ious, there  can  be  no  doubt.  He  took  the  risk  of  not  meet- 
ing with  a  responsive  feeling  in  her,  and  must  abide  all  the 
consequences  of  disappointment. 

2.  She  was  the  state's  witness,  and  testified  to  the  outrage 
and  the  facts  attending  it.  Her  husband  was  not  a  compe- 
tent witness  to  prove,  in  behalf  of  the  prisoner,  that  she 
delayed  complaining.  What  transpired  between  her  and 
her  husband,  (whether  positively  by  way  of  communication, 
or  negatively  by  way  of  silence,)  in  the  privacy  and  confi- 
dence of  the  marriage  relation,  is  sacred.     Neither  can  be 
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heard  to  reveal  tlie  fact  or  the  matter  of  a  commnnication 
made  by  the  other.  For  the  same  reason,  the  fact  of  the 
other's  silence  ought  to  be,  and,  we  think,  is  protected.  A 
wife  ought  to  feel,  when  alone  with  her  husband,  as  free  to 
be  silent  as  to  speak ;  and  as  secure  that  her  silence  will  not 
be  disclosed,  to  her  detriment  or  disadvantage,  as  that  what 
she  says  will  not  be  repeated.  So,  too,  of  a  man  when  alone 
with  his  wife.  The  twain  are  one  flesh ;  and  when  they 
are  secluded  from  all  the  world  besides,  their  speech  and 
their  silence  should  be  alike  under  the  seal^of  confidence, 
and  as  free  and  unrestrained  as  the  most  inviolable  confi- 
dence can  inspire.  The  fact  that  the  wife  did  not  complain 
to  her  husband  in  their  private,  confidential  intercourse  was 
known  to  him,  if  at  all,  by  virtue  of  that  very  intercourse ; 
and  all  knowledge  so  acquired  by  husband  or  wife  is  inad- 
missible evidence  in  a  court  of  justice,  notwithstanding  the 
enlarged  rule  as  to  the  competency  of  witnesses  established 
by  the  act  of  1866.    40  Ga,,  150,  490. 

3.  The  exclusion  of  the  husband  or  wife,  as  to  matters 
falling  within  conjugal  confidence,  is  a  rule  of  public  policy. 
In  this  case,  the  court  saw  the  rule  undergoing  violation. 
By  some  inadvertence,  the  solicitor  failed  to  object,  and  the 
court,  ex  mero  motu,  interposed,  and  put  an  end  to  the  vio- 
lation. This  was  no  infraction  of  law.  10  Oa.j  403 ;  11 
Ih.,  92;  12  Ih.y  266,  last  paragraph. 

4.  Whether  or  not  the  husband  was  competent  to  contra- 
dict the  wife,  as  to  what  may  have  taken  place  when  not 
only  her  husband  but  the  defendant  also  was  present,  is  a 
question  on  which  we  pass  no  opinion.  After  scrutinizing 
the  motion  for  new  trial  and  the  bill  of  exceptions,  we  hold 
that  they  furnish  no  sufficient  verification  of  the  recitals 
appearing  in  the  grounds  of  the  motion,  respecting  the  offer 
of  evidence  and  the  rulings  of  tl^e  court  thereon,  save  in 
the  one  point — that  of  the  wife's  silence. 

Counsel  cited  Code,  §§3797,  3854 ;  41  Oa.,  484,  613  ;  29 
lb.,  470;  1  Gr'l'fs  Ev.,  §§337,  362. 
Judgment  affirmed. 
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Chukchill  vs.  Cobtin  et  al. 

Where  Churchill  purchased  a  tract  of  land  from  Dean,  and  took  bond 
for  titles  and  paid  part  of  the  purchase  money  therefor,  and  then 
sold  his  interest  to  Costin  <&  Corbally  for  fourteen  hundred  dollars, 
they  paying  $400.00  cash  and  he  taking  their  notes  for  $1,000.00, 
and  Costin  &  Corbally  paid  Dean  the  balance  of  the  purchase  money, 
and  Churchill  assigned  the  bond  for  titles  to  the  wives  of  Costin  & 
Corbally,  and  directed  Dean  to  make  titles  to  the  wives,  and  Dean 
did  so,  Churchill  witnessing  the  deed ;  and  where  suit  was  brought 
against  Costin  &  Corbally  by  Churchill  on  the  note,  and  parties  gar- 
nished who  owed  Costin  &  Corbally  enough  to  pay  the  note,  and  the 
garnishment  was  settled  on  the  promise  of  Costin  &  Corbally  to  pay 
$500.00  to  Churchill;  and  a  bill  was  then,  on  their  failure  to  pay, 
filed  by  Churchill  to  subject  the  land,  so  deeded  by  his  direction  to 
the  wives,  to  the  payment  of  the  note. 

EM,  that  Churchill  is  estopped  by  the  foregoing  facts  from  asserting 
any  equitable  right  to  subject  the  land  to  the  payment  of  the  note. 

Estoppel.  Equity.  Before  Judge  Hillyeb.  Fulton 
Superior  Court.     October  Term,  1877. 

Reported  in  the  opinion. 

E.  N.  Beoyles,  for  plaintiff  in  error. 

Gartbell  &  Wright,  for  defendants. 

Jackson,  Judge. 

This  was  a  bill  filed  by  Churchill  against  Costin,  Corbally, 
and  Mrs.  Costin  and  Mrs.  Corbally,  to  subject  certain  land 
held  by  the  two  wives  to  the  payment  of  a  note  for  one 
thousand  dollars.  On  the  trial  of  the  case  the  jury,  under 
the  charge  of  the  court,  found  the  land  not  subject  to  the 
debt,  and  a  decree  was  entered  accordingly.  Churchill  ex- 
cepted to  the  judgment  of  the  superior  court  overruling  a 
motion  made  by  him  for  a  new  trial,  and  the  refusal  to 
grant  the  new  trial  on  all  the  grounds  therein  alleged  is  the 
error  assigned. 

In  the  view  we  take  of  the  case,  it  is  unnecessary  to  con- 
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aider  all  the  alleged  errors  in  the  charge  of  the  court,  in- 
asmuch as  the  case  must  be  controlled  by  the  undisputed 
facts  thereof  and  the  law  applicable  thereto. 

These  facts  are  in  substance  as  follows :  Churchill 
bought  of  Dean  a  tract  of  land  at  $3,500.00.  He  paid 
$1,100.00  therefor,  and  gave  his  note  for  the  balance,  taking 
bond  for  titles.  Being  unable  to  pay,  he  sold  his  interest  to 
Costin  &  Corbally,  who  were  brothers-in  law,  and  related 
also  to  Churchill.  They  paid  $2,000.00  to  Dean  in  full  for 
the  balance  of  purchase  money  due  him,  and  at  the  time  of 
the  payment  to  Dean  they  paid  Churchill  $400.00  cash,  and 
gave  him  their  note  for  $1,000.00.  At  the  same  time, 
Churchill  assigned  Dean's  bond  for  titles  to  Mrs.  Costin  and 
Mrs.  Corbally,  and  directed  Dean  to  make  the  title  to  the 
land  to  these  ladies.  This  was  done,  and  Churchill  witnessed 
the  deed.  Upon  this  land  there  was  a  mill  which  Costin  & 
Corbally  were  running,  and  Churchill  was  acting  as  their 
agent  in  managing  the  same.  This  mill  was  burned  down, 
but  it  was  insured  for  enough  to  pay  the  note  of  $1,000.00 
which  Churchill  held  against  Costin  &  Corbally.  There 
was  some  evidence  that  one  of  the  ladies  held  some  separate 
estate  of  her  6wn  in  Columbus,  that  it  was  sold,  and  possi- 
bly the  money  went  into  the  purchase  of  this  land. 

Churchill  and  Costin  &  Corbally  seem  to  have  fallen  out 
about  the  payment  of  the  note  after  the  mill  was  consumed 
by  fire,  and  he  sued  them  and  garnished  the  insurance 
company.  Subsequently  he  dissolved  or  settled  the  garnish- 
ment proceeding  on  their  promise  to  pay  him  $500.00,  which 
was  never  done.  He  then  attached  the  land  as  subject  to 
this  debt  of  one  thousand  dollars  for  purchase  money,  and 
filed  this  bill  on  the  equity  side  of  the  court  to  aid  the  at- 
tachment. Both  were  tried  together.  There  was  some  dis- 
pute as  to  the  amount  due  on  the  note,  partial  failure  of  con 
sideration  having  been  pleaded  thereto  in  respect  to  a  mill- 
dam  which  Churchill  had  erected  on  the  land.  The  jury 
found  for  Churchill  $1,000.00,  the  amount  of  the  note,  but 
found  the  land  not  subject  to  the  debt  under  the  facts ;  and 
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this  finding  being  predicated  upon  the  law  as  given  in  charfi;e 
by  the  court,  the  whole  question  i^,  was  this  land  subject  to 
pay  this  debt  under  the  foregoing  facts  ? 

We  think  that  it  was  not  subject.  The  complainant  was 
estopped.  He  assigned  the  bond  for  titles  to  the  wives  of 
Costin  and  Corbally,  and  took  the  husbands'  note  then  and 
there  for  the  one  thousand  dollars  upon  their  paying  him 
four  hundred  dollars  cash.  He  directed  Dean  not  only  by  this 
assignment  of  the  bond,  but  verbally  to  make  the  deed  to  the 
wives.  He  took  the  note  of  Costin  and  Corbally,  and  looked 
not  to  this  laiM,  but  to  them,  personally,  to  pay  it.  He  sued 
them  on  it.  He  garnished  the  insurance  company,  and  set- 
tled the  garnishment  on  their  (Costin  &  Corbally's)  promise 
to  pay  $500.00  of  that  money  to  him.  He  not  only  took  no 
mortgage  or  other  lien  on  the  land,  but  directed  the  deed  made 
to  these  women,  and  attested  it  as  a  witness.  In  other  words, 
he  allowed  and  consented  to  the  gift  of  this  land  to  their  wives 
by  their  husbands,  if  it  was  a  gift,  and  he  credited  the  hus- 
bands for  the  money  which  was  coming  to  him.  So  that  he 
is  estopped  so  far  as  the  rights  of  these  women  are  con- 
cerned, regarding  them  as  mere  volunteers.  The  proof  is 
not  clear  upon  that  point.  One  of  them,  it  seems  from  the 
evidence,  had  a  separate  estate  in  Columbus;  it  was  sold 
and  the  proceeds,  it  would  seem,  though  it  does  not  appear 
certain,  went  into  this  land.  However  that  may  be,  regard- 
ing them  as  donees  for  love  and  aflfection,  the  contract  and 
conduct  of  Churchill  debar  him  from  interfering  with  a 
title  in  them  which  he  directed  to  be  made  to  them,  which 
he  attested  as  a  witness,  and  with  which  he  never  would 
have  tried  to  interfere,  perhaps,  but  for  the  burning  of  the 
mill,  and  the  consequent  inability  of  his  real  debtors,  the 
husbands,  to  pay  the  debt  without  greater  sacrifices  than 
they  were  willing  to  make. 

That  they  ought  to  pay  him  the  jury  found,  and  so  we 
think ;  but  they  found,  too,  that  the  property  of  the  wives 
ought  not  to  pay  him,  under  the  principles  of  law  and  equity 
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applicable  to  the  facts ;  aad  so  thought  the  presiding  jndge, 
and  80  we  think. 
Judgment  affirmed. 


Bodega  et  ux.  vs.  Pebkbeson. 

106   914  [This  case  was  argaed  at  the  iMt  tenn  and  dedBion  referred.] 

1.  A  writ  of  attachment  is  no  authority  to  the  sheriff  for  seizing  or  de- 
taining goods,  other  than  the  goods  of  the  defendant.  If,  while  the 
goods  of  a  person  not  a  party  to  the  attachment,  afe  in  the  hands  of 
a  common  carrier,  the  sheriff  levy  upon  them,  and  he  afterwards 
fail  to  surrender  them  to  the  owner  on  demand,  he  is  liable  to  an 
action. 

3.  The  claim  laws,  as  a  remedy  for  the  true  owner,  are  cumulative,  not 
exclusive. 

Sheriff.  Attachment.  Levy  and  sale.  Claim.  Before 
Judge  Peeples.  Fulton  Superior  Court.  October  Term, 
1876. 

Perkerson,  as  sheriff  of  Fulton  county,  levied  an  attach- 
ment in  favor  of  Thompson  &  Pettibone  against  Valentine, 
on  certain  personalty  in  the  possession  of  the  Georgia  Rail- 
road. Mrs.  Bodega  claimed  title  to  the  property,  and  de- 
manded, through  her  husband  and  counsel,  possession  thereof. 
Perkerson  refused  to  deliver  possession  except  on  the  filing 
of  a  formal  claim.  This  course  was  subsequently  pursued, 
and  the  property  turned  over  to  the  claimant.  Plaintiffs 
brought  trover  against  Perkerson.  He  pleaded  the  general 
issue,  and  the  above  stated  facts,  alleging  good  faith,  etc., 
in  his  conduct  The  jury  found  for  the  defendant.  The 
plaintiff  moved  for  a  new  trial  upon  the  following,  among 
other  grounds,  to-wit : 

Ist.  Because  the  court  erred  in  omitting  the  words  "good 
intentions  will  not  justify  an  illegal  levy,"  from  the  follow- 
ing written  request  by  plaintiffs  : 

"  The  sheriff  is  presumed  to  know  the  law  and  his  duties 
under  the  law,  and  if  he,  in  attempting  to  levy  on  the  property 
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of  the  defendant  in  attachment,  levies  on  the  property  of  a 
third  person,  not  in  the  possession  of  the  defendant,  he  will 
be  liable  for  the  damage  resulting  from  sach  levy,  unless  it 
is  shown  in  the  evidence  that  the  property  so  levied  on  was 
in  truth  the  property  of  the  defendant  in  the  attachment, 
and  this  is  so,  whatever  tlie  actual  intention  of  thesheriff  was 
in  making  the  levy.  Good  intentions  will  not  justify  an 
illegal  levy." 

2d.  Because  the  court  erred  after  charging  the  jury  as 
requested  by  plaintifE:  that  "if  at  the  time  of  the  levy  of 
the  attachment  the  defendant  was  in  doubt  as  to  the  owner- 
ship of  the  property,  at  most  he  could  be  justified  in  seizing 
the  property  to  hold  only  until,  by  reasonable  diligence  in 
making  inquiry  as  to  the  true  owner  of  the  property,  the  de- 
fendant could  ascertain  whether  the  property  was  the  prop- 
erty of  defendant  or  not ;  and  if,  after  being  informed  that  the 
property  did  not  belong  to  defendant,  but  was  in  good  faith 
claimed  by  plaintiff,  the  defendant  still  held  on  to  the  prop- 
erty, and  refused  to  give  it  up  except  upon  a  claim  being  filed 
under  the  law,  then  such  refusal  would  be  wrongful,  and  ren- 
der defendant  liable  to  plaintiffs  in  damages,"  in  adding  this 
language,  "  but  the  sheriff  must  in  all  cases,  and  especially 
in  casef  of  attachment  where  the  plaintiffs  have  an  attachment 
bond  for  their  indemnity,  be  allowed  a  reasonable  discretion 
in  holding  the  goods  for  a  claim,  or  until  he  is  otherwise  sat- 
isfied that  justice  requires  him  to  deliver  the  goods." 

3d.  Because  the  court  erred  in  refusing  to  charge  the 
jury  as  requested : 

"That  the  sheriff  has  no  right  to  drive  an  innocent 
party  to  employ  counsel,  or  file  a  claim,  to  get  possession  of 
his  own  property." 

4th.  Because  the  court  erred  after  charging  the  jury  as 
requested  :  "  that  the  sheriff  was  not  bound  under  the  direc- 
tion of  the  plaintiff  to  levy  on  goods^ointed  out  by  the  plain- 
tiff in  attachment,  unless  the  goods  were  in  the  possession  of 
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the  defendant  in  the  attachment,"  in  adding  this  language, 
"  or  there  were  other  circumstances  at  the  time  which  justi- 
fied a  belief  on  his  part  that  the  goods  were  defendant's." 

5th.  Because  the  court  erred,  after  charging  the  jury  as 
requested, "  that  after  the  plaintiff  gave  the  defendant  notice 
that  the  property  belonged  to  her  which  he  had  levied  on, 
and  after  this  notice  the  sheriff  held  on  to  the  plaintiff's  prop- 
erty, he  is  liable  to  her  for  damages,"  in  adding  this  lan- 
guage, *'  unless  you  believe  that  the  sheriff  in  this  acted  in 
good  faith,  and  took  no  more  time  and  opportunity  to  satisfy 
himself  than  under  the  circumstances  was  reasonable." 

The  motion  was  overruled  and  plaintiffs  excepted. 

Arnold  &  Abnold;  E.  N.  Beoyles,  for  plaintiffs  in 
error. 

P.  L.  Mynatt,  for  defendant. 
Bleckley,  Judge. 

According  to  the  decided  weight  of  the  evidence,  the 
goods  were  the  property  of  the  plaintiff,  and  the  possession 
of  the  same  by  the  defendant  in  attachment  was  under  and 
for  the  owner,  and  not  in  his  own  right.  They  were  seized 
by  the  sheriff  while  in  the  hands  of  a  common  carrier,  to 
whom  the  defendant  in  attachment  had  just  delivered  them 
for  transportation  from  Atlanta  to  New  York.  While  they 
were  in  the  sheriff's  custody  under  the  levy,  the  title  of  the 
plaintiff  was  made  known  to  the  sheriff,  and  their  surrender 
demanded.  He  would  not  yield  to  the  demand,  but  retained 
the  goods  until  a  claim  had  been  regularly  interposed,  and 
bond  and  security  given,  as  provided  for  by  the  claim  laws 
embodied  in  the  Code.  This  action  was  brought  after  the 
demand  and  refusal  now  referred  to. 

1.  The  attachment  was  authority  to  the  oflScer  to  seize  the 
property  of  the  defendant,  but  none,  whatever,  to  seize  the 
property  of  third  persons.     57  Oa.^  596, 
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If,  owing  to  the  peculiar  circumstances,  the  sheriff  was 
justifiable  in  treating  these  goods  as  the  property  of  that 
defendant  until  informed  of  the  true  title,  (and  we  hardly 
think  that  he  was)  he  was  bound,  at  his  peril,  to  recognize 
and  yield  to  the  true  title  when  it  was  brought  to  his  notice. 
Not  having  done  so,  he  was  guilty  of  a  conversion,  and  a 
cause  of  action  against  him  then  became  complete,  if  it  was 
not  so  before.  Between  the  risk  of  liability  to  the  owner 
by  holding  on,  and  the  risk  of  liability  to  the  plaintiff  in 
attachment  by  letting  go,  the  sheriff's  position  may  have 
been  exceedingly  embarrassing  and  uncomfortable;  but 
such  risks  are  incident  to  his  oflBce,  and  they  must  needs  be 
incurred  by  whomsoever  considers  the  office  sufficiently 
profitable  or  desirable  to  induce  its  acceptance.  In  numer- 
ous instances  the  sheriff  is  charged  as  if  he  knew  both  law 
and  fact  with  absolute  certainty,  and  not  to  know  either  is 
simply  his  misfortune. 

2.  The  claim  laws  give  to  owners  a  cumulative  remedy. 
They  do  not  abrogate  or  supersede  remedies  which  existed 
before.  9  Ga.y  23.  Indeed,  properly  speaking,  they  afford 
no  remedy  at  all  for  damages,  beyond  the  mitigation  which 
results  from  regaining  possession  of  the  property.  58  Oa,, 
195.  The  surrender  of  property  after  conversion  goes  in 
mitigation  of  damages,  but  does  not  defeat  the  action.  7 
7  J.,  528.  The  motion  for  new  trial  presents  several  points 
on  the  measure  of  damages,  all  of  which  may  be  readily 
solved  by  consulting  the  Code. 

Cited  in  the  argument :  56  Ga.,  426 ;  12  Id.y  613 ;  13 
lb,,  392 ;  Addison  on  Torts,  787  ;  Drake  on  Attach.,  §§195, 
et  seq ;  Code,  §§3269,  3283 ;  34  Oa.,  311 ;  29  lb.,  710 ;  Drake 
on  A.,  §§194,  194«;  32  Ga.,  512 ;  56  Ih,  634;  30  lb.,  241 ; 
13  IK,  389 ;  3  Camp.,  47 ;  Crocker  on  Sh'ff's,  382 ;  Code, 
§3322. 

Judgment  reversed. 


Digitized  by 


Google 


520  STJPEEME  COURT  OF  GEORGIA. 

Anstiii  A  Ellis,  agents,  w  Cox  et  al. 

Austin  &  Ellis,  agents,  vs.  Cox  et  al. 

1.  It  is  not  a  principal  cause  of  challenge  to  a  juror  that  the  plaintiff 
has  had  against  the  juror  a  suit  like  the  one  about  to  be  tried,  and 
involving  like  issues,  it  not  appearing  that  the  suit  is  still  pending. 
At  most,  it  is  only  cause  of  challenge  to  the  favor. 

2.  That  the  note  given  for  the  price  of  a  commercial  fertilizer  declared 
that  "  this  fertilizer  is  sold  under  the  inspection  and  analysis  of  Dr. 
A.  Means,  inspector  at  Savannah,  and  the  Department  of  Agricul- 
ture at  Atlanta/*  will  not  preclude  the  maker,  when  sued  upon  the 
same,  from  setting  up  a  warranty  of  quality,  express  or  implied,  and 
urging  a  total  failure  of  consideration  in  that  the  article  was  not  a 
fertilizer,  had  do  fertilizing  properties,  and  was  wholly  worthless. 

8.  The  verdict  is  supported  by  evidence,  and  is  not  contrary  to  law. 

Jurors.  Sales.  Warranty.  Estoppel.  New  trial.  Be- 
fore Judge  Buchanan.  Fayette  Superior  Court.  Novem- 
ber Term,  1877. 

Austin  &  Ellis,  as  agents  of  the  Cumberland  Bone  Com- 
pany, brought  complaint  against  Cox  and  Palmer  on  the 
folloMfing  note : 

"  April  3d,  1876. 

"  On  or  before  the  first  day  of  November  next,  we  prom- 
ise to  pay  to  the  order  of  Austin  &  Ellis,  agents  for  the 
Cumberland  Bone  Company,  the  sum  of  one  hundred  and 
fifty-one  80-100  dollars,  in  payment  for  Cumberland  Super- 
phosphate, received  by  Kelly,  Bishop  &  Co.  It  is  also 
agreed  and  understood  that  we  shall  have  the  option  of  pay- 
ing this  note  in  good  and  merchantable  cotton,  well  ginned 
and  packed,  of  the  grade  of  middling,  delivered  at  Brooks' 
station,  at  15  cts.  per  lb.,  at  any  time  before  the  maturity  of 
this  note,  and  this  option  shall  not  be  in  force  after  that 
date.  And,  in  case  legal  measures  are  taken  to  collect  the 
same,  we  promise  to  pay  all  costs  and  expenses,  including 
ten  per  cent,  interest  from  maturity,  for  value  received. 
All  rights  given  by  the  homestead  and  exemption  laws  of 
this  state  are  waived.     This  fertilizer  is  sold  under  the  in- 
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Bpection  and  analysis  of  Dr.  A.  Means,  inspector  at  Savan- 
nah, and  the  Department  of  Agriculture  at  Atlanta. 

I  his 

"W.  J.  M  Cox,    [L.  S.] 
mark. 
"H.B.  Palmer.     [L.  S.f 

The  defendants  pleaded  the  general  issue,  failure  of  con- 
sideration, that  the  fertilizer  was  worthless,  not  merchant- 
able, etc.  The  plaintiflFs  moved  to  strike  the  plea  of  failure 
of  consideration  upon  the  ground  that  defendants  were 
estopped  from  such  defense  by  the  terms  of  the  written 
contract.     The  motion  was  overruled. 

The  jury  found  for  the  defendants.  The  plaintiflFs  moved 
for  a  new  trial  because  the  court  refused  to  strike  the  names 
of  certain  jurors  from  the  list,  (reported  in  the  opinion) ; 
because  of  the  refusal  to  strike  the  plea  of  failure  of  con- 
sideration, and  to  give  such  doctrine  of  estoppel  in  charge 
to  the  jury,  and  because  the  verdict  was  contrary  to  law 
and  evidence. 

The  motion  was  overruled  and  plaintiflFs  excepted. 

Mabtin  &  Mills  ;  J.  S.  Boynton,  for  plaintiflFs  in  error. 

SpEER  &  Stewart  ;  R.  F.  Dorset,  by  Z.  D.  Harrison, 
for  defendants. 

Bleckley,  Judge. 

1.  A  pending  suit  between  the  plaintiflFs  and  a  juror,  in- 
volving like  issues  as  the  one  about  to  be  tried,  would  work 
disqualification ;  but  a  past  suit  would  not.  At  all  events, 
the  latter  would  not  be  a  principal  cause  of  challenge ;  it 
might  be  cause  of  challenge  to  the  favor,  but  no  more. 

From  the  language  used  both  in  the  bill  of  exceptions 
and  in  the  motion  for  new  trial,  we  infer  that  it  did  not  ap- 
pear to  the  court  below  that  the  suits  between  the  plaintiflFs 
and  the  jurors  were  still  ponding.  We  quote  first  from  the 
bill  of  exceptions :  "  Before  proceeding  to  strike  the  jury 
plaintiffs'  counsel  moved  to  strike  the  names  of  Alexander 
Dunn  and  Larkin  Harrison,  two  jurors  on  the  special  jury 
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list  furnished  to  the  counsel,  for  cause,  upon  the  ground  that 
plaintiffs  had  like  suits  pending  against  each  of  said  jurors 
before  the  present  term  of  the  court,  in  which  the  same 
issues  were  involved  as  in  the  case  on  trial."  Next  we  quote 
from  the  motion  for  new  trial:  "Because  the  court  re- 
fuse to  allow  plaintiffs'  counsel  to  strike  the  names  of  Alex- 
ander Dunn  and  Larkin  Harrison,  whose  names  were  on  the 
special  jury  list,  for  cause,  upon  the  ground  that  plaintiffs 
had  like  suits  pending  against  each  of  said  jurors  before  the 
present  term  of  the  court,  in  which  the  same  issues  were  in- 
volved as  in  the  above  case."  We  can  see  no  indication  that 
the  suits  against  the  jurors  were  still  in  existence  at  the 
time  the  jurors  were  challenged ;  the  "  plaintiffs  had  like 
suits  pending  against  each  of  said  jurors  before  the  present 
term  of  ike  courts  in  which  the  same  issues  were  involved.'^ 
2.  The  note  sued  on  declared  that  "  this  fertilizer  is  sold 
under  the  inspection  and  analysis  of  Dr.  A.  Means,  inspec- 
tor at  Savannah,  and  the  Department  of  Agriculture  at  At- 
lanta." It  is  contended  that  this  cuts  off  any  defense  de- 
pending upon  warranty  of  quality,  express  or  implied,  and 
that  a  total  failure  of  consideration,  in  that  the  article  was 
not  a  fertilizer,  had  no  fertilizing  properties,  and  was  wholly 
worthless,  cannot  be  set  up.  It  is  quite  improbable  that 
the  parties  to  the  note  intended  the  language  above  quo- 
ted to  have  any  such  effect  as  this  position  ascribes  to  it. 
There  is  certainly  no  express  stipulation  that  the  purchaser 
of  the  fertilizer  would  rely  solely  on  the  inspection  and 
analysis  referred  to  ;  and  a  stipulation  to  that  effect  is  not 
a  necessary  implication.  The  language  seems  to  be  a  mere 
affirmation  of  a  fact,  with  no  indication  that  the  one  fact 
is  intended  to  render  all  other  facts  immaterial.  Suppose 
it  were  true  that  the  article  had  been  inspected  and  ana- 
lized  by  the  aggregate  scientific  skill  of  the  universe,  and 
that,  nevertheless,  it  was  not  a  fertilizer,  had  no  fertilizing 
property,  and  was  wholly  worthless,  would  the  inspection 
and  analysis  make  the  article  "  merchantable,  and  reasona- 
bly suited  to  the  use  intended  ?"     The  inspection  and  analy- 
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sis  might  be  a  part  of  the  means,  and  perhaps  the  chief  part, 
of  proving  the  very  defects  alleged.  The  note  does  not  state 
what  result  was  arrived  at  when  the  inspection  and  analysis 
took  place.  The  meaning  most  probably  was,  simply,  that 
the  sellers  of  the  fertilizer  represented  in  the  contract  of  sale 
that  the  article  had  undergone  inspection  and  analysis  by 
Dr.  Means,  and  by  the  Department  of  Agriculture,  and  that 
it  had  thus  been  ascertained  to  be  genuine,  fit  for  use  in- 
tended, etc. 

We  can  see  no  reason  for  treating  all  questions  as  to  its 
quality  closed. 

3.  The  evidence  in  the  record  is  sufficient  to  warrant  the 
verdict,  and  no  conflict  with  the  law  istipparent. 

Cited  for  plaintiflF  in  error :  3d  Black.  Com.,  363 ;  7  6a,^ 
139 ;  32  Ih.,  581 ;  24  lb,,  265 ;  40  lb.,  150 ;  38  lb.,  216 ;  25 
/*.,494 ;  36  Ih.,  652  ;  Benj.  on  Sales,  491 ;  lb.,  461 ;  lb., 
462  ;  lb.,  479  ;  /*.,  480  ;  2  East,  314  ;  Chitty  on  Contracts, 
(6  ed.),  482-3  ;  6  Taunton,  446 ;  lb.,  484 ;  Code,  §2651 ;  36 
Ga.,  190  ;  13  Ih.,  502  ;  Chitty  on  Contracts,  5  ;  13  Oa.,  505  ; 
9  Ih.,  54;  532  ;  54  lb.,  490-1 ;  Code,  §3753. 

Judgment  affirmed. 


00   fi»l 

Obme  vs.  King  et  al.  ^^  J??l 

[This  case  was  argaed  at  the  last  term  and  decision  reserved.] 

1.  An  affidavit  under  section  4072  of  the  Code,  to  eject  intruders, 
should  be  sufficiently  certain  in  the  description  of  the  land  to  enable 
the  sheriff  to  identify  the  premises.  The  want  of  such  certainty  is 
cause  for  setting  aside  the  judgment,  after  trial  on  counter-affidavit, 
and  after  verdict  and  judgment  in  favor  of  the  plaintiff. 

2.  Judgment  was  properly  set  aside  on  motion,  where  the  only  descrip- 
tion was  :  "the  following  tract  or  parcel  of  land,  to-wit,  fifty  acres 
of  what  is  known  as  Elliott's  Bluff,  a  survey  of  land  situate  on  the 
south  side  of  Crooked  river,  in  Camden  county,  Georgia." 

Landlord  and  tenant.  Intruders.  Judgment.  Plead- 
ings. Before  Judge  Harris.  Camden  Superior  Court. 
April  Term,  1877. 
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Reported  in  the  opinion. 

John  C.  Nichols  ;  S.  W.  IIitch,  by  Z.  D/ Harrison,  for 
plaintiff  in  error. 

Goodyear  &  Harris,  for  defendant. 
Bleckley,  Judge. 

1.  An  affidavit  to  eject  an  intruder  is  the  foundation  of  a 
legal  proceeding,  and,  for  that  reason,  cannot  be  amended, 
its  amendment  not  being  expressly  provided  for  by  law. 
Code,  §3504.  When  the  pleadings  are  so  defective  that  no 
legal  judgment  can  be  rendered,  the  judgment  will  be  ar- 
rested or  set  aside.  lb..  §3589.  One  of  the  chief  requisites 
in  pleading,  where  specific  property  is  to  be  directly  acted 
upon  by  the  judgment,  is  certainty  of  description — such 
certainty  as  will  render  it  possible  for  the  officer  whose  duty 
it  may  be  to  enforce  the  judgment,  to  distinguish  the  prop- 
erty to  which  the  judgment  applies  from  property  to  which 
it  does  not  apply.  Otherwise,  how  can  he  know  when  he 
is  acting  within  his  authority,  and  when  he  is  exceeding  it  ? 
We  do  not  mean  that  identification  must  be  practicable  from 
merely  reading  the  papers  and  looking  at  the  property,  but 
that  some  descriptive  fact  or  facts  must  be  specified,  which 
will  guide  the  officer  in  making  inquiry,  and  serve  as  a  mark 
of  connection  between  the  process  and  the  property.  Thus, 
a  lot  in  the  county  of  Quitman,  and  village  of  Georgetown, 
known  as  the  Oatis  place,  would  be  sufficient  (59  Ga.^  711), 
for  though  the  sheriff  might  not  know  the  Oatis  place,  it  is 
probable  that  one  or  more  other  persons  would,  and  thus 
there  would  be  a  possibility  that  the  sheriff  might  inform 
himself.  But  were  the  descriptive  terms  simply,  a  lot  in 
the  county  of  Quitman,  and  village  of  Georgetown,  identifi- 
cation would  be  utterly  impossible,  without  assuming  that 
the  whole  village  embraced  but  one  lot — an  assumption  that 
would  be  unwarranted. 

2.  The  terms  of  description  in  the  present  case  are  these : 
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"  The  following  tract  or  parcel  of  land,  to-wit :  fifty  acres 
of  wliat  is  known  as  Elliott's  Bluff,  a  survey  of  land  situ- 
ate on  the  south  side  of  Crooked  river,  in  Camden  county, 
Georgia."  It  is  plainly  implied  that  the  bluff  consists  of 
more  than  fifty  acres,  and  if  it  does,  what  particular  fifty 
acres  could  the  officer  fix  upon  as  covered  by  his  process  ? 
The  survey  is  on  the  south  side  of  the  river,  but  what  sur- 
vey ?  Who  made  it  ?  When  or  for  whom  was  it  made  ? 
There  is  nothing  to  identify  the  survey  but  the  fifty  acres, 
and  nothing  to  identify  the  fifty  acres  but  the  survey.  The 
side  of  the  river  cannot  be  depended  upon  as  a  guide  for 
separating  these  fifty  acres  from  the  rest  of  the  bluff,  be- 
cause it  may  be  fairly  presumed  (the  contrary  not  being 
stated)  that  the  whole  bluff  is  on  the  same  side  of  the  river. 
A  river  may  run  between  two  bluffs,  but  is  not  likely  to  di- 
vide one  bluff  into  two  parts.  The  description  seem?  to  us, 
as  it  did  to  the  court  below,  altogether  too  vague. 

Cited  by  counsel :  Code,  §4072  ;  Her.  on  Executions,  293, 
§192  ;  4  McL.,  329 ;  1  Swan,  373  ;  10  Ind.,  146  ;  20  Ga., 
398  ;  35  lb.,  173. 

Judgment  affirmed. 


Mitchell  vs.  Word,  guardian,  ei  al. 

1.  The  widow  of  a  deceased  citizen  of  another  state  is  entitled  to  dower 
in  lands  situated  within  this  state,  of  which  her  husband  died  seized. 

2.  Waiver  of  dower  does  not  result  from  the  acceptance  and  retention 
of  a  gift  of  personalty,  made  by  the  husband  to  the  wife  in  contem- 
plation of  death,  and  declared  in  writing  to  be  for  her  individual 
use  and  benefit,  as  part  provision  for  her,  and  as  part  of  her  interest 
in  his  estate,  nothing  being  said  or  written  in  relation  to  dower,  or 
to  waiving  the  same,  or  to  taking  personalty  in  lieu  thereof. 

8.  A  widow  having  elected,  under  section  1771  of  the  Code,  to  take  an 
amount  in  money,  absolutely,  in  lieu  of  dower,  and  having  com- 
menced the  prescribed  legal  proceeding  to  carry  out  her  election, 
and  the  heirs  at  law  having  met  her  with  a  denial  of  her  right  to 
dower,  raising  the  question  by  amending  a  bill  in  equity,  already 
pending,  touching  her  right  to  a  year's  support,  etc.,  and  she  having 
answered,  and  (using  her  answer  as  a  cross-bill)  having  called  upon 
them  to  account  in  relation  to  advancements  received  in  the  life-time 
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of  the  intestate,  so  that  the  bill  and  its  amendmeDts,  together  with 
the  cross-bill,  now  involve  dower,  year's  support,  advancements,  and 
the  title  to  certain  realty  conveyed  by  her  to  her  husband  before  the 
marriage,  an  injunction  granted  by  the  chancellor,  on  the  bill  as 
amended,  restraining  her  from  further  prosecuting  at  law  her  claim 
for  money  in  lieu  of  dower,  will  not  be  interfered  with  by  the  su- 
preme court,  notwithstanding  her  right  to  dower,  or  to  money  in  lieu 
of  it,  is  in  a  high  degree  probable.  The  widow,  as  appears  from  the 
record,  not  being  without  the  means  of  comfortable  support,  and 
equity  having  taken  possession  of  the  controversy  between  her  and 
the  heirs,  so  as  to  consolidate  all  its  branches  into  one  suit,  an  ad- 
justment of  the  whole  by  one  trial  will  apparently  be  for  the  best 
interest  of  all  concerned. 

Equity.  Injunction.  Dower.  Waiver.  Before  Judge 
Underwood.  Floyd  County.  At  Chambers.  February 
2d,  1878. 

The  children  of  Mitchell  filed  their  bill  against  his  widow 
and  administrator,  making,  in  brief,  this  case : 

Mitchell  died  in  October,  1876,  domiciled  in  the  state  of 
Florida,  leaving  real  estate  there  worth  $8,000.00,  and  per- 
sonal property  and  notes  to  the  amount  of  $4,000.00  and 
real  estate  in  Floyd  county,  Ga.,  worth  $14,000.00  person- 
alty to  amount  of  $320.00  and  debts  of  doubtful  solvency 
from  $4,000.00  to  $5,000.00.  The  estate  owed  no  debt  in 
Florida,  but  about  $4,000.00  had  been  presented  in  Georgia. 

For  some  time  previous  to  his  death  he  had  been  in  feeble 
health — threatened  with  paralysis,  and  seemed  conscious  of 
his  liability  to  die  at  any  moment.  A  few  weeks  before  he 
died  he  called  his  wife  into  his  room  and  told  her  he  was 
feeling  badly  or  strangely,  and  might  die  before  morning. 
Called  for  writing  material,  which  was  given  him,  and  he 
was  left  alone.  A  short  while  after  he  re-called  his  wife, 
and  in  the  presence  of  her  little  daughter,  Carrie  William- 
son, by  a  former  husband,  oflFered  her  the  following  notes, 
stating,  "  If  I  should  die,  you  are  provided  for,"  hand- 
ing the  notes  to  Carrie,  with  directions  to  put  them  in  her 
mother's  trunk:  One  note  on  B.  F.  Whitner,  of  Orange 
county,  Fla.,  for  $1,250.00,  indoi-sed  in  writing  as  follows: 
"  I  do  hereby  give  this  note  unto  my  dear  wife,  C.  A.  Mitch- 
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ell,  for  her  individual  and  separate  use  and  benefit,  and  di- 
rect that  payment  be  made  to  her,  and  the  mortgage  on 
which  it  is  founded. 

"  Witness  my  hand  and  seal. 

"  D.  E.  MrroHELL.  [Seal.]" 

"  September  26,  1876. 

Also  one  note  on  Brantley  for  $3,500.00,  indorsed  as  fol- 
lows :  "  I  have  and  do  hereby  give  the  above  note  unto  my 
dear  wife,  C.  A.  Mitchell,  for  her  individual  use  and  benefit, 
as  part  provision  for  her. 

"  Witness  my  hand  and  seal. 

«  D.  E.  MrrcHELL.  [Seal.]" 

"  September  26,  1876. 

Also  one  note  on  J.  N.  Whitner  for  $1,200.00,  indorsed 
as  follows :  "  I  have  given  the  above  note  to  my  dear  wife, 
Mrs.  C.  A.  Mitchell,  for  her  individual  use  and  benefit,  as 
part  of  her  interest  in  my  estate. 

"D.E.  MrroHELL.  [Seal.]" 

"September  26,  1876. 

Said  notes  have  since  been  in  the  possession  of  Mrs. 
Mitchell,  who,  shortly  after  her  husband's  death,  moved 
back  to  Floyd  county,  Ga.,  the  former  home  of  herself  and 
husband,  where  she  now  lives. 

Soon  after  she  returned  she  applied  to  the  ordinary  for 
year's  support  out  of  the  estate.  Commissioners  allowed 
her  $2,000.00,  which  was  objected  to  and  reduced  by  the 
ordinary  to  $1,500.00  The  objectors,  who  were  the  com- 
plainants, appealed  from  this  allowance  to  the  superior 
court,  where  the  case  is  now  pending.  But  the  ordinary  had 
required  the  administrator  to  advance  to  the  widow  a  suflBi- 
cient  amount  for  necessaries  pending  the  appeal. 

The  objections  to  the  year's  support  were  that  the  widow 
was  not  entitled  here,  her  husband  having  been  domiciled 
in  Florida;  the  amount  was  excessive;  she  had  received 
from  the  estate  $80.00,  her  expenses  in  moving  back  from 
Florida,  $101.85  property  bought  at  sale,  $200.00  in  an  order 
by  the  administrator  on  a  store  for  provisions,  and  $250.00 
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assumed  by  the  administrator  for  her,  besides  interest  which 
she  had  received  on  the  Whitner  and  Brantley  notes  afore- 
said— $444.00 ;  in  all  more  than  ought  to  be  allowed  for 
year's  support. 

It  is  also  alleged  that  the  B.  F.  Whitner  note  "  was  in- 
tended by  the  intestate  as  provision  in  lieu  of  year's  support." 
And  that  the  notes  of  J.  N.  Whitner  and  Brantley  "  were 
handed  to  the  said  C.  A.  Mitchell  to  be  accounted  for  by 
her  in  the  distribution  of  the  estate,  as  shown  by  the  cir- 
cumstances of  their  delivery  and  the  indorsements  thereon." 
And  that  these  notes  and  the  money  received  by  her  afore- 
said will  more  than  cover  any  and  all  interest  she  may  have 
in  the  estate. 

Discovery  is  prayed  from  Mrs.  Mitchell  as  to  all  the  mat- 
ters in  the  bill,  particularly  as  to  what  property  of  the  estate 
she  brought  with  her  from  Florida?  what  she  has  received 
from  the  administrator  since  ?  what  she  has  received  on  said 
notes,  etc.?  and  from  the  administrator,  Forsyth,  what 
amounts  he  has  paid  Mrs.  M.,  etc.  ? 

The  prayer  is  to  settle  Mrs.  Mitchell's  right  as  to  year's 
support,  and  fix  the  amount  thereof ;  to  enjoin  the  payment 
of  anything  towards  year's  support,  and  the  prosecution  at 
law  of  the  claim  for  year's  support ;  and  to  enjoin  the  col- 
lection of  any  more  on  the  Whitner  and  Brantley  notes ; 
and  that  said  notes  be  surrendered  to  the  estate,  or  accepted 
by  the  widow  in  lieu  of  all  claims  upon  or  interest  in  the 
estate ;  and  for  general  relief. 

Mrs.  Mitchell,  by  answer,  set  up  the  following  facts : 

Admits  that  the  intestate  gave  her  the  three  notes  on  the 
Whitners  and  Brantley,  and  attaches  copies  with  the  in- 
doreements.  The  facts  and  circumstances  under  which  the 
notes  were  given  her  are  not  correctly  stated  by  the  com- 
plainants ;  though  she  does  not  deem  it  material  to  detail  the 
same  further  than  to  say,  the  notes,  with  the  indorsements 
thereon,  were  handed  her  by  the  intestate,  he  saying :  "  Here 
are  some  notes  I  have  indorsed  to  yon — ^you  may  need  them." 
She  was  herself,  at  the  time,  unwell  and  in  bed,  and  re- 
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quested  her  husband  to  hand  them  to  her  daughter  to  put 
away.  And  he  did  then  hand  them  to  her  daughter,  Carrie, 
and  told  her  to  put  them  in  hei*  mother's  trunk,  which  she 
did.     They  have  been  in  her  possession  ever  since. 

A  short  time  before  the  gift  of  the  notes  to  her,  the  in- 
testate had  advanced  the  bulk  of  his  estate  to  his  children, 
the  complainants — about  $10,000.00  to  each — and  had  then 
asserted  that  it  was  all  he  intended  to  give  them.  Defend- 
ant prays  an  account  as  to  such  advancements,  and  that  she 
may  be  made  equal  to  them  before  any  further  distribution 
is  had,  etc. 

The  laws  of  Florida  allowed  her  a  year's  support,  to  be 
assessed  by  commissioners  appointed  by  the  probate  court, 
to  be  paid  before  all  debts  of  the  estate,  and  over  and  above 
her  share  as  heir  or  distributee. 

Upon  the  foregoing  bill  and  answer  the  court  granted  an 
injunction  against  the  proceedings  at  law  to  assess  the  year's 
support,  and  the  payment  of  anything  else  upon  the  same 
until  the  final  hearing;  but  refused  to  enjoin  the  collection 
of  the  Whitner  and  Brantley  notes. 

The  complainants  amended  their  bill,  the  main  object  of 
which  seems  to  be  to  perfect  or  quiet  the  title  to  a  piece  of 
property  belonging  to  the  estate  known  as  the  Williamson 
farm,  which  the  intestate  had  obtained  from  his  wife  before 
his  marriage  to  her,  in  exchange  for  property  in  Rome. 
Certain  defects  in  the  title  are  complained  of,  and  the  prayer 
is  that  they  be  cured,  or  the  trade  rescinded. 

The  amendment  also  alleges  that  the  defendant  has  applied 
to  the  superior  court  of  said  county  for  the  assignment  to 
her  of  money  in  lieu  of  dower  in  the  lands  of  the  intestate 
in  said  county,  and  that  commissioners  have  been  appointed 
for  that  purpose ;  that  she  ''  has  received  in  solvent  notes 
and  cash,  just  before  and  since  the  death  of  her  husband, 
and  for  which  she  is  liable  to  account  in  the  distribution  of 
said  estate,  an  amount  sufficient  to  cover  such  year's  support 
as  may  be  allowed  her,  and  also  such  sum  as  may  be  allowed 
her  as  dower,  or  in  lieu  of  dower,  being  the  several  sums 
and  notes  referred  to  as  described  in  the  original  bill." 
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It  is  also  "  distinctly  charged,"  that  the  B.  F.  Wliitner 
note  "was,  nnder  all  the  circumstances  attending  its  trans- 
fer, given  and  intended  to'be  in  lieu  of  any  claim  she  might 
have  for  year's  support."     [Not  dower.] 

Mrs.  Mitchell  answered  this  amendment,  agreeing  to  the 
relief  prayed  for  as  to  the  Williamson  farm,  to-wit:  that  the 
title  be  perfected,  or  that  the  trade  be  rescinded. 

As  to  the  dower,  she  admits  that  she  has  applied  for  the 
assessment  of  money  in  lieu  of  dower ;  that  the  commis- 
sioners appointed  for  the  pni'pose  had  made  their  assessment 
and  retured  the  same  to  that  term  of  the  court,  awarding 
her  $477.69  in  lieu  of  dower  in  the  Williamson  farm,  and 
$2,142.17  in  lieu  of  dower  in  the  other  lands  of  the  estate  in 
said  county. 

In  answer  to  the  allegation  that  the  Whitner  and  Brantley 
notes,  or  any  part  of  them,  were  given  her  in  lieu  of  dower 
and  year's  support,  she  refers  to  her  answer  to  the  original 
bill,  wherein  is  set  forth  how  and  when  said  notes  were 
given  her,  and  for  what  purpose,  etc. 

The  complainants,  at  the  hearing  of  the  application  for 
injunction  against  dower,  again  amended,  alleging  "dis- 
tinctly" that  the  Brantley  note  and  the  J.  M.  Whitner 
note  were  given  by  the  intestate  to  his  wife  "  in  considera- 
tion of,  and  for  her  entire  interest  as  widow  and  heir  at  law 
in  his  entire  estate,  both  real  and  personal,  both  as  to  dower 
and  distributive  share  of  personalty."  The  other  Whitner 
note  was  given  in  lieu  of  year's  support.  That  the  intestate 
"  so  held,  regarded  and  understood  "  the  assignment  of  the 
notes  first  above  mentioned,  "  as  being  in  full  consideration 
of  the  entire  future  interest  of  her,  the  said  C.  A.  Mitchell, 
in  his  entire  estate  above  alleged." 

That  Mrs.  Mitchell  is  prosecuting  her  claim  for  dower, 
and  seeking  to  have  the  return  of  the  comniissioners  who 
have  assessed  the  same,  made  the  judgment  of  the  court. 

They  prayed  that  she  be  enjoined  from  so  doing. 

Mrs,  Mitchell  immediately  answered  this  amendment, 
stating  that  she  knew  of  no  fact  or  circumstance  upon 
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which  the  complainants  conld  base  their  allegation  that  the 
notes  specified  were  given  her  in  consideration  of  and  for 
her  entire  interest  in  the  estate,  both  as  to  dower  and  dis- 
tributive share,  etc. 

The  answer  of  the  administrator  is  not  material  to  the 
questions  here  involved. 

Upon  the  bill  thus  amended,  the  application  was  for  an 
injunction  against  the  further  prosecution  by  Mrs.  Mitchell, 
of  her  claim  for  money  in  lieu  of  dower,  or  the  payment 
of  any  part  thereof  by  the  administrator. 

The  injunction  was  granted  as  prayed  for,  and  Mrs.  Mitch- 
ell excepted. 

Weight  &  Fbathbrston  ;  D.  S.  Pbintdp,  for  plaintiff  in 
error. 

Alexandeb  &  Wright,  for  defendants. 
Bleckley,  Judge. 

1.  Lands  in  this  state  are  subject  to  dower,  whether  the 
owner  was  a  citizen  or  not,  at  the  time  of  his  death.  2 
Scribner  on  Dower,  24  ;  Code,  §1763. 

2.  The  subject  of  waiving  or  barring  dower  is  dealt  with 
in  the  Code,  section  1764.  We  can  see  no  trace  of  waiver 
or  bar  in  the  acceptance  and  retention  of  a  gift  of  person- 
alty, made  by  the  husband  to  the  wife,  in  contemplation  of 
death,  and  declared  in  writing  to  be  for  her  individual  use 
and  benefit,  as  part  provision  for  her,  and  as  part  of  her  in- 
terest in  his  estate,  nothing  being  said  or  written  in  rela- 
tion to  dower,  or  to  waiving  the  same,  or  to  taking  person- 
alty in  lieu  thereof.  The  intention  of  substituting  some- 
thing in  place  of  dower  must  be  manifested.  The  intention 
must  be  plain.  In  this  case,  it  is  left  to  the  most  uncertain 
conjecture. 

2.  On  the  special  facts  apparent  in  the  record,  there  was 
no  abuse  of  discretion  in  granting  the  injunction,  though 
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the  right  to  dower,  or  to  money  in  lieu  of  it,  is  in  a  high 
degree  probable,  indeed,  almost  certain.  It  is  better  that  the 
various  matters  of  dispute  between  the  parties  should  be 
adjusted  in  one  suit.  The  present  wants  of  the  widow  are 
provided  for. 

Cited  in  the  argument :  Code,  §1764 ;  7  Ga.^  20,  27,  29. 

Judgment  affirmed. 


Laeamore,  executor,  vs.  MoKmziE,  guardian,  et  al. 

1.  Where  an  executor  has  so  administered  as  to  render  himself  person- 
ally liable  to  creditors  of  the  testator,  his  debt  to  them  is  a  fiduciary 
debt  and  unaffected  by  a  discharge  granted  to  him  in  bankruptcy. 

2.  Such  a  debt  having  been  found  against  the  executor  by  an  award  of 
arbitrators  on  the  reference  of  a  cause  pending  in  court,  and  the 
award  having  been  excepted  to  before  the  adjudication  of  bank- 
ruptcy, and  the  exceptions  having  been  withdmwu  and  the  award 
made  a  judgment  of  the  court  while  the  proceedings  in  bankruptcy 
were  pending,  the  judgment  may,  after  discharge  granted  or  before, 
be  enforced  by  execution,  both  against  property  acquired  subse- 
quently to  the^adjudication,  and  against  property  set  apart  by  the 
assignee  as  exempt. 

8.  The  proof  in  bankruptcy  of  a  fiduciary  debt,  and  the  receipt  of  a 
dividend  thereon  out  of  the  bankrupt's  estate,  constitute  no  obstacle 
to  the  collection  of  the  balance,  though  the  dividend  was,  by  consent 
of  all  the  creditors,  larger  than  the  debt  was  entitled  to  in  the  regu- 
lar course  of  bankruptcy  administration. 

4.  Where  a  pending  cause  is  referred  to  arbitration,  it  is  competent  to 
provide,  by  order  in  term,  for  making  the  award  the  judgment  of  the 
court  at  chambers;  and  in  the  absence  of  the  full  record,  it  may  be 
presumed  that  the  requisite  order  was  taken. 

Administrators  and  executors.  Bankrupt.  Arbitrament 
and  award.  Judgment.  Presumptions.  Before  D.  H. 
Pope,  Esq.,  Judge  pro  hoc  vice.  Lee  Superior  Court.  No- 
vember Term,  1877. 

The  question  made  in  this  case  arose  upon  an  affidavit  of 
illegality  to,  and  a  bill  filed  to  enjoin  an  execution  in  favor 
of  McKinzie,  guardian,  against  Laramore,  executor.  On 
demurrer  the  court  dismissed  both  the  illegality  and  the  bill. 
To  this,  Laramore,  executor,  excepted. 
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The  issues  of  law  made  and  decided,  8uffi(jiently  appear 
from  the  head-notes  and  the  opinion. 

R  F.  Lyon  ;  Fbed.  H.  West,  for  plaintiff  in  error. 

W.  A.  Hawkins;  Cook  &  Hollis,  for  defendants. 

Bleckley,  Judge. 

1.  An  executor  is  a  trustee  for  creditors.  If,  by  mal- 
administration, he  renders  himself  personally  liable  to  them, 
the  debt  he  incurs  is  fiduciary,  and  is  unaffected  by  a  dis- 
charge granted  to  him  in  bankruptcy.  Kev.  Stat.  U.  S., 
§5117,  p.  993. 

2.  In  this  case,  there  was  an  award  against  the  executor, 
finding  him  chargeable  with  such  a  debt.  He  excepted  to 
the  award,  and  wliile  the  exceptions  were  pending  in  court, 
he  was  adjudicated  a  bankrupt.  After  the  adjudication, 
and  before  the  proceedings  in  bankruptcy  terminated,  he 
witlidrew  the  exceptions,  and  suffered  the  award  to  be  made 
a  judgment  of  the  court.  He  failed  to  set  up  the  bank- 
ruptcy, by  plea  or  otherwise,  as  a  reason  wliy  the  state  court 
should  not  take  final  action  on  the  award.  If  he  could 
have  prevented  the  judgment  from  being  rendered,  he  took 
no  step  in  that  direction.  Indeed,  he  seems  to  have  with- 
drawn the  exceptions  previously  filed,  for  the  very  purpose 
of  allowing  the  award  to  become  a  judgment  of  the  court 
against  him.  With  opportunity  to  plead  the  bankruptcy 
puis  darien  continuance^  and  his  failure  to  use  it,  he  ought 
to  be  treated  as  having  waived  any  defense  which  the  bank- 
ruptcy might  have  affordea.  There  can  scarcely  be  a  doubt 
that  bankruptcy  as  a  defense  may  be  waived  ;  and  no  rea- 
son occurs  to  us  why  forbearing  to  present  it  at  the  proper 
time,  and  in  proper  manner,  should  not  be  deemed  a  waiver. 
The  judgment  was  duly  and  properly  rendered  by  a  court 
of  competent  jurisdiction,  and  it  established  the  existence 
of  a  fiduciary  debt.  From  such  a  debt  there  was,  and  could 
be,  no  discharge  under  the  provisions  of  the  bankrupt  law. 
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Execution  founded  on  the  judgment  could  proceed  just  as  if 
no  adjudication  had  taken  place ;  except  only  that  it  could 
not  be  used  to  obstruct  or  interfere  with  full  and  regular 
administration  of  the  assets  by  the  court  of  bankruptcy,  its 
oflScers  or  agents.  Acquisitions  of  the  bankrupt  subsequent 
to  the  adjudication,  would  clearly  be  exposed  to  levy  and 
sale  under  the  execution.  So,  too,  we  think,  would  be  the 
property  set  apart  by  the  assignee  as  exempt.  Such  prop- 
erty is  not  appropriated  in  any  manner  by  the  bankrupt  law, 
but  is  held  by  the  debtor  after  bankruptcy  just  as  he  held 
it  before.  There  is  no  administration  of  it  otherwise  than 
by  leaving  it  with  the  bankrupt  to  do  with  it  as  he  pleases. 
It  is  his,  absolutely,  and  judgments  rendered  against  him 
after  the  adjudication,  will  bind  it,  just  as  they  bind  ordi- 
nary property,  real  and  personal,  by  the  general  law.  In 
Georgia,  a  judgment  has  a  lien  from  its  date  upon  all  the 
property  of  the  defendant.  Code,  §3580.  And  the  wife 
and  children  of  a  bankrupt  acquire  no  interest  in  his  prop- 
erty by  the  bankruptcy,  or  any  of  the  proceedings  connected 
therewith.     56  Oa,,  559. 

3.  A  fiduciary  debt  is  upon  a  footing  of  its  own.  Proof 
of  it  in  bankruptcy,  and  the  reception  of  a  dividend  upon 
it  will  be  no  hindrance  to  a  collection  of  the  balance — such 
part  as  may  remain  unpaid.  The  bankrupt  act  expressly 
entitles  it  to  share  in  the  dividends  arising  from  an  admin- 
istration of  the  assets,  and  at  the  same  time  puts  it  beyond 
the  reach  of  the  bankrupt's  discharge.  It  is  urged  that  the 
dividend  realized  in  the  present  case  was  larger  than  the 
debt  was  entitled  to,  and  that  the  excess  was  a  concession 
made  by  the  other  creditors,  and  was  beneficial  to  the  fidu- 
ciary creditor ;  that,  hence,  the  latter  received  a  consider- 
ation for  not  actively  resisting  the  bankrupt's  discharge,  and 
ought  now  to  be  estopped.  But  the  debt  being  fiduciary, 
there  was  no  reason  for  any  active  resistance  to  the  discharge. 
Whether  discharge  was  granted  or  refused,  was  a  matter  of 
perfect  indiflFerence  to  one  whose  claim  would  not  be  af- 
fected by  it.    Besides,  it  was  beneficial  to  the  bankrupt  to 
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have  a  large  dividend  paid  on  the  debt,  at  the  cost  of  the 
general  creditors.  It  left  so  much  the  less  for  him  to  pay 
afterwards.  The  general  creditors  by  whose  consent,  and 
at  whose  sacrifice,  the  increased  amount  was  paid,  are  not 
complaining,  and  the  bankrupt  will  not  be  heard  to  com- 
plain for  them. 

4.  The  order  making  the  award  the  judgment  of  the 
court,  was  passed  at  chambers.  In  holding  that  the  judg- 
ment was  duly  and  properly  rendered  by  a  court  of  compe- 
tent jurisdiction,  we  assume  that  the  full  record  of  the  suit 
in  which  the  award  was  made  would  show,  if  present,  that 
some  regular  order  was  taken  in  term,  providing  for  mak- 
ing the  award  the  judgment  of  the  court  at  chambers.  It 
was  competent  so  to  provide,  (Code,  §249) ;  and  unless  we 
could  see  from  the  record  that  the  provision  was  omitted, 
the  presumption  should  be,  as  against  the  party  whose  duty 
it  is  to  produce  the  entire  record,  that  it  was  not  omitted. 

Judgment  affirmed. 


Oatts  V8.  Harbison  et  "l,^  executors. 

A  discharge  in  bankruptcy  will  not  render  a  witness  competent  who 
would  otherwise  be  incompetent  on  account  of  the  opposite  party 
to  the  contract  being  dead.  Under  the  Code  (section  3854)  a  party 
to  the  contract  or  cause  of  action  in  issue  or  on  trial,  may  be  incom- 
petent, though  not  a  party  to  the  action  nor  interested  in  the  result. 

Bankrupt.     Witness.     Before  Judge  Ckawfobd.     Quit- 
man Superior  Court.     November  Term,  1877. 

Reported  in  the  opinion. 

B.  S.  WoRRiLL ;  John  T.  Clakke,  for  plaintiff  in  error. 

A.  Hood  ;  J.  H.  Querby  ;  Guerry  &  Son  ;  B.  P.  Hollis, 
for  defendants. 
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Oatifl  V8.  Harrison  et  al.,  ez're. 

Bleckley,  Judge. 

Heury  J.  Oatis  is  sole  complainant,  and  the  executors  of 
James  Harrison  are  the  sole  defendants.  The  object  of  the 
bill  18  to  enjoin  the  executors  from  collecting  out  of  the 
property  of  the  complainant  a  certain  judgment,  which 
judgment  is  founded  on  a  partnership  debt,  one  member  of 
the  partnership  being  the  complainant,  and  another  member 
of  it  being  the  witness,  William  J.  Oatis.  The  partnership 
assets  have  been  exhausted,  and  all  the  members  of  the  part- 
nership have  been  discharged  in  bankniptcy.  The  judg- 
ment, however,  has  been  rendered  since  the  discharge,  and 
is  not  against  William  J.  Oatis,  (the  witness,)  he  not  having 
been  served,  but  is  against  Henry  J.  Oatis,  the  complainant, 
he  having  failed  to  plead  his  discharge  as  a  defense  to  the 
action.  The  equity  of  the  bill  rests  chiefly  upon  an  alleged 
contract  between  the  testator,  James  Harrison,  of  the  one 
part,  and  the  complainant  and  his  witness  of  the  other  part, 
by  which  the  testator  agreed  t(»  release  the  complainant  and 
the  witness  from  all  liability  upon  the  debt,  or  to  protect 
them  against  it,  on  certain  terms,  which  terms,  it  is  alleged, 
were  complied  with.  The  witness  was  offered  by  the  com- 
plainant to  prove  the  making  of  this  contract,  and  its  per- 
formance, and  was  rejected  on  the  ground  that  the  testator, 
the  other  party  to  the  contract,  was^^jdead.  So  far  as  ap- 
pears, the  proposed  evidence  consisted  wholly  of  stipula- 
tions and  transactions  had  with  the  deceased  in  his  lifetime; 
and  they  all  took  place  after  the  discharge  in  bankruptcy, 
and  to  all  of  them  the  complainant  and  the  witness  were 
joint  (not  joint  and  several)  parties.  It  does  not  appear  but 
that  the  joint  means  of  both  were  used  in  complying  with 
the  terms  of  settlement.  Under  these  circumstances,  the 
witness,  it  would  seem,  ought  to  have  been  made  a  party  to 
the  bill  as  one  of  the  joint  parties  to  the  joint  contract 
which  the  bill  sought  to  enforce.  At  al!  events,  he  and  the 
complainant  were  so  connected,  that  neither  of  them  could 
be  a  witness  against  the  executors  to  establish  the  contract, 
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or  to  prove  compliance  with  it.  It  took  both  of  them  to 
constitute  the  party  of  the  one  part.  There  was  no  several 
contract,  and  therefore  no  several  party  on  their  side.  In 
this  respect,  at  least,  the  case  diflfers  from  that  in  45  Oa., 
147.  The  deceased  was  the  sole  contracting  party  on  the 
other  side,  and  his  mouth  is  closed.  It  would  put  his  ex- 
ecutors on  unequal  terms  in  this  controversy,  to  allow  either 
the  complainant  or  his  associate  in  the  joint  contract  to  tes- 
tify in  favor  of  the  joint  interest,  though  the  whole  fruits 
of  that  interest  may  inure  to  the  complainant  alone. 

Cited  for  complainant:  Code,  §3854;  36  Ga.,  520;  38 
IL,  105;  37/*.,  118;  45  16.,  147;  49/*.,  120;  54  16., 
451  ;  55  /*.,  98. 

Cited  for  defendant :  37  Ga.,  118 ;  60  16.,  203. 

Judgment  affirmed. 


Spenceb  et  al.  vs.  Smpih,  governor. 

When,  at  the  term  at  which  the  trial  was  had,  a  motion  was  made  for 
a  new  trial,  the  brief  of  evidence  agreed  upon  by  counsel  and  filed, 
and  a  rule  nisi  granted  by  the  court,  it  was  error  to  dismiss  the  mo- 
tion at  the  hearing  because  the  brief  of  evidence  was  not  approved 
by  the  court.  The  granting  of  the  rule  nin  at  the  proper  term  was 
a  presumptive  approval,  within  the  meaning  of  the  rule  of  practice. 
Such  implied  approval  was  enough  to  enable  the  court  to  entertain 
the  motion,  and  have  the  agreed  brief  amended  if  it  was  found  de- 
fective or  incorrect. 

New   trial.     Practice  in   the   Superior    Court.     Before 
Judge  Habbis.     Camden   Superior  Court.     April    Term, 

1877. 

Report  unnecessary. 

GooDYEAB  &  Habbis  ;  John  C.  Nichols,  for  plaintiffs  in 
error. 

S.  W.  HrrcH,  solicitor  general,  by  Z.  D.  Eabbison,  for 
defendant. 
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Bleckley,  Judge. 

Without  a  brief  of  evidence  which  is  satisfactory  to  the 
court,  a  rule  nisi  for  a  new  trial  should  not  be  granted.  The 
granting  of  a  rule  nisi  at  the  proper  time  for  such  a  pro- 
ceeding, is,  therefore,  a  presumptive  approval  of  the  brief, 
if  any  has  been  agreed  upoa  by  counsel  and  filed.  41  Oa.^ 
577.  Such  implied  approval  will  serve  to  enable  the  court 
to  entertain  the  motion  and  have  the  agreed  brief  amended, 
should  it  be  ascertained  to  be  defective  or  incorrect. 
Doubtless,  the  49th  rule  of  practice  contemplates  in  the 
main  actual  revision  and  express  approval,  and  it  is  only  by 
a  sort  of  equitable  expansion  of  the  rule  that  any  other 
sort  can  be  made  to  suffice.  But  presumptive  or  implied 
approval  has  been  recognized,  and  pronounced  sufficient ; 
and  there  is,  I  think,  no  decision  to  the  contrary.  The 
cases  (such  as  that  of  Woolbright  vs.  Collins^  this  term), 
which  hold  that  express  approval  is  required  to  prepare  the 
brief  to  come  up  to  this  court  as  a  part  of  the  record,  un- 
der section  4253  of  the  Code,  are  not  in  point  on  the  ques- 
tion now  before  us.  Formerly,  a  brief,  though  revised  and 
expressly  approved,  was  not  considered  a  part  of  the  record. 
To  reach  this  court,  it  had  to  be  embodied  in  the  bill  of  ex- 
ceptions, or  annexed  to  it  as  an  exhibit.  The  clerk's  certifi- 
cate would  not  authenticate  it ;  the  authentication  had  to  be 
by  the  judge.  This  method  of  bringing  it  here  may  still 
be  used  ;  and  when  used,  any  presumptive  or  implied  ap- 
proval that  would  suffice  in  the  court  below  will  be  equally 
eflFective  here.  But  a  cumulative  method  of  bringing  up 
the  brief  to  tliis  court  was  established  by  the  act  of  1870, 
which  now  forms  section  4253  of  the  Code.  The  section 
reads  thus :  "  The  brief  of  evidence,  on  motion  for  new 
trial,  tiled  and  approved  according  to  law,  is  hereby  declared 
to  be  a  part  of  the  record  of  the  case  to  which  it  applies, 
and  need  not,  except  by  reference  thereto,  be  embodied  in 
the  bill  of  exceptions."  To  raise  the  brief  from  matter  in 
vaisj  which  was  its  former  rank,  to  matter  of  record,  not 
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only  tiling  is  necessary,  but  approval  also.  What  sort  of 
approval  was  in  the  mind  of  the  legislature  ?  That  sort, 
doubtless,  which  is  appropriate  to  the  creation  of  a  record  ; 
and  nothing  but  express  approval  is  appropriate,  for  if  it 
takes  approval  to  make  a  record,  the  approval  itself  ought 
to  appear  of  record  or  be  directly  certified,  so  that  it  may 
be  seen  with  due  certainty  that  the  creative  act  has  taken 
place.  Implied  or  presumptive  approval  will  serve  to  give 
mental  sanction  to  the  contents  of  the  brief,  but  not  to  con- 
stitute the  brief  a  part  of  the  record.  So  long  as  the  court 
below  has  possession  of  the  case,  mental  sanction  is  enough ; 
and  whatever  indicates  such  sanction,  as  the  granting  of  a 
rule  nisi  in  proper  time  and  manner,  will  suffice.  Indeed, 
these  same  things  will  serve  after  that  court  has  sent  the 
case  hither,  if  the  evidence  comes  up  duly  authenticated  by 
the  judge  in,  or  annexed  to,  the  bill  of  exceptions.  But  to 
raise  the  brief  to  the  rank  of  record,  and  fit  it  to  appear  in 
the  transcript,  and  there  only,  approval  must  be,  not  indi- 
rect, implied  or  presumptive,  but  direct  and  express. 
Whether  the  distinction  taken  between  the  two  classes  of 
cases  be  sound  or  unsound,  we  hope  it  is  at  least  intelligible. 
The  court  erred  in  dismissing  the  motion. 
Judgment  reversed. 


Smfth  v8.  Sweat  et  al. 

When  the  fi,  fa.  correctly  describes  the  judgment  as  one  recovered  by 
B.  T.  Harrington  &  Co.,  there  is  no  material  variance  from  the  judg- 
ment in  a  subsequent  clause  which  requires  the  money,  when  col- 
lected, lo  be  paid  to  B.  T  Harrington.  The  omission  of  "&  Co." 
is  plainly  a  clerical  error,  and  does  not  afPect  the  sheriff's  authority 
to  seize  and  sell  the  defendant's  property. 

Executions.    Evidence.    Before  Judge  Harris.     Ware 
Superior  Court.     September  Term,  1877. 

Joel  Smith  filed  his  bill  against  Fanny  Sweat  and  the 
former  sheriff  of  Ware  county,  to  reform  a  sheriff's  deed 
84 
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conveying  to  him  certain  land.  Upon  the  trial,  he  offered 
in  evidence  the  execution  under  which  the  sale  was  made. 
It  was  objected  to  on  account  of  tlie  variance  stated  in  the 
head-note.  The  fi.  fa.  was  excluded,  and  complainant  ex- 
cepted. The  trial  resulted  in  a  verdict  for  the  defendants. 
Error  is  assigned  upon  the  above  ground  of  exception. 

Iea  E.  Smtth  ;  G.  J.  Holton  ;  M.  L.  Meeshon  ;  Geo.  B. 
Wlliams,  for  plaintiff  in  error. 

J.  (y.  Nichols,  by  Z.  D.  Haebison,  for  defendants. 

Bleckley,  Judge. 

That  part  of  the  Ji,  fa.  which  conferred  on  the  sheriff 
authority  to  seize  and  sell  was  perfect.  The  slight  error  in 
the  subsequent  direction  in  respect  to  disposing  of  the  pro- 
ceeds of  sale  was  of  no  consequence.  It  was  plainly  a  cler- 
ical omission,  and  whether  supplied  or  not  by  amendment, 
would  make  little  or  no  difference.  Certainly  it  did  not  af- 
fect the  sheriff's  authority  to  seize  and  sell  the  defendant's 
property ;  and  that  was  the  only  material  matter  in  passing 
upon  the  validity  of  a  sale  made  under  the  fi.  fa. 

Cited  for  plaintiff  in  error:  Code,  §§2628,  3496,3507; 
11  Ga.,  294;  37  /J.,  251 ;  66  lb.,  543. 

Judgment  reversed. 


Johnston  et  al.  vs.  Tallet  et  al. 

Bank  bills  that  ceased  to  circulate  as  currency  prior  to  June  Ist, 
1865,  came  under  the  limitation  act  of  1869.  That  the  bank  sur- 
rendered its  charter  in  1877,  and  its  assets  were  then  put,  by  a 
court  of  equity,  in  the  hands  of  a  receiver,  did  not  disengage  the 
l^ills  from  the  operation  of  said  act.  In  distributing  the  assets  be- 
tween creditors  and  stockholders,  the  stockholders  can  insist  on  ex- 
cluding the  creditors  as  to  all  demands  against  the  corporation  which 
were  barred  by  the  statute  of  limitations  prior  to  the  surrender  of 
the  charter . 
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Statute  of  limitations.  Bank-bills.  Corporations.  Stock- 
holders. Before  Judge  Tompkins.  Chatham  Superior 
Court.     October  Term,  1878. 

Johnston  and  others,  stockholders  in  the  Marine  Bank  of 
Georgia,  filed  their  bill  against  Champion,  the  president,  and 
others,  the  directors,  setting  up,  in  substance,  that  the  bank 
had  surrendered  its  charter  to  the  state  on  the  29th  of  Jan- 
uary, 1877,  which  surrender  was  duly  accepted,  February 
20th,  1877 ;  that  at  the  time  of  the  surrender  the  oflScers 
were  in  possession  of  undisposed  of  assets ;  that  the  bank 
had  openly  and  notoriously  ceased  trading  and  banking  be- 
fore January  1st,  1865,  and  then  its  bills  had  ceased  to  cir- 
culate as  money ;  that  it  had  issued  no  more  bills  and  had 
confined  itself  to  realizing  its  assets,  and  redeeming  its  bills; 
that  during  the  intermediate  time  between  its  suspension 
of  business  and  the  surrender  of  its  charter,  it  had  sus- 
tained its  corporate  existence,  and  filled  the  necessary  oflSces 
in  it  for  the  purpose  of  realizing  and  liquidating.  Prayer 
that  a  receiver  might  be  appointed  for  the  remaining  assets  of 
the  bank,  that  they  might  be  divided  according  to  law,  and 
that  all  outstanding  bills  should  be  decreed  to  be  barred. 

The  officers  of  the  bank  answered,  substantially  admit- 
ting the  case  made  by  the  bill,  asking  protection,  and  sub- 
mitting to  the  decree  of  the  court. 

Subsequently  claims  were  filed  by  McLean  and  Talley, 
setting  up  bills  of  the  bank  in  their  hands,  and  asking  that 
they  should  be  paid  out  of  the  assets.  This  demand  had 
been  anticipated  by  the  allegation  that  all  bills  were  barred 
by  the  statute  of  limitations. 

Upon  the  trial  of  the  issue  made  between  the  stockhold- 
ers and  the  claimants,  which  was  submitted  to  the  court 
without  a  jury,  the  evidence  sustained  substantially  the 
facts  set  up  by  the  bill,  but  the  court  held  that  the  assets 
were  a  trust  to  which  the  statute  of  limitations  did  not  ap- 
ply, and  decreed  payment  of  the  bills,  to  which  the  com- 
plainants and  defendants  all  excepted. 
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Charles  N.  West,  for  plaintiffs  in  error. 

R.  E.  Lester,  for  defendants. 

Bleckley,  Judge. 

As  to  the  bare  question  of  the  application  of  the  limita- 
tion act  of  1869,  to  bank-bills  which  ceased  to  circulate  as 
currency  prior  to  June  Ist,  1805,  this  case  is  controlled  by 
that  in  49  Ga.^  419.  Holders  of  the  stagnant  bills  should 
have  brought  suit  upon  thera  by  the  firet  of  January,  1870. 
The  bank  did  not  surrender  its  charter  until  1877,  so  that 
the  ordinary  period  allowed  by  the  Code,  §2917,  for  insti- 
tuting actions  on  promissory  notes,  bills  of  exchange  or 
other  simple  contracts  in  writing,  had  run  out  whilst  the 
bank  could  have  been  sued,  even  after  the  time  fixed  by  the 
act  of  1869  expired.  Thus  there  was  a  double  bar.  The 
remaining  question  is,  whether  the  bar  can  be  urged  by  the 
stockholders  of  the  defunct  institution  in  a  contest  with 
creditors  over  the  assets.  "  Upon  the  dissolution  of  a  cor- 
poration, for  any  cause,  all  of  the  property  and  assets  of 
every  description  belonging  to  the  corporation  shall  consti- 
tute a  fund — ^first,  for  the  payment  of  its  debts,  and  then 
for  equal  distribution  among  its  members.  To  this  end  the 
superior  court  of  the  county  where  such  corporation  was 
located,  shall  have  power  to  appoint  a  receiver,  under  proper 
restrictions,  properly  to  administer  such  assets  under  its  di- 
rection." Code,  §1688.  The  fund  is  first  for  the  payment 
of  debts,  but  the  debts  referred  to  are  such  as  the  corpora- 
tion might  be  coerced  to  pay,  were  it  still  in  existence.  Its 
defenses  to  claims  survived  the  corporate  dissolution,  just 
as  the  claims  survived.  The  right  of  urging  the  defenses 
would  pass  to  whomsoever  would  take  the  assets  as  the  re- 
sult of  defending  successfully,  to  creditors  in  competing 
among  themselves,  and  to  stockholders  in  competing  with 
creditors.  This  seems  to  us  to  be  the  reason  of  the  matter ; 
and  the  reason  of  it  is  the  law  of  it,  there  being  no  other 
authority  on  the  subject  that  we  are  aware  of. 
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Cited  for  plaintiff  in  error:  49  G^^.,  421;  30 /J.,  770; 
2  Otto,  156 ;  acts  of  1869,  p.  134 ;  Code,  §2922 ;  15  Yes. 
R,  496 ;  7  Mete.  R,  352 ;  2  Ves.  &  B.  R.,  275 ;  Aug.  Lim., 
233 ;  30  Oa.,  774 ;  7  lb.,  159. 

Judgment  reversed. 


CoMPTON  et  al,  V8.  Killen. 

A  grant  of  "reverted  land,"  issued  in  1845  by  the  governor  to  two  per- 
sons, one  of  whom  was  then  surveyor  general,  and  the  other  a  sec- 
retary of  the  executive  department,  is  not  void  by  reason  of  disa- 
bility in  the  grantees  to  take  title  by  grant  whilst  they  were  in  office. 
The  grant  had  its  validity  from  the  signature  of  the  governor  and 
the  attachment  of  the  great  seal.  The  signature  of  the  governor's 
secretary  was  not  material. 

Grants.  OflScers.  Before  Judge  Kjddoo.  Terrell  Supe- 
rior Court.    November  Tenn,  1877. 

Reported  in  the  opinion. 

J.  G.  Parks  ;  D.  A.  Vason  ;  L.  C.  Hoyle  ;  J.  II.  Gueeby, 
for  plaintiffs  in  error. 

Samuel  D.  Ibvin,  for  defendant. 

Bleckley,  Judge. 

The  grant  in  question  was  issued  in  1845.  At  that  time 
there  was  no  statute,  general  or  special,  which  declared  any 
public  oflScer  excluded  from  the  broad  system  of  granting 
reverted  lands  which  then  prevailed.  Officers  concerned  in 
administering  the  system,  as  well  as  all  other  citizens  of  the 
state,  were  competent  to  take  title  by  grant,  on  complying 
with  the  terms  prescribed.  If  frauds  were  practiced,  there 
were  means  of  detecting  them,  and  each  case  depended 
on  its  own  facts.  The  state  was  not  bound  by  a  fraudulent 
grant,  but  there  was  no  presumption  of  fraud  resting  solely 
on  the  official  relations  of  the  grantee,  and  his  concern  as  a 
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public  officer  in  administering  the  law  on  which  the  validity 
of  grants  depended.  The  functions  of  the  surveyor  general 
were  important,  but  they  were  connected  chiefly  with  the 
plat,  and  scarcely  at  all,  in  a  direct  way,  with  the  grant.  He 
made  out  the  plat  from  data  of  record  and  on  file  in  his 
office,  and  certified  to  its  correctness ;  but  that  was  of  no 
force  until  the  grant  fee  was  paid  into  the  treasury,  and  a 
grant  bearing  the  governor's  signature,  and  authenticated 
under  the  great  seal  of  the  state,  was  added  to  the  plat.  The 
grant  itself  was  not  prepared  by  the  surveyor  general,  nor 
was  it  signed  by  him,  nor  did  he  have  anything  to  do  with 
attaching  the  great  seal.  It  was  ruled  by  this  court  in  an 
early  case  (14  Ga.,  252),  that  grants  had  their  validity  from  the 
signature  of  the  governor  and  the  attachment  of  the  great 
seal,  and  that  signing  by  the  governor's  secretary  was  not 
material.  Both  grantees  in  the  present  case  were  competent 
to  take  title  from  the  state  by  grant ;  and  it  was  error  to 
treat  the  grant  as  void  for  no  reason  except  the  official  rela- 
tions which  the  grantees  bore  to  the  state,  and  the  public 
duties  which  consequently  devolved  upon  them  in  issuing 
this  particular  grant,  and  others  of  like  kind. 

Cited  for  plaintiffs  in  error :  17  Oa.^  548 ;  Code,  §2361 ; 
Cobb's  Dig.,  706;  Code,  §§3753,  2751. 

Cited  for  defendant  in  error:  Cobb's  Dig.,  706,  1027, 
1032;  Code  of  1861,  §110;  21  Oa,,  48;  Story  on  Agency, 
§211,  and  notes ;  11  Mich.,  225 ;  3  N.  H.,  144. 

Judgment  reversed. 


^  Van  Leonabd,  trustee,  for  use,  V8,  The  Eaole  and  PnoeNix 

Manufactueing  Company. 

1.  Where  divers  lots  of  land,  described  by  numbers,  are  levied  upon 
and  claimed,  and  a  single  issue,  embracing  the  whole  property,  is 
made  up  and  tried,  is  the  issue  fully  covered  and  disposed  of  by  a 
verdict  which  finds  certain  numbers  subject  to  the  execution,  but 
fails  to  find  certain  other  numbers  either  subject  or  not  subject  ? 
Quaere, 
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2.  Where,  on  such  a  verdict,  the  plaintiff  in^./a.  enters  up  judgment 
against  the  claimant  for  costs,  and  that  the  execution  proceed  against 
the  lots  found  subject,  making  no  objection  to  the  verdict,  no  mo- 
tion to  set  it  aside,  and  no  motion  for  anew  trial,  and  where  no  judg- 
ment is  rendered  dismissing  the  lev  j  as  to  the  other  lots  or  declaring 
them  not  subject,  the  only  judgment  being  that  entered  by  the  plain- 
tiff in  his  own  favor,  he  is  to  be  deemed  to  have  accepted  and 
adopted  the  verdict,  the  same  being  requisite  to  uphold  the  judgment 
which  he  has  signed  thereon;  which  judgment,  if  not  already  en- 
forced, may  be  enforced  at  his  pleasure.  He  cannot  maintain  a 
writ  of  error  to  correct  alleged  errors  of  the  court  in  admitting  evi- 
dence, in  charging  the  jury,  and  in  refusing  to  charge  as  requested, 
there^being  no  judgment  to  reverse  except  that  in  his  own  favor. 

Verdict.  Claim.  Judgments.  Practice  in  the  Sapreme 
Court    January  Term,  1878. 

Beport  unnecessary. 

R.  J.  MosRS  ;  Blandfobd  &  Garrard,  for  plaintiff  in  er- 
ror. 

Peabodt  &  Brannon  ;  Jambs  Johnson,  for  defendant. 

Bleckley,  Judge. 

1.  The  finding  of  the  jury,  in  so  far  as  it  was  express,  was 
wholly  in  the  plaintiff's  favor.  The  levy  embraced  many 
city  lots,  all  described  by  their  proper  numbers,  and  the  plain- 
tiff and  the  claimant  were  at  issue  as  to  whether  they  were 
subject  or  not  subject.  The  issue  was  as  comprehensive  as  the 
levy — the  parties  having  made  up  a  single  issue  involving 
the  whole  property.  The  verdict  of  the  jury  was  silent  as  to 
some  of  the  numbers,  and  in  the  plaintiff's  favor  as  to  the 
rest.  Possibly,  a  correct  construction  of  such  a  verdict 
would  be,  that  so  much  of  the  issue  as  was  not  found  for 
the  plaintiff  was,  by  implication,  found  against  him.  That 
such  was  the  intention  of  the  jury  is  in  a  high  degree  prob- 
able. Still,  there  is  room  for  doubt  whether  the  verdict 
covered  the  whole  issue ;  and  if  it  did  not,  it  would  seem 
that  the  cause  is  yet  pending  as  to  the  part  not  covered.     In 
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strictly  correct  practice,  the  verdict  ought  not  to  have  been 
received ;  and  perhaps  it  would  not  have  been,  if  either 
party  had  objected.  There  are  decided  cases  tending  to  show 
that  in  so  far  as  it  was  silent,  there  was  no  finding  for  or 
against  either  party.     8  Oa.^  201 ;  17  lb.,  361. 

2.  The  plaintiff  made  no  objection  to  the  verdict,  no  mo- 
tion to  set  it  aside,  and  no  motion  for  a  new  trial.  On  the 
contrary,  he  accepted  the  verdict,  and  adopted  it  as  availa- 
ble for  his  purpose.  Upon  it,  he  entered  up  a  judgment 
against  the  claimant  for  costs,  and  that  the  execution  pro- 
ceed against  the  lots  found  subject.  Tliere  has  been  no 
judgment  rendered  dismissing  the  levy  as  to  the  other  lots, 
or  declaring  them  not  subject.  Thus,  the  only  judgment  in 
the  case,  is  the  one  entered  up  by  the  plaintiff  in  his  own 
favor ;  and  to  uphold  that  judgment  the  verdict  is  requisite. 
It  may  be  that  he  has  already  taken  the  fruits  of  the  judg- 
ment. If  he  has  not,  there  appears  to  be  no  obstacle  to  his 
doing  so,  whenever  he  shall  think  proper  to  enforce  it. 
With  no  judgment  to  reverse  except  that  voluntarily  en- 
tered by  himself  in  his  own  favor,  the  plaintiff  now  brings 
his  writ  of  error,  the  object  of  which  is  to  correct  alleged 
errors  of  the  court  in  admitting  evidence,  in  charging  the 
jury,  and  in  refusing  to  charge  as  requested,  on  the  trial. 
Perhaps,  if  he  had  made  a  motion  for  a  new  trial,  and  that 
had  been  overruled,  his  signing  judgment  on  the  verdict 
would  not  have  precluded  him  from  maintaining  a  writ  of 
error ;  for  then  he  would  have  had  something  to  reverse  be- 
sides a  judgment  in  his  own  favor.  But  as  it  is,  he  has  ac- 
quiesced in  the  verdict,  and  appropriated  it,  so  to  speak,  to 
his  use.  He  is  not  in  a  situation  to  prosecute  a  writ  of  er- 
ror; and  the  motion  to  dismiss  the  writ  must  prevail. 

Writ  of  error  dismissed. 


Starr  vs.  Mayer  &  Company. 

1.  Where  all  the  partners  are  in  a  situation  that  would  authorize  their 
individual  creditors  to  sue  out  attachments  against  them  respect- 
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ively,  a  creditor  of  the  firm  may  procure  an  attachment  against  the 
partnership,  and  have  the  same  levied  upon  the  partnership  effects. 

2.  Declaration  in  attachment  is  amendable.  Misjoinder  of  defendants 
may  thus  be  corrected,  where  the  declaration  includes  a  defendant 
against  whom  the  attachment  did  not  issue. 

8.  Generally,  the  rejection  of  parol  evidence  going  to  show  the  terms 
of  a  written  contract,  is  correct.  In  order  for  the  rejection  of  any 
evidence  contained  in  answers  offered  by  the  plaintiff  to  be  ground 
for  new  trial  in  behalf  of  the  defendant,  it  ought  '.to  appear  affirma- 
tively that  the  rejection  was  not  on  the  motion  of  the  defendant 
himself.  Even  the  improper  rejection  of  evidence  is  not  ground  for 
new  trial  where  the  verdict  is  clearly  right,  and  where  the  excluded 
evidence,  if  admitted,  could  not  have  varied  the  result. 

8.  After  a  document  has  been  produced  under  a  aubp^tna  duces  tecum, 
the  sufficiency  of  the  avbpcena  as  a  means  of  compelling  production 
is  not  a  material  question  in  the  case. 

Attachment.       Partnership.  Amendment.      Evidence. 

Practice  in  the  Supreme  Court.  New  trial.     Production  of 

papers.  Before  Judge  Cbisp.  Lee  Superior  Court.  No- 
vember Term,  1877. 

Alfriend,  as  attorney  at  law  for  Mayer  &  Co,,  made  the 
following  affidavit  for  attachment :  that  "  to  the  best  of  his 
knowledge  and  belief,  Starr  &  Cowart,  said  firm  composed 
of  Addison  Starr  and  T.  E.  J.  Cowart,  and  H.  Rosenstein,  are 
indebted  to  S.  Mayer  &  Co.,  in  the  sum  of  $200.00,  be- 
sides $ interest.     That  said  Addison  Starr,  one  of  the 

above  firm,  resides  out  of  the  state  of  Georgia,  and  that 
T.  E.  J.  Cowart  is  about  to  remove  beyond  the  limits  of  the 
county  of  Lee."  Sworn  to,  etc.  Attachment  issued  and 
was  levied  upon  certain  personalty  as  the  property  of  Starr 
&  Cowart.  Declaration  was  filed  against  Rosenstein  as 
drawer,  and  Starr  &  Cowart  as  acceptors,  of  a  draft  for 
$235.00,  dated  December  10th,  1874,  and  accepted  for 
$200.00.     Starr  pleaded  no  partnership  and  non  eat  factum. 

When  the  case  came  on  for  trial,  counsel  for  Starr  moved 
to  dismiss  the  attachment  proceedings  upon  the  following 
grounds  :  1st.  Because  there  was  no  sufScient  declaration 
filed  at  the  first  term.  2d.  Because  the  attachment  was^ille- 
gal,  it  being  against  Starr  &  Cowart,  as  partners,  on  a  part- 
nership debt.    3d.  Because  it  was  levied  upon  certain  per- 
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sonalty  as  the  property  of  the  firm.  4th.  Because  the 
declaration  was  against  Rosensteiu  as  drawer  and  Starr  & 
Cowart  as  acceptors,  in  the  same  action. 

The  plaintiffs,  by  amendment,  dismissed  as  to  Bosenstein. 
The  motion  was  then  overruled. 

Cowart  was  examined  by  interrogatories  in  behalf  of  the 
plaintiff,  and  testified,  amongst  other  things,  that  his  au- 
thority for  signing  the  firm  name  was  the  written  contract 
between  him  and  Starr,  and  that  it  was  in  possession  of  the 
latter ;  that  the  n^otiable  notes  and  similar  papers,  made 
and  taken  up  by  him  for  Starr  &  Cowart,  were  executed 
by  him  in  Starr's  absence,  but  with  his  knowledge  and  con- 
sent ;  that  his  authority  was  the  written  contract  above  re- 
ferred to.  On  objection  this  evidence  was  excluded,  but  it 
nowhere  appears  whether  the  objection  came  from  the 
plaintiffs  or  the  defendant. 

Objection  was  made  by  the  defendant  to  the  sufficiency 
of  a  suipcma  duces  tecum^  requiring  the  production  of  cer- 
Wn  documentary  evidence.  The  objection  was  overruled 
and  the  documents  produced. 

The  contract  between  Starr  and  Cowart,  a  letter  from  the 
former,  and  the  other  evidence  introduced,  fully  sustained 
the  plaintiff's  case,  and  so  the  jury  found.  Starr  moved  for 
a  new  trial  because  of  the  refusal  to  dismiss  the  attachment, 
the  allowance  of  the  amendment,  the  admission  of  the  above 
testimony,  and  the  overruling  the  objection  to  the  subpwna 
dtices  tecum. 

A  new  trial  was  refused,  and  the  defendant  excepted. 

R.  F.  Lyon  ;  W.  A.  Hawkins  ;  Fbed.  H.  West,  for  plain- 
tiff in  error. 

Alfribnd  &  Armstrong  ;  D.  H.  Pope,  by  brief,  for  de- 
fendants. 

Bleckley,  Judge. 

A  partnership  is  subject  to  attachment  at  the  instance  of 
its  creditors,  where  each  and  every  member  of  the  firm  is 
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in  a  situation  that  would  expose  him  to  the  like  process  for 
his  individual  debts,  at  the  instance  of  his  individual  cred- 
itors. Of  course,  if  the  attachment  has  properly  issued 
against  the  partnership,  it  can  be  levied  upon  the  partner- 
ship effects.  47  Ga.,  587 ;  19  /*.,  84.  The  case  falls  un- 
der section  3264  of  the  Code.  When  the  debtor  is  a  part- 
nership, the  debtor  is  'n  a  situation  to  be  attached  whenever 
all  the  members  composing  the  firm  are  in  that  situation. 
Section  3276  of  the  Code  provides  for  a  different  case.  It 
gives  the  remedy  to  a  creditor  of  the  partnership,  against 
the  individual  property  of  a  single  member  of  the  firm,  who 
may  be  in  a  situation  authorizing  attachment  to  issue.        • 

2.  Declaration  in  attachment  is  amendable  as  in  other 
cases  at  common  law.  Code,  §3316.  Misjoinder  of  de- 
fendants is  amendable.  /&.,  §3485.  The  declaration  em- 
braced a  person  as  defendant  against  whom  the  attachment 
did  not  issue.  It  was  proper  to  strike  him  out  whenever 
the  defect  was  discovered. 

3.  We  need  not  rule  definitely  on  the  competency  of  the 
parol  evidence  which  was  rejected.  It  seems  to  fall  within 
the  general  rule,  that  parol  evidence  is  not  admissible  to 
show  the  terms  of  a  written  contract.  But  the  evidence 
excluded  was  contained  in  answers  offered  by  the  plaintiffs 
below,  and  the  complaint  that  it  was  ruled  out  comes  from 
the  defendant.  Perhaps  the  defendant  objected,  and  the 
action  of  the  court  may  have  been  induced  by  that  objec- 
tion. It  does  not  appear  who  interposed  objection ;  and 
that  the  defendant  did  not,  ought  to  appear  aflSrmatively,  in 
order  for  him  to  avail  himself  of  the  matter  as  a  ground  for 
new  trial.  Further,  it  may  be  observed,  that  the  verdict  is 
clearly  right,  and  that  the  excluded  evidence,  had  it  been 
admitted,  could  not  rightfully  have  varied  the  result. 

4.  The  suflSciency  of  the  snbposna  duces  tecum  is  evi- 
dently not  a  practical  question  in  the  case,  for  the  witness 
produced  the  document  under  it.  That  was  enough  for 
the  aubpcena  to  accomplish,  whether  it  was  good  or  bad.  It 
brought  up  the  paper. 

Judgment  aflBrmed. 
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l"6o~55o  The  Geokoia  Kailroad  vs.  Hart. 

I  99    681 

f  107  208  1.  The  son  of  a  stockholder  is  incompetent  as  a  juror  in  a  cafie  to  which 

the  corporation  is  a  party.    The  ground  of  his  disqualification  is 
near  relationship  to  a  person  having  an  interest  in  the  suit.    The 
disqualification  being  unknown  to  the  adverse  party  and  his  counsel 
until  after  the  trial,  is  cause  for  new  trial. 
2.  Whether,  at  a  given  location,  dwelling  houses  for  employees  are 
necessary  buildings  to  a  railroad  company,  is  a  question  of  fact,  not 
of  law.    The  uncertainty  of  a  deed  as  to  what  precise  part  or  parts 
of  a  large  tract  might  be  appropriated  as  sites  for  buildings,  may  be 
aided  by  actual  appropriation  and  long  enjoyment. 
8.  Lessor  seeking  to  enter  upon  his  lessee  by  action,  must  show  that 
*  the  term  has  expired,  either  by  its  own  limitation,  or  by  operation 
of  law. 

Ejectment.  Jurors.  Deeds.  Evidence.  Lease.  Be- 
fore Judge  Bartlbtt.  Greene  Superior  Court.  March 
Tei-m,  1877. 

On  August  17, 1875,  Hart  brought  ejectment  against  the 
Georgia  Railroad  for  three  lots  of  land  at  Union  Point,  ad- 
joining its  right  of  way.  Both  parties  claimed  under  Mor- 
ton— ^the  railroad  by  deed  made  on  March  28, 1838,  convey- 
ing right  of  way  the  width  of  one  hundred  feet,  on  each 
side,  from  the  center  of  the  road-bed.  This  instrument  con- 
tained the  provision  that  the  railroad  should  have  the  right, 
in  fee  simple,  to  all  lands  necessary  for  the  use  of  the  road 
on  which  to  erect  workshops,  warehouses,  or  other  buildings, 
with  the  requisite  yard  enclosures.  Plaintiff  claimed  under 
chain  of  title  from  Morton,  commencing  with  deed  to  Phin- 
izy,  executed  on  December  5,  1840.  This  line  of  title  re- 
cognized the  right  of  the  railroad  under  its  prior  deed ; 
therefore,  the  sole  question  was  whether  the  laud  sued  for, 
used  as  the  evidence  showed,  was  covered  by  such  convey- 
ance. 

The  defendant  pleaded  the  general  issue,  possession  under 
color  of  title  for  seven  years,  and  prescription  for  twenty 
years. 

The  evidence  showed  that  the  houses  on  the  lots  sued  for 
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were  erected  by  the  railroad  at  some  time  between  the  years 
1844  and  1854,  for  the  use  of  its  employees.  The  lots  were 
not  a  part  of  its  right  of  way,  but  joined  it.  The  houses 
had  been  used  for  the  purpose  indicated  almost  constantly 
since  their  erection.  Other  testimony  was  introduced  not 
material  here. 

The  jury  found  for  the  defendant.  The  plaintiff  moved 
for  a  new  trial  on  the  following  grounds,  to  wit : 

1.  Because  the  court  erred  in  charging,  that  unless  the 
jury  believed  that  the  lease  or  contract  under  which  the  de- 
fendant claimed  title,  was  made  for  a  specific  time,  and  that 
time  had  expired,  plaintiff  could  not  maintain  this  action. 

2.  Because  the  court  erred  in  charging,  that  the  deed  to 
the  railroad  authorized  it  to  take  land  outside  of  the  right 
of  way,  for  buildings  necessary  for  the  road ;  that  if  the 
jury  believed  that  defendant  took  possession  under  said 
deed,  and  that  such  buildings  as  were  put  on  the  premises 
were  necessary  for  the  road,  and  that  it  was  necessary  to 
take  the  land  for  them,  then  they  should  find  for  the  defend- 
ant. 

3.  Because  of  the  newly  discovered  fact  that  one  of  the 
jury  who  tried  the  case  was  the  son  of  the  stockholder  in 
defendant. 

The  last  ground  was  supported  by  proper  aflSdavits. 
The  motion  was  sustained  and  a  new  trial  ordered,  to 
which  defendant  excepted. 

J.  A.  BiLLUPs ;  Leonabd  Phinizy,  by  E.  A.  Angier,  for 
plaintiff  in  error. 

Joffii  C.  Reed  ;  W.  W.  Lumpkin,  by  brief,  for  defendant. 

Bleckley,  Judge. 

1.  The  son  of  a  stockholder  in  a  private  corporation  is  an 
incompetent  juror,  where  the  corporation  is  a  party.  This 
is  the  true  law  (see  5  Bac.  Abr.,  353,  354),  though,  in  South 
Carolina,  a  stockholder  himself  has  been  held  competent 
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after  verdict.  12  Rich.  Law,  134, 368.  See  the  better  view 
in  1  Foster,  438.  The  ground  of  disqualilication  was  un- 
known until  after  trial,  and  was  consequently  cause  for  a 
new  trial.     28  Oa,,  439 ;  47  lb.,  538. 

2.  The  question  of  necessary  buildings,  at  the  given  loca- 
tion, was  one  of  fact,  not  of  law.  The  uncertainty  of  de- 
scription in  the  writing  was  aided  by  the  actual  appropria- 
tion of  the  premises  to  the  use  specified,  and  long  enjoy- 
ment after  appropriation. 

3.  It  was  incumbent  upon  the  plaintiff  in  ejectment,  if 
he  claimed  as  lessor  of  the  defendant,  to  show  that  the  terra 
had  expired,  either  by  its  own  limitation,  or  by  operation  of 
law.  The  charge  of  the  court  on  the  subject  was  substan- 
tially correct.     There  was  no  error  in  granting  a  new  trial. 

eo  5621  Judgment  affirmed. 

85    sd 


Steiner,  Smtih  Bros.  &  Knecht -y^.  The  Central  Railroad. 

1.  On  exceptions  taken  and  entered  pendente  lite,  there  can  be  no  adjudi- 
cation in  the  supreme  court  while  the  case  is  pending  below. 

2.  Service  of  garnishment  on  a  domestic  corporation  whose  president 
resides  in  this  state,  must  be  upon  the  president,  and  cannot  be 
effected  upon  a  subordinate  officer  or  agent  though  the  president  be 
temporarily  absent. 

8.  Where  the  return  of  service  shows  upon  its  face  that  the  president 
was  not  served,  and  does  not  show  that  he  was  a  non-resident,  the 
plaintiff  is  not  entitled  to  judgment  against  the  corporation  for  fail- 
ing to  answer  the  garnishment. 

4  Writ  of  error  to  this  court  at  the  instance  of  plaintiff  in  garnish- 
ment, is  premature  while  the  case  is  pending  below  on  a  traverse  of 
the  garnishee's  answer. 

5.  Were  the  writ  of  error  retained,  the  judgment  which  the  plaintiff 
complains  of  would  be  affirmed;  but  the  writ  being  premature,  it  is 
dismissed  as  the  more  correct  practice  in  such  cases. 

Practice  in  the  Supreme  Court.  Garnishments.  Corpo- 
rations. Service.  Before  Judge  Chisholm.  City  Court 
of  Savannah.     November  Term,  1877. 

Plaintiffs  in  judgment  against  Barbee  had  garnishment 
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served  on  the  Central  railroad.  The  deputy  sheriff  made  the 
following  return:  ** Sheriffs  Office,  Savannah,  May  16th, 
1877.  By  virtue  of  within,  I  have  this  day,  at  half-past 
12  o'clock  p.  M.,  served  a  summons  of  garnishment,  directed 
to  the  Central  Railroad  and  Banking  Company  of  Georgia, 
by  serving  the  same  upon  T.  M.  Cunningham,  cashier  of 
the  said  corporation,  and  at  twenty  minutes  past  one  o'clock 
p.  M.,  another  one  upon  E.  Mclntire,  bookkeeper  of  said 
corporation,  the  said  officers  being  the  highest  officers  of 
said  corporation,  the  president  and  superintendent  not 
being  present,  and  said  officers  acting  as  president,  and  ful- 
filling the  duties  of  president." 

The  garnishee  was  in  default  at  the  July  term,  at  which 
it  was  required  to  answer,  and  so  continued  until  the  day 
before  the  adjournment  of  the  succeeding  November  term. 
Three  days  before  such  adjournment,  the  garnishee  traversed 
the  return  of  service.  The  court  held  the  return  sufficient 
for  certain  purposes,  immaterial  here.  To  this  ruling,  the 
garnishee  filed  exception  pendente  lite. 

Prior  to  the  traverse,  and  subsequent  thereto,  plaintiffs 
moved  for  judgmeirt  as  against  a  garnishee  in  default.  In 
response  to  the  last  njotion,  the  garnishee  proposed  then 
to  file  an  answer  denying  indebtedness,  without  showing 
any  cause  for  his  previous  default.  This  the  court  permit- 
ted, and  overruled  the  motion  for  judgment.  To  all  of 
which  plaintiffs  excepted. 

Error  was  assigned  by  both  the  plaintiffs  and  the  garni- 


R.  R.  Richards,  for  plaintiffs  in  error,  cited  Code,  §§3356, 
3304;  45th  G^(Z.,  489. 

Jackson,  Lawton  &  Basingeb,  by  J.  R.  Saussy,  for  de- 
fendant, cited  45th  Ga,,  486  ;  32d  /}.,  115  ;  50th  lb.,  575  ; 
48th  lb.,  439 ;  58th  lb,,  175 ;  Code,  §§3310, 4933. 

Bleckley,  Judge. 

1.  The  cause  is  still  pending  in  the  superior  court,  and 


Digitized  by 


Google 


554  SUPREME  COURT  OF  GEORGIA. 

Sanders  v$.  Miller. 

therefore,  the  exceptions  entered  pendente  lite  are  not  now 
in  order  for  consideration.     Code,  §4250. 

2.  Garnishment  upon  a  domestic  corporation  is  to  be 
served  upon  the  president.  45  Oa.^  486.  The  temporary 
absence  of  the  president  will  not  warrant  service  on  a  sub- 
ordinate officer  or  agent.  Wait  till  he  returns,  just  as  you 
would  if  a  private  individual  were  absent. 

3.  Failure  of  the  corporation  to  answer  will  not  entitle 
the  plaintiff  to  take  judgment,  where  the  return  of  service 
shows  the  presidedt  was  not  served,  and  does  not  show  that 
he  was  a  non-resident  of  the  county. 

4.  But  this  writ  of  error  is  premature.  The  case  is  still 
pending  below  on  a  traverse  by  the  plaintiff  to  the  answer 
of  the  garnishee.     Code,  §4250 ;  35  Ga.,  104. 

5.  Were  the  writ  of  error  retained,  the  judgment  com- 
plained of  would  be  aflSrmed  ;  but  for  the  sake  of  correct 
practice,  the  writ  of  error  ought  to  be  dismissed,  and  so  it 
is  ordered. 

Writ  of  error  dismissed. 


,  97  7471  Sanders  vs.  Milleb. 

60    554 
105    141 1 

■55~5^.  1.  Answer  to  garnishment  (not  in  attachment  only,  but  in  all  cases,)  is 

*22     19|  in  time  if  made  on  the  first  day  of  the  second  term  of  the  superior 

court  after  service  of  the  summons. 

2.  Argumentative,  vague  and  desultory  averments,  presenting  no  di- 
rect issue  on  the  truth  of  the  answer,  are  insufficient  as  a  traverse. 
They  should  be  stricken  on  motion. 

8.  Excluding  evidence  which  could  not  possibly  change  the  result  if 
admitted,  is  not  cause  for  reversing  the  judgment. 

4.  If  the  plaintiff  fails  to  support  his  traverse  by  enough  evidence  to 
make  a  prima  facie  case,  the  court  may  withdraw  the  issue  from  the 
jury,  and  pass  an  order  sustaining  the  answer  and  discharging  the 
garnishee.    It  is  in  the  nature  of  a  non-suit. 

Garnishment.  Evidence.  New  trial.  Practice  in  the 
Superior  Court.  Before  Judge  Babtlett.  Greene  Supe- 
rior Court.     September  Adjourned  Term,  1877. 

Garnishment  issued  on  a  judgment  in  favor  of  Sanders 
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VS.  Sanders,  and  was  served  on  Miller  on  August  26,  1876. 
The  next  term  of  Greene  superior  court  was  held  on  Sep- 
tefnber  11th,  following,  and  was  adjourned  to  November 
20th.  On  March  12,  1877,  at  the  succeeding  term,  the  gar- 
nishee answered,  denying  indebtedness.  This  answer  plain- 
tiff traversed,  setting  forth  that  an  indebtedness  must 
have  existed  on  account  of  the  defendant's  having  been  in 
the  constant  employment  of  the  garnishee  for  a  long  time, 
both  before  and  after  the  garnishment,  that  he  was  an  able- 
bodied  man,  and  that  therefore  it  "  was  almost  impossible  to 
conclude  or  come  to  the  belief"  that  such  indebtedness  did 
not  exist. 

This  portion  of  the  traverse  was,  on  demurrer,  ordered 
stricken. 

The  plaintiff  further  alleged  that  there  was  an  indebted- 
ness, and  claimed  a  judgment  against  the  garnishee  because 
his  answer  was  too  late.  Judgment  was  refused,  and  the 
remaining  issue  was  submitted  to  a  jury. 

Miller,  the  garnishee,  was  the  only  witness  sworn.  He 
testified,  in  brief,  as  follows :  Sanders,  the  defendant,  has 
been  living  with  him,  upon  his  plantation  or  farm,  for  the 
last  five  or  six  years.  Plaintiff's  counsel  then  asked  the  age 
of  Sandera,  and  whether  he  was  not  a  strong,  able-bodie4 
man  ?    On  objection  made,  these  questions  were  excluded. 

The  witness  denied  all  indebtedness,  etc. 

The  court,  on  motion,  awarded  a  non-suit,  and  discharged 
the  garnishee. 

The  plaintiff  moved  to  set  aside  this  order  because  the 
court  refused  to  allow  judgment  notwithstanding  the  an- 
swer of  the  garnishee  and  the  time  when  made ;  because 
the  court  sustained  the  demurrer  to  a  portion  of  the  traverse, 
as  above  indicated ;  because  of  the  exclusion  of  the  testi- 
mony of  the  garnishee  as  to  age  and  ability  to  work  of  de- 
fendant ;  and  because  of  error  in  the  non-suit. 

The  motion  was  overruled,  and  the  plaintiff  excepted. 

Andbew  J.  Shannon,  by  brief,  for  plaintiff  in  error. 
35 
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Wood  V*.  The  CuiiiiatiiiiBWiof  Chvene  County. 


H.  T.  &  H.  G.  Lxwis,  for  defendant, 

ff 
Bleoklet,  Judge. 

1.  The  answer  of  the  garnishee  was  made  on  the  first  day  of 
the  second  term  after  service  of  the  summons.  Taking  the 
provisions  of  the  Code  altogether,  we  think  the  answer  was 
in  time.  It  was  clearly  so,  if  the  garnishment  had  issued  on 
attachment.  Code,  §3304.  There  is  no  express  require- 
ment that  the  answer  shall  be  earlier  in  other  cases,  at  the 
hazard  of  immediate  judgment.     See  §3536. 

2.  The  traverse  of  the  answer  which  the  court  ordered 
stricken  on  motion,  was  argumentative,  vague,  and  desul- 
tory. It  presented  no  direct  issue  on  the  truth  of  the  an- 
swer. It  rambled  about,  and  was  almost  as  vagrant  as  the 
wind.     We  cannot  doubt  but  that  it  was  properly  stricken. 

3.  Let  it  be  admitted  that  the  evidence  rejected  was  ad- 
missible, still,  with  it  in,  the  result  must  have  been  the 
same  as  it  was.  A  new  trial  to  bring  it  before  another  jury 
would  be  idle. 

4.  The  court  did  not  err  in  withdrawing  the  issue  from 
the  jury,  and  in  passing  an  order  sustaining  the  answer  and 
discharging  the  garnishee,  the  evidence  being  insufScient  to 
make  2i  prima  facie  case  in  opposition  to  the  answer.  Code, 
§3759.  The  action  of  the  court  was  in  the  nature  of  a  non 
«uit. 

Judgment  affirmed. 


Wood  vs.  The  Commissioneks  or  Gbeene  County. 

On  money  borrowed  without  anthority  of  law,  whether  by  the  ordinary, 
the  county  commissioners*  or  the  county  treasurer,  no  commissions 
can  be  retained  by  the  county  treasurer  out  of  the  county  funds; 
but  retaining  commissions  out  of  such  borrowed  money  affects  the 
lenders,  and  not  the  county,  as  the  count> ,  in  the  absence  of  a  stat- 
ute to  authorize  borrowing,  is  not  bound  for  any  borrowed  money 
which  is  not  applied  to  its  use.    If  the  treasurer  has  used  county 
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funds  proper,  either  to  compensate  himself  for  handling  money  ille- 
gally borrowed,  or  to  repay  the  lenders  beyond  the  sums  actually 
expended  for  the  benefit  of  the  county,  he  is  liable  for  any  deficit 
thus  occasioned. 

County  matters.  Contracts.  Before  Judge  Babtlett. 
Greene  Superior  Court.     September  Adjourned  Term,  1877. 

The  county  commissioners  issued  execution  against  Wood 
as  county  treasurer,  for  |l,066.24,  besides  interest,  alleged  to 
have  been  illegally  retained  by  him  out  of  the  county  funds 
as  commissions,  during  the  years  1873-1876.  He  denied 
the  indebtedness  by  illegality. 

The  evidence  showed  that  from  February,  1873,  to  July, 
1876,  the  county,  a  part  of  the  time  through  the  ordinary, 
and  a  part  through  the  commissioners,  borrowed  money 
on  notes  and  bonds,  to  the  amount  of  $21,324.83;  that, 
out  of  these  funds,  as  they  came  into  his  hands,  the  treas- 
urer retained  2^  per  cent.,  and  the  same  per-centage  for 
paying  out ;  that  the  ordinary  had  charge  of  the  county 
business  from  the  time  of  Wood^s  election,  January,  1873, 
until  the  commissioners  came  into  oflBce,  April,  1876. 

The  court  charged  that  neither  the  ordinary  nor  the  com- 
missioners had  any  authority,  either  with  or  without  the 
recommendation  of  the  grand  jury,  to  borrow  money  on 
bonds  or  notes  issued  by  them,  for  the  use  of  the  county, 
without  special  authority  conferred  by  the  legislature  of  tlie 
state  ;  and  if  money  was  thus  borrowed  to  pay  the  debts  of 
the  county,  or  for  other  county  purposes,  said  money  would 
be  illegally  raised,  and  if  it  went  into  the  hands  of  the  treas- 
urer and  was  paid  out  by  him  under  orders  of  the  ordinary 
and  of  the  commissioners,  he  was  not  entitled  to  retain  com- 
missions on  the  same. 

The  jury  sustained  the  exception  to  the  amount  of  the 
principal,  without  interest.  The  defendant  moved  for  a 
new  trial  on  account  of  error  in  the  above  charges.  The 
motion  was  overruled,  and  he  excepted. 

J.  A.  BiLLUPS,  for  plaintiff  in  error. 
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M.  W.  Lewis  &  Son  ;  P.  B.  Robinson,  for  defendants. 
Bleckley,  Judge. 

It  did  not  appear  that,  in  retaining  commissions,  the  treas- 
urer diminished  the  county  funds  proper.  He  had  no  right 
to  do  that.  If  he  paid  himself  out  of  the  borrowed  money, 
he  injured  the  lenders,  and  not  the  county.  The  lenders 
could  not  collect  out  of  the  county  more  than  went  to  its 
proper  use.  And  paying  the  treasurer  to  manipulate  the 
fund,  was  not  such  use  as  the  county  could  be  charged  with. 
The  treasurer  has  no  right  to  make  the  county  pay  him  any 
commissions  on  money  illegally  borrowed,  but,  unless  he  re- 
tained commissions  out  of  the  county  funds,  and  not  out  of 
the  borrowed  money,  the  county  has  no  cause  to  complain. 
This  is  the  point  in  the  case,  and  let  a  new  trial  be  had  to 
settle  the  fact  concerning  it — that  is,  to  ascertain  whether 
the  treasurer  encroached  upon  the  county  funds  for  his  com- 
missions, or  whether,  on  the  contrary,  the  county  is  as  well 
off  as  if  he  had  charged  nothing. 

Judgment  reversed. 


Wood  vs.  The  Commissioners  op  Greene  County. 

Since  the  act  of  1872,  (Code,  §1268)  the  county  commissioner  of  edu- 
cation, and  not  the  county  treasurer,  is  the  legal  custodian  of  the 
school  fund,  from  whatever  source  derived;  and  the  county  treas- 
urer has  no  power  to  receive  or  disburse  the  same,  and  is  entitled  to 
no  commissions  thereon. 

County  matters.  Schools.  Before  Judge  Bartlett. 
Greene  Superior  Court.     September  Adjourned  Term,  1877. 

This  case  arose  upon  an  ^execution  issued  against  Wood, 
former  county  treasurer,  by  the  county  commissioners  of 
Greene  county,  for  $132.00  principal,  with  interest  and 
costs,  alleged  to  be  due  for  funds  illegally  retained  by 
him.     He  denied  the  indebtedness  by  aiaBidavit  of  illegality. 
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The  issue  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts.  The  illegality  was  ovjerroled  and  the  execu- 
tion ordered  to  proceed.     To  this  Wood  excepted. 

The  question  of  law  made  and  decided  sufficiently  ap- 
pears from  the  head  note  and  opinion. 

J.  A.  BiLLUPS,  for  plaintiff  in  error. 

M.  W.  Lewis  &  Son  ;  P.  B.  Eobinson,  for  defendants. 

Bleoklet,  Judge. 

The  true  construction  of  the  act  of  1872  (Code,  §1263), 
separates  the  county  treasurer  entirely  from  the  school  fund. 
He  has  nothing  to  do  with  it,  no  matter  from  what  source 
it  is  derived.  He  is  without  power  to  receive  or  disburse 
it,  and,  of  course,  is  entitled  to  no  commissions  upon  it. 

Judgment  affirmed. 


Lewis  vs.  Loflet  et  cU.j  administrators. 

If  a  planter,  whether  before  or  after  his  crop  is  planted,  obtain  from 
a  banker  advances  of  money  with  which  to  make  it,  contracting  by 
parol  to  deliver  at  a  certain  warehouse  a  part  of  his  cotton  crop 
equal  in  value  to  the  amount  of  the  advances,  but  no  price  or  defi- 
nite quantity  is  specified,  and  if  the  planter  die  before  any  cotton  is 
delivered,  the  sale  is  incomplete,  and  the  planter's  title  to  his  whole 
crop  remains  undi vested. 

Injunction.  Sales.  Before  Judge  Crisp.  Macon  county. 
At  Chambers.     January  30,  1878. 

John  F.  &  E.  B.  Lewis  filed  their  bill  against  S.  T.  & 
W.  J.  Lofley  as  administrators  of  James  R.  Bumam,  de- 
ceased, making,  in  brief,  this  case : 

In  the  year  1877,  complainants  advanced  to  James  R. 
Bumam  who,  while  in  life,  was  a  farmer,  $1,446.90.  Burnam 
died  on  the  20th  August,  1877.  At  the  time  of  his  death  his 
crop  of  that  year  had  matured  and  was  ready  for  harvest  and 


Digitized  by 


Google 


560  SUPREME  COURT  OF  GEORGIA. 

Lewis  «f .  Lofley  tt  al.,  admlnistniton. 

market.  Shortly  after  his  death  defendants  administered 
on  his  estate,  and  took  possession  of  all  of  his  property,  ex- 
cept the  year's  support  for  his  widow.  They  have  sold  all 
the  personalty  except  forty-seven  bales  of  cotton  of  the  crop 
of  that  year.  This  cotton  is  now  stored  in  the  warehouse  of 
Lewis  &  Minor,  in  the  town  of  Montezuma,  Lewis,  of  the 
firm  of  Lewis  &  Minor,  is  John  F.  Lewis,  one  of  the  com- 
plainants, and  chief  member  of  both  firms.  The  advances 
aforesaid  were  not  made  to  the  intestate  of  defendants  upon 
his  personal  credit,  but  was  a  contract  i/n  rem  for  a  quantity 
of  his  crop  of  the  year  1877,  equal  in  value  to  the  amount 
of  said  advances,  which  entered  directly  into  the  crop.  T^e 
intestate  used  said  advances,  with  the  full  knowledge  of 
complainants,  in  the  purchase  of  bacon  and  corn,  paying  of 
laborers,  and  purchasing  plow  animals,  etc.,  all  of  which 
were  necessary  to  the  making  of  said  crop.  The  intestate, 
at  the  time  of  receiving  said  advances,  made  an  executory 
agreement  with  complainants,  to  deliver  at  the  warehouse 
of  Lewis  &  Minor  aforesaid,  a  quantity  of  cotton  of  the 
crop  of  1877,  of  equal  value  to  said  advances.  Intestate 
died  at  a  time  when  said  crop  was  fully  cultivated  and  ma- 
tured. Defendants  are  preparing  to  sell  the  whole  of  said 
forty-seven  bales  of  cotton,  which  can  be  sold  by  them  at 
private  sale  without  the  knowledge  of  complainants.  The 
estate  of  intestate  is  insolvent.  Complainants  insist  that  they 
are  purchasers  of  a  quantity  of  said  forty-seven  bales  of 
cotton  equal  in  value  to  said  advances,  and  are  owners  in 
common  with  said  administrators  of  the  same. 

Prayer  that  defendants  be  enjoined  from  selling  an  amount 
of  said  cotton  equal  in  value  to  $l,'tl:6.90 ;  that  they  may 
be  restrained  from  making  any  such  sale  without  giving  to 
complainants  reasonable  notice  thereof,  in  order  that  they 
may  interpose  a  claim ;  that  complainants  may  have  dis- 
covery, etc. 

The  injunction  was  refused  and  complainants  excepted. 

Llotd  &  BiJLYQooDy  by  Z.  D.  Habbisok,  for  plaintiffs  in 
error. 
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No  appearance  for  def endauta. 
Blsoklxy,  Judge. 

The  contract  of  sale  was  executory,  (6  Oa.y  554),  and  the 
planter  did  not  live  to  complete  it.  Delivery  was  to  be 
made  at  a  certain  warehouse,  but  not  a  bale — not  even  a 
pound,  was  delivered.  No  specific  quantity  or  price  was 
agreed  upon.  The  only  stipulation  as  to  these  was,  that  the 
value  of  the  cotton  delivered  was  to  be  equal  to  the  amount 
of  advances  which  the  banker  might  furnish  with  which  to 
make  the  crop.  Doubtless,  the  parties  contemplated  what- 
ever market  price  similar  cotton  might  bear  at  the  place  of 
delivery,  at  the  time  when  delivery  was  to  take  place.  But 
even  the  amount  of  the  advances  was  not  absolutely  fixed 
by  the  contract.  The  amount  seems  to  have  been  left  open, 
and  made  subject  to  the  mutual  will  of  the  parties — such 
will  as  they  might  happen  to  entertain,  from  time  to  time,  in 
the  course  of  their  dealings.  The  contract  did  not  extend 
necessarily  to  the  planter^s  whole  crop  of  cotton,  nor  was  it 
restricted  necessarily  to  less  than  the  whole.  It  might  be 
all,  or  only  a  small  part ;  but  which  it  was  to  be,  the  parties 
did  not  know,  and  never  determined.  If  a  part  would  suf- 
fice to  execute  the  terms  of  the  contract,  who  could  say 
which  particular  part  was  purchased  by  the  complainant, 
and  which  was  not  ?  How  could  the  property  of  the  com- 
plainant be  distinguished  from  that  which  remained  the 
goods  of  the  intestate,  and  passed  to  his  administrator?  No 
separation  ever  took  place,  and  thus  the  precise  subject  mat- 
ter of  the  sale  cannot  be  identified.  See  49  Ga.^  143 ;  51 
75.,  553. 

Cited  for  plaintiff  in  error:  54  Ga.y  306 ;  Broom's  Com. 
on  Com.  Law,  (top  of  page)  216  ;  Adams'  Equity,  109,  et 
seq.y  and  authorities  there  cited ;  64  Ga.j  308,  309 ;  Code, 
|§2547,  2555;  6   Ga.,  302;  Code,  §§3081,  4178;  36  Ga,, 


Judgment  affirmed. 
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109    665 

I-  — ' 

119  2^  ^*  Bankruptcy  of  defendant  in  ejectment,  pending  the  action,  is  no 
cause  for  suspending  proceedings 

2.  A  deed  absolute  upon  its  face,  and  assented  to  by  the  wife  in  writ- 
ing, passes  the  legal  title,  though  in  fact  made  as  a  security  for  a 
debt,  and  though  containing  a  covenant  by  the  grantor  for  the  sur- 
render and  release  of  homestead,  and  of  all  claim  to  twelve  months' 
support  out  of  the  premises  or  the  proceeds  of  their  sale,  and  though 
containing  an  agreement  that  the  grantor  may  re-purchase  by  pay- 
ing to  the  grantees,  on  or  before  a  specified  day,  the  same  amount 
of  money  as  that  set  forth  as  the  consideration  of  the  deed;  and 
though  declaring  that,  in  the  event  of  failure  so  to  pay  and  take  a 
re-conveyance,  the  grantor  "  hereby  empowers,  ratifies  and  confirms 
any  sale  the  said  (grantees)  may  make  of  said  premises,  he  first  hav- 
ing thirty  days'  notice  of  their  intention  to  sell;  they  (the  grantees) 
having  the  privilege  of  selling  either  publicly  or  privately;"  and 
though  declaring,  moreover,  that  ''during  the  time  of  such  thirty 
days'  notice,  and  up  to  the  time  of  such  sale,  he  (the  grantor)  agrees 
to  pay  said  (grantees),  on  the  amount  of  the  consideration  of  this 
deed,  interest  at  the  rate  of  twelve  per  cent,  per  annum;  and  after 
the  time  allowed  him  for  the  re-purchase  of  the  premises  shall  have 
expired,  he,  the  said  (grantor)  agrees  to  hold  the  premises  as  tenant 
of  the  said  (grantees),  subject  to  be  ejected  as  tenant  holding  over; 
and  should  any  litigation  occur  in  consequence  of  the  (grantor's)  re- 
fusing to  surrender  the  premises  when  so  demanded  as  above,  then 
he  binds  himself  to  pay  all  costs  and  attorneys'  fees  that  the  said 
(grantees)  may  incur  in  bringing  and  prosecuting  such  suit."  These 
special  matters  do  not  tend  to  show  that  the  legal  title  was  not  in- 
tended to  pass,  but  rather  that  it  was  intended  to  pass,  and  that  the 
grantees  were  to  have  the  right  of  entry  after  the  time  limited  for 
re-purchase  had  expired,  in  the  event  they  did  not  elect  to  sell  with- 
out entering. 

8.  If  the  grantor  has  an  equitable  right  to  compel  the  exercise  of  the 
power  of  sale  in  order  to  realize  the  surplus,  he  may  still  maintain 
a  bill  in  equity,  or  an  equitable  action  at  law  for  that  purpose.  By 
an  equitable  plea  to  the  action  of  ejectment,  he  might  have  accom- 
plished the  same  result,  by  alleging  that  the  market  value  of  the  land 
was  in  excess  of  the  debt,  and  that,  owing  to  his  poverty,  he  was  un- 
able to  redeem. 

Ejectment.  Bankrupt.  Deeds.  Mortgage.  Practice  in 
the  Superior  Court.  Equity.  Before  Judge  Hillyee.  De- 
B^lb  Superior  Court.     September  Term,  1877. 
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Veal  and  Minor  brought  ejectment  against  Woodson  for 
certain  land.  The  defendant  pleaded  that  he  had  become  a 
bankrupt.  When  the  case  was  called  for  trial,  the  defend- 
ant moved  that  the  proceedings  be  suspended  because  he 
had  been  adjudicated  a  bankrupt,  presenting  his  plea  and 
proper  evidence  of  the  bankruptcy.  The  court  ordered  the 
plea  stricken  and  directed  the  case  to  proceed. 

The  defense  set  up  is  suflSciently  indicated  by  the  second 
head-note.  The  jury  found  for  the  plaintiffs.  The  defend- 
ant moved  for  a  new  trial  upon  the  following  grounds : 

1.  Because  the  court  erred  in  striking  the  plea  of  bank- 
ruptcy, and  in  overruling  the  motion  to  suspend  the  case. 

2.  Because  the  court  erred  in  the  following  charge :  **  Un- 
der the  laws  of  this  state,  a  person  may  hold  a  debt  against 
another,  and  at  the  same  time  hold  the  legal  title  to  real 
estate,  although  the  only  consideration  for  the  conveyance 
to  him  of  such  real  estate  be  to  secure  that  debt.  By  a 
proper  legal  consideration  of  the  deed  or  writing  in  ques- 
tion, one  of  its  effects  is  to  vest,  on  the  happening  of  its 
conditions,  the  legal  title  in  the  plaintiffs,  especially  if  the 
facts  show  that  the  defendant  had  attorned  to  plaintiffs  as 
landlords  and  paid  them  rent.  If  the  relation  of  landlord 
and  tenant  once  bona  fide  existed,  the  tenant  could  not  dis- 
pute the  landlord's  title  without  first  yielding  up  possession." 

3.  Because  the  verdict  was  contrary  to  law  and  evidence. 
As  to  the  second  ground,  the  judge  stated  that  he  read 

from  the  opinion,  so  far  as  pertinent  and  applicable,  in  55 
Oa.,  650. 
The  motion  was  overruled,  and  the  defendant  excepted. 

Gartrell  &  Wbight,  for  plaintiff  in  error. 

L.  J.  Winn,  for  defendant. 

Bleckley,  Judge. 

1.  Bankruptcy  adds  no  strength  to  the  bankrupt's  title  to 
realty  or  personalty.    A  pending  action  of  ejectment  against 
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him  is  not  to  be  arrested  or  delayed  by  the  adjudication. 
Such  an  action  treats  him  as  a  wrong-<loer,  a  trespasser — as 
having  the  possession  of  property  which  does  not  belong  to 
him,  and  as  refusing  to  yield  it  to  the  true  owner.  Why 
should  he  be  allowed  to  withhold  it  because  he  is  a  bank- 
rupt i  If  any  difference,  the  bankruptcy  is  a  reason  why 
the  action  should  progress  the  more  expeditiously,  as  he  is 
the  less  able  to  pay  rent  while  his  occupation  continues.  If 
he  is  a  bankrupt,  let  hin)  get  out,  and  make  room  for  a  more 
solvent  tenant,  or  else  come  to  trial  and  have  the  plaintiflTs 
right  to  enter  determined.     57  Ga,y  281,  601. 

2.  The  deed  on  which  the  plaintLSs  in  ejectment  rested 
their  recovery,  was  intended  to  pass  the  legal  title ;  and  the 
intention  ou^t  to  prevail.  Such  is  the  general  rule  in  the 
construction  of  all  contracts.  Code,  §2755.  There  can  bo 
no  good  reason  why  the  rule  should  not  apply  to  a  convey- 
ance of  land.  Where  the  parties  do  not  intend  a  title,  but 
only  a  legal  mortgage,  why  should  they  adopt  an  absolute 
deed  instead  of  a  mortgage  ?  It  is  precisely  that  they  do 
intend,  and  deliberately  intend,  title  to  pass,  that  they  es- 
chew the  mortgage,  and  make  use  of  a  deed  absolute.  Let 
them  have  their  way.  It  is  legal  for  them  to  have  it ;  and 
when  they  have  followed  their  own  free  election,  they 
should  meet  with  no  disappointment.  To  constrain  parties 
to  abide  by  their  own  stipulations  is  a  part  of  that  same 
justice  which  protects  them  against  being  bound  by  stipu- 
lations into  which  they  have  not  entered.  The  couiia  will 
not,  and  cannot,  absolve  men  from  their  engagements,  any 
more  than  impose  upon  them  engagements  to  which  they 
have  not  assented.  Contract,  with  few  exceptions,  is  free. 
Each  man  may  make  his  own  terms.  One  of  the  legal 
methods  of  securing  a  debt,  is  by  passing  title  to  the  cred- 
itor. If  that  is  the  method  chosen,  there  is  no  legal  reason 
why  both  parties  should  not  abide  by  the  choice.  While 
the  debt  remains  unpaid,  it  is  the  right,  both  legal  and 
naoral,  of  the  creditor  to  have  the  security  to  which  his  con- 
tract entitles  him — not  some  other  secarity,  but  tliat  identi- 
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cal  secarity.  It  ought  to  be  the  debtor^s  pleasure  not  to 
withdraw  or  impair  it.  Why  should  not  both  debtor  and 
creditor  comply  with  the  contract  into  which  they  have  vol- 
untarily entered  ?  There  is  no  sounder  law  than  that  which 
recognizes  the  inviolability  of  contracts.  The  path  of  a 
legal  tribunal  is  never  more  clear  than  when  the  question 
presented  is^  whether  the  intention  of  parties  as  embodied 
in  their  lawful  agreements  shall  prevail  or  not  prevail.  In 
the  deed  before  us,  the  special  matters  of  detail  as  to  the 
rights  of  the  parties,  and  the  mode  of  realizing  them,  tend  to 
show,  even  more  completely  than  the  general  form  of  the 
instrument,  that  the  real  intention  was  to  pass  title.  It  is 
expressly  stipulated  that  there  may  be  an  entry  by  the  gran- 
tees (the  plaintiffs),  and  the  grantor  (the  defendant)  is  made 
chargeable  with  the  expense  of  any  suit  necessary  for  that 
purpose. 

3.  It  is  true  there  is  a  power  of  sale,  and  it  may  be  that 
the  exercise  of  that  power  would  be  beneficial  to  the  grantor. 
But  if  so,  and  if  he  has  an  equitable  right  to  compel  its  ex- 
ercise, he  may  yet  have  that  relief.  Indeed,  by  making  the 
requisite  proof  as  to  the  property  having  a  present  marke^ 
able  value  in  excess  of  the  debt,  he  might  have  obtained  a  de- 
cree of  sale  on  an  equitable  plea  to  the  present  action  ;  espe- 
cially, if  owing  to  his  poverty,  he  is  unable  to  redeem.  The 
real  end  to  be  accomplished  is  that  which  the  parties  had  in 
contemplation — the  payment  of  the  debt,  and  the  surrender 
of  the  overplus,  if  any,  to  the  debtor.  That  is  honest ;  and 
in  that  the  transaction  should  work  out,  if  practicable. 

Cited  in  the  argument :  Code,  §§1954,  3809 ;  10  Oa.,  65  ; 
9  Ib.y  157 ;  2  Story's  Eq.,  §1016,  and  note ;  Id.,  §1008  etseq.; 
55  Oa.,  650  ;  54  /J.,  45  ;  Crabb  Real  Prop.,  §2202  ;  57  Oa., 
601 ;  43  /*.,  230 ;  Code,  §2283 ;  M,  §2698  ;  16  Ga.y  615 ; 
32  15.,  589 ;  38  lb.,  263  ;  Code,  §2757. 
Judgment  affirmed. 
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119  794  Robert,  trustee,  et  al.^  vs.lS.  &  A.  F.  Tift. 

A  married  woman  entitled  to  receive  annually,  for  her  sole  and  sepa- 
rate use,  the  interest  of  a  trust  fund,  the  corpus  of  which  is  secured 
to  her  children,  may  look  to  the  actual  produce  of  the  fund  for  her 
annuity;  and  if  the  trustee,  with  her  approbation,  carry  on  a  trust 
farm,  and  procure  supplies  for  her  support  and  for  carrying  on  the 
farming  operations,  a  court  of  equity  may  give  sanction  to  what  has 
been  done,  put  the  farm  into  the  hands  of  a  receiver,  and  decree  that 
a  part  of  the  future  net  income,  year  after  year,  be  applied  towards 
the  payment  of  past  accumulated  balances  due  to  creditors  for  such 
supplies.    The  true  law  delighteth  in  the  payment  of  just  debts. 

Equity.  Trusts.  Debtor  and  creditor.  Before  Judge 
Wright.    Dougherty  Superior  Court.    October  Term,  1877. 

This  case  arose  upon  a  bill  in  equity  filed  by  Robert  as 
trustee  for  his  wife  and  children,  to  protect  a  plantation, 
stock,  etc.,  owned  by  him  from  being  made  subject  to  an 
indebtedness  to  N.  &  A.  F.  Tift,  for  supplies  furnished  in 
conducting  the  farming  interests  on  the  same.  The  trust 
arose  under  the  will  of  Jacob  Wood,  which  will  be  found 
reported  in  15  Oa.j  commencing  at  page  125.  Mrs.  Robert 
is  the  Sarah  Frances  T.  Pierce  therein  referred  to,  and  the 
property  in  controversy  was  purchased  with  the  funds  aris- 
ing from  the  estate  of  Mr.  Wood.  A  cross-bill  was  filed  by 
defendants,  in  addition  to  their  answer,  praying  that  the 
property  be  made  liable  upon  general  principles  of  equity. 

Under  the  pleadings  and  evidence  the  following  issues  of 
fact  were  submitted  to  the  jury : 

1st.  Ascertain  what  rate  of  interest  was  charged  each 
year  in  the  accounts  of  N.  &  A.  F.  Tift,  against  Robert, 
tiTistee  ? 

2d.  What  combination,  if  any,  was  entered  into  or  parti- 
cipated in  by  defendants,  Tifts,  with  Robert,  trustee,  for 
speculation,  by  which  the  property  was  used  by  them,  against 
the  interest  or  consent  of  Mrs.  Robert,  whereby  they  de- 
rived anything  from  it,  and  to  what  extent  Mrs.  Robert 
had  been  damaged,  if  any  ? 
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3d.  Were  these  debts  contracted  for  the  benefit  of  Mrs. 
Robert's  separate  estate  ?  if  so,  how  much  ?  and  if  any  of 
it  was  not  so  contracted,  did  she  consent  to  the  same  ? 

4th.  What  amount  of  defendants'  account,  if  any,  was 
obtained  and  used  with  defendants'  knowledge,  for  any  other 
purpose  than  that  of  furnishing  Mrs.  Robert  her  necessary 
expenses  in  the  use  and  cultivation  of  the  plantation  of  said 
trust  estate  1 

5th.  Was  the  account  between  complainants  and  defend- 
ants fully  settled  between  the  parties  ? 

Upon  these  issues  the  jury  found  as  follows : 

1st.  We,  the  jury,  find  that  in  the  years  of  1870,  1871, 
1872,  and  1873,  2  per  cent,  interest  was  charged  by  defend- 
ants against  T.  W.  Robert,  trustee. 

2d.  That  no  combination  or  scheme  was  entered  into,  or 
participated  in,  by  defendants,  with  the  trustee,  Robert,  for 
speculation,  by  which  the  property  was  used  by  them  against 
the  interest  or  consent  of  Mrs.  Robert. 

3d.  The  debts  were  contracted  for  the  benefit  of  Mrs. 
Robert,  for  her  seperate  estate,  all  of  them. 

4th.  None  of  defendants'  accounts  were  contracted,  with 
defendants'  knowledge,  for  any  other  purpose  than  that  of 
furnishing  Mrs.  Robert  for  necessary  expenses  in  the  use 
and  cultivation  of  the  estate. 

5th.  Complaiant's  accounts  against  defendants  for  1869, 
were  fully  settled. 

Under  this  verdict,  complainants  insisted  that  the  follow- 
ing legal  results  obtained : 

1st.  That  under  the  will  of  Jacob  Wood,  creating  this 
trust  estate,  there  was  no  power  or  authority  in  the  said 
Robert,  as  trustee,  or  his  wife,  to  make  the  investment  of 
said  trust  fund  in  the  purchase  of  plantation  stock. 

2d.  There  is  no  authority  either  in  the  trustee,  or  cestui 
que  trust  to  make  any  contract  that  would  bind  either  the 
corpus  or  annual  income  of  said  property. 

3d.  That  the  will  giving  specific  directions  for  the  pay- 
ment to  her  of  the  income  annually,  by  the  trustee,  was 


Digitized  by 


Google 


668  SUPREME  COURT  OF  GEORGIA. 

Bobert,  tmstae,  e^  <tf.  m.  N.  A  A.  F.  Tlfl» 

a  restriction  both  upon  the  trustee  and  her  of  the  power 
of  alienating  or  incumbering  bj  anticipation  the  annual 
income. 

4th.  That  the  defendants  could  not  eet  up  any  claim 
againts  the  future  annual  income  for  any  balance  claimed 
to  be  due  to  them  for  any  proceeding  year. 

That  if  the  power  to  use  the  annual  income  as  a  basis  of 
credit  existed  at  all,  it  was  limited  to  the  year,  and  could 
not,  by  anticipation,  incumber  the  income  of  succeeding 
years. 

5th.  That  the  defendants  having  contracted  with  full  no- 
tice of  the  provisions  of  the  will,  were  bound  by  all  its  limi- 
tation and  to  the  extent  that  they  had  been  benefited  by 
the  diversion  of  the  trust  property,  they  were  liable  in 
equity;  that  the  complainants  were  entitled  to  a  decree 
against  them  for  such  sums^  or  for  fair  rents,  for  the  plan- 
tation and  stock,  as  proven,  and  also  for  the  funds  in  the 

hands  of  the  receiver,  amounting  to dollars ;  to  have 

said  property  restored  to  the  hands  of  the  trustee,  and  to 
have  canceled  and  delivered  up  the  mortgages  and  levies 
covering  the  property. 

Thereupon  the  chancellor  decreed  as  follows : 

"  Certain  issues  of  fact  having  by  request  been  submitted 
to  the  jury  empaneled  in  this  case,  and  aU  other  issues  of 
fact  involved  in  the  pleadings,  having  been  agreed  upon 
and  consented  to  by  the  parties  and  their  solicitors,  it  if 
thereupon  ordered,  considered  and  decreed  by  the  court 
here,  that  N.  &  A.  F.  Tift,  the  defendants  in  the  original 
bill,  and  complainants  in  the  cross  bill,  do  recover  of  the 
said  Sarah  Frances  T.  Robert,  and  her  trustee,  F,  W.  Rob- 
ert, to  be  paid  out  of  two-thirds  of  the  net  annual  income 
of  the  trust  estate  of  said  Sarah  Frances  T.  Robert,  the 
sum  of  four  thousand  eight  hundred  and  thirty  dollars 
and  eight  cents  ($4,830.08)  for  their  principal  debt,  due  on 
their  mercantile  account  for  the  years  1870, 1871, 1872  and 
1873,  together  with,  and  all  further  interest  that  may  accrue 
hereafter  upon  said  principal,  at  the  rate  of  seven  per  cent 


Digitized  by 


Google 


JANUARY  TERM,  1878.  669 

Biotert»tnntefi.««i^M.N.A^A.F.  Tift 

per  annum  ;  that  the  said  N.  &  A.  F.  Tift  Ukewise  recover 
from  the  said  Sarah  Frances  T.  Robert  and  her  said  trustee, 
to  be  paid  out  of  the  annual  income  of  said  trust  estate^ 
two  certain  tax  fi.  fas.j  one  for  the  principal  sam  of  one 
hundred  and  eighty-nine  dollars  and  forty-three  cents,  ia- 
•ued  by  R.  F.  Gilbert,  tax  collector,  Dougherty  county,  on 
the  14th  day  of  December  1871,  the  other  for  the  sum  of 
two  hundred  and  forty-four  dollars  and  sixty-three  cents,  is- 
sued on  the  twenty-seventh  day  of  Nov.  1872,  and  both 
against  said  trust  estate,  and  transferred  to  N.  &  A.  F.  Tift, 
t(^ether  with  all  legal  interest  and  cost  due  thereon.  It  is 
further  decreed,  that  the  note,  mortgage,  liens  and  drafts 
taken  from  the  said  Sarah  Frances  T.  Robert,  and  her  said 
trustee,  by  the  said  N.  &  A.  F.  Tift,  to  secure  any  of  the  items 
embraced  in  their  said  account  are  invalid,  and  the  same,  to- 
gether with  any  legal  proceeding  based  on  them,  or  any  of 
them,  are  hereby  perpetually  enjoined. 

"  In  order  to  carry  into  effect  this  decree,  it  is  further  or- 
dered, considered,  and  decreed,  that  so  much  of  the  trust 
estate  of  the  said  Sarah  Frances  T.  Robert,  as  is  now  in  the 
hands  of  J.  L.  Boyt,  the  receiver  of  this  court  appointed  in 
this  case,  remain  in  the  hands  of  said  Boyt  as  receiver,  that 
is  to  say,  the  Colawahee  or  Swamp  plantation,  and  the  per- 
sonal property  thereon,  and  that  the  remainder  of  said  trust 
OTtate  remain  in  the  hands  of  the  said  Sarah  Frances  T. 
Robert  for  the  maintainance  and  support  of  the  said  Sarah 
Frances  T.  Robert  and  her  family. 

"That  the  said  Boyt,  as  such  receiver,  account  for,  and  pay 
out  to  this  court,  two-thirds  of  the  annual  net  proceeds  of  the 
plantation  and  personal  property,  so  remaining  in  his  hands, 
until  said  receivership  shall  be  discontinued,  either  by  the 
performance  of  this  decree,  or  the  death  of  the  said  Sarah 
Frances  T.  Robert,  or  until  the  trustee  of  said  estate  shall 
give  bond  and  good  security  for  the  faithful  performance 
of  this  decree,  or  the  further  order  or  direction  of  this  court ; 
and  that  he  shall  preserve  the  said  trust  property  under  di- 
rection of  this  court  from  waste,  and  from  time  to  time. 
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shall  report  his  actings  and  doings  touching  his  management 
thereof,  to  this  court. 

"  It  is  further  ordered  and  decreed,  that  one-half  of  the 
court  costs  of  this  proceeding  be  paid  out  of  the  funds  now 
in  the  hands  of  the  said  Boyt,  receiver,  as  aforesaid,  and  the 
other  one-half  by  said  Tifts,  and  that  two-thirds  of  the  net 
balance  of  funds  now  in  the  hands  of  said  Boyt  be  paid  on 
this  decree,  to  said  N.  &  A.  F.  Tift,  the  other  net  one-third 
to  the  attorneys  of  the  said  cestui  que  trust;  further,  it  is 
ordered  and  decreed  that  all  the  future  two-thirds  of  the  net 
income  of  said  trust  property,  so  remaining  in  the  hands  of 
said  Boyt,  receiver,  as  aforesaid,  be  applied  to  the  payment 
of  this  decree,  in  behalf  of  the  said  N.  &  A.  F.  Tift,  under 
the  direction  of  this  court,  and  the  other  third  net  income, 
to  the  said  cesi/ui  que  trust^^ 

To  this  decree  complainants  excepted  as  follows : 

Ist.  Because  the  chancellor  overruled  each  and  every  one 
of  the  objections  made  by  complainants  thereto. 

2d.  Because  it  is  not  authorized  either  by  the  kw  or  the 
evidence. 

D.  A.  Vason;  0.  B.  Wooten;  Strozbb  &  Smith,  for 
plaintiffs  in  error. 

D.  H.  Pope  ;  S.  Hall  ;  Wabben  &  Hobbs,  for  defend- 
ants. 

Bleckley,  Judge. 

A  married  woman  entitled  to  receive  interest  annually, 
may  look  to  the  actual  produce  of  the  fund,  and  it  may  be 
to  her  advantage  to  do  so,  for  the  fund  may,  under  good  and 
fortunate  management,  produce  more  than  the  equivalent 
of  legal  interest.  Here,  it  seems,  the  trustee  carried  on  a 
trust  farm  with  the  approbation  of  Mrs.  Robert,  and  sup- 
plies were  procured  for  her  support  and  for  conducting  the 
farming  operations.  In  this  way,  a  ^nsidcrable  debt  was  /^ 
incurred.    Equity  could  give  its  sanction  to  the  arrange- 
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ment,  and  has  done  so.  Honest  creditors  ought  to  be  pro- 
tected as  far  as  possible.  The  Code  declares  that  their 
rights  should  be  favored. — Section  1945.  The  true  law, 
everywhere  and  at  all  times,  delighteth  in  the  payment  of 
just  debts.  Blessed  is  the  man  that  pays.  The  practice  of 
paying  promptly,  and  to  the  last  cent,  tends  to  the  cultiva- 
tion of  one  of  the  most  excellent  traits  of  human  charac- 
ter. If  debtors  were  guided  by  their  own  true  interest,  on 
an  enlarged  scale,  they  would  be  even  more  clamorous  to 
pay  than  creditors  are  to  receive.  Tender  would  be  more 
frequent  than  calls  for  money.  Debt  is  the  source  of  much 
unhappiness.  The  best  possible  thing  to  be  done  with  a 
debt  is  to  pay  it.  Of  course,  where  means  are  wanting, 
there  must  needs  be  postponement  until  they  can  be  had. 
Here  the  court  took  a  moderate  and  discreet  method,  and 
endeavored  to  do  something  for  the  relief  of  the  creditors, 
without  wholly  depriving  Mrs.  Robert  of  an  income.  It 
was  competent,  and,  so  far  as  we  can  see,  it  was  wise  and 
just,  to  place  the  farm  in  the  hands  of  a  receiver,  and  de- 
cree that  a  part  of  the  future  net  income,  year  after  year, 
be  applied  to  the  claims  of  creditors.  In  this  way  there  can 
be  a  gradual  working  out ;  and  the  sooner  a  complete  deliv- 
erance is  realized,  the  better  will  it  be  for  all  parties.  The 
management  of  the  trustee  has  proved  unfortunate.  Per. 
haps  that  of  the  receiver  will  turn  out  better.  At  all  events, 
it  can  be  tried  for  a  time,  and  when  shown  to  be  unprofitable 
can  be  discontinued.  56  Oa,,  183 ;  Malone  vs.  Buice,  this 
term.  In  view  of  the  broad  discretion  of  chancery  in  su- 
perintending trusts,  ratifying  contracts,  and  shaping  reme- 
dies adapted  to  the  exigencies  of  each  case,  we  are  unable 
to  pronounce  that  any  error  was  committed  on  the  trial  or 
in  rendering  the  decree. 

Cited  for  plaintiffs  in  error :  15  Oa.^  122 ;  3  Johns.  Ch. 
R.,  77  ;  9  Bush.,  421 ;  Johnson  vs.  Redd^  59  Oa.^  621. 

Cited  for  defendants:  16  Oa.,  122;  13  lb.,  122;  57 
/J.,  211;   2  Eedf.  Wills,  453,  Ch.,  xiii,  §48,  par.  19;   ^ 
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Bradf,  Sur.  R,  129;  18  Pick.,  123;  12  CusL,  511;  Code, 
§§1783,  1785,2337;  39  6^^jr.,  41;  41  /J.,  144,147;  16/*., 
103;  10  /*.,  429;  46  /*.,  133,  137;  Code,  §§3197,  3377, 
3382;  9  6a.,  223;  28  /J.,  260,  525 ;  41  /J.,  598;  44  /ft., 
468 ;  48  Jb.,  365 ;  56  /*.,  309,  640 ;  Harris'  App.,  §40 ;  57 
Oa.y  260, 459. 
Judgment  affirmed. 
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[27   IS  ^'  ^^^°  ^^  is  admitted  by  the  claimant  and  ascertained  by  the  coort, 

that  the  defendant  in  execution  was  in  possession  of  the  property  at 
the  date  of  the  levy,  the  onus  is  upon  the  claimant  to  prove  title, 
and  the  claimant  has  the  right  to  open  and  conclude  the  case. 

3.  A  debt  which  the  defendant  owed  at  the  time  he  gave  away  cer- 
tain property,  though  secured  by  a  mortgage  on  the  property 
given  away,  should  be  counted  against  him  on  the  issue  of  solvency 
or  insolvency,  though  afterwards  paid  out  of  the  proceeds  of  the 
property  so  given;  but  if  it  appear  that  counting  it  as  a  debt,  there 
is  ample  evidence  that  the  defendant  was  solvent  when  the  deed  of 
gift  was  made,  a  new  trial  will  not  be  granted  on  that  ground  alone. 

8.  Kotes  and  accounts  and  other  evidences  of  debt  are  property,  aod 
should  be  counted  as  such  in  the  issue  of  the  solvency  or  insolvency 
of  the  grantor  or  donor. 

4.  Whether  the  deed  of  gift  was  made  with  intent  to  defraud  or  delay 
creditors  is  a  question  of  fact  for  the  jury,  to  be  gathered  from  all 
the  circumstances  of  the  case  at  the  time  the  deed  was  made;  and  if 
the  jury  should  be  satisfied  that  the  donor  did  not  have  such  intent 
and  was  solvent,  it  is  not  necessary  that  he  should  have  in  his  mind's 
eye  any  particular  creditor,  and  an  intention  to  reserve  enough  to  pay 
him.  It  is  enough  if  he  then  intended  to  hinder,  delay,  or  defraud 
nobody,  which  involves  the  idea  that  he  had  good  faith  towards 
all. 

5.  Where  the  case  is  folly  and  fairJy  submitted  to  the  jury  under  the 
prior  rulings  of  this  court  in  this  case,  and  all  the  law  has  been  given 
in  charge,  including  substantially  all  the  legal  requests  of  plaintiff, 
and  there  is  evidence  enough  to  support  the  verdict,  and  the  presid- 
ing judge  is  satisfied  therewith,  this  court  will  not  control  his  dis- 
cretion in  overruling  a  motion  for  a  new  trial. 

Claim.  Practice  in  the  Superior  Court.  Fraud.  Debtor 
and  creditor.  New  trial.  Before  Judge  Hillyeb.  Fulton 
Superior  Court.     October  Term,  1877. 
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Powell  brought  case  against  W.  F.  Westmoreland  for  a 
tort,  and  recovered  a  judgment.  The  execution  was  levied 
on  certain  property  which  was  claimed  by  J.  G.  Westmore- 
land, trustee  for  the  wife  and  children  of  defendant  in  fi.fa,^ 
under  a  trust  deed  of  gift  from  the  latter.  The  jury  found 
for  the  claimant ;  plaintiff  moved  for  a  new  trial  on  the  fol- 
lowing grounds : 

1, 2,  and  3.  Because  the  verdict  is  contrary  to  law,  evidence, 
and  the  chai^  of  the  court. 

4.  Because  the  court  erred  in  permitting  claimant's  counsel 
to  obtain  the  opening  and  conclusion  of  said  cause,  by  making 
the  admission  that  defendant  in  execution  was  in  possession 
of  the  property  levied  on  at  the  time  of  the  levy,  over  the  ob- 
jection of  counsel  for  plaintiff  in  execution,  who  insisted  that 
the  real  and  legal  possession  of  said  property  at  the  time  of  said 
levy,  was  in  the  beneficiaries  under  the  trust  deed  made  by 
defendant  to  claimant ;  ajid  in  ruling,  after  the  evidence 
was  closed,  that  claimant's  counsel  were  entitled  to  the  open- 
ing and  conclusion  of  the  argument. 

On  this  ground  the  presiding  judge  made  this  statement 
in  the  order  overruling  the  motion,  and  verifying  the 
grounds  of  the  same. 

At  the  beginning  of  the  trial  claimant's  counsel  stated 
that  the  claimant  admitted  possession  of  the  property  levied 
on  to  be  in  the  defendant  mji.fa,  at  the  date  of  the  levy, 
and  assumed  the  burden  of  proof.  The  plaintiff's  counsel 
objected  to  this,  and  claimed  the  right  to  open  and  conclude. 
The  court  inquired  of  the  latter  who  he  considered  had  the 
possession.  He  replied  that  however  it  might  be  as  to  the 
actual  possession,  the  plaintiff  in^.  fa,  contended  that  the 
real  and  true  possession  was  in  the  beneficiaries  under  the 
trust  deed.  The  court  ruled  that  claimant  was  entitled  to 
open  and  conclude.  This  occurred  just  before  the  dinner 
recess.  After  dinner,  and  before  any  evidence  was  intro- 
duced, counsel  for  plaintiff  in  ^.yb.  stated  that  he  wished 
the  court  to  understand  that  he  did  not  make  any  admission 
as  to  the  possession,  or  where  the  burden  of  proof  was.    On 
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inquiry  from  the  court  he  stated  that  he  did  not  know  how 
it  was  as  to  the  actual  possession,  but  he  claimed  that  however 
it  might  be  as  to  that,  the  real  and  tnie  possession  was  in 
such  beneficiaries.  The  court  held  that  the  burden  of  proof 
was  on  the  claimant,  remarking  that  if  the  case  stopped 
there  the  plaintiff  would  be  entitled  to  a  verdict ;  to  which 
claimant's  counsel  replied  that  they  so  considered  it,  and  the 
trial  proceeded.  After  all  the  evidence  was  in,  the  plain- 
tiffs counsel  again  asked  leave  to  open  and  conclude  the  ar^ 
gument.  The  court  held  that  the  point  was  covered  by  the 
former  ruling,  and  the  claimant  opened  and  concluded  the 
argument  accordingly. 

5.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  A  mortgage  to  the  Loan  and  Building  Association 
on  the  property  in  question  would  not  be  counted  as  among 
the  debts,  if  the  same  has  been  subsequently  paid  out  of  the 
trust  property." 

6.  Because  the  court  erred  in  charging  the  jury  as  fol- 
lows :  "  The  assets  then  held  by  Willis  Westmoreland  are 
not  to  be  reduced  by  allowing  or  deducting  any  exemptions 
he  might  be  entitled  to  by  law,  unless  he  had  some  inten- 
tion or  design  at  the  time  to  avail  himself  of  such  exemp- 
tions. Look  to  the  evidence,  and  if  you  find  that  no  such 
intention  existed  at  the  time  he  executed  the  deed,  then 
you  would  count  all  his  property  as  assets,  without  refer- 
ence to  legal  exemptions.  If  an  intention  appear,  and  was 
acted  on  in  another  proceeding,  and  subsequently  to  the 
deed,  it  would  be  for  the  jury  to  say  at  what  time  he  con- 
ceived such  intention,  and  whether  it  went  back  to  the  time 
of  the  conveyance." 

7.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  requested : 

1st.  "  If  W.  F.  Westmoreland,  the  defendant  in  fi.  fa., 
was  served  with  a  copy  of  the  declaration,  and  made  the 
deed  to  J.  G.  Westmoreland  as  trustee,  after  he  was  so 
served,  and  the  deed  was  voluntary,  and  without  any  val- 
uable, consideration,  and  covered  the  bulk  of  the  valuable 
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property  owned  by  him  at  the  time,  the  law  would  pre- 
sume that  he  did  it  with  a  fraudulent  intent,  and  that  pre- 
sumption would  remain  until  explained  or  rebutted." 

2nd.  "  In  order  to  rebut  a  presumption  of  fraud  thus 
raised,  (if  any  such  has  been  raised  by  the  evidence),  West- 
moreland, the  maker  of  the  deed,  would  have  to  show  good 
faith  towards  Powell  in  making  the  deed.  That  is,  that  he 
intended,  notwithstanding  the  deed,  to  pay  Powell's  claim 
against  him,  and  that  he  reserved  a  fund  amply  sufficient 
for  that  purpose." 

8.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  requested:  "A  debtor  making  a  volnntary  deed  to  valuable 
property,  must  reserve  enough  out  of  the  deed  to  meet  all 
his  debts  and  liabilities,  besides  what  is  necessary  for  the 
support  of  himself  and  family.  If  he  does  not,  the  deed 
will  be  void." 

9.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  requested:  "  If  Westmoreland,  by  making  this  voluntary 
deed,  rendered  himself  unable  to  make  volv/ntary  payment 
of  his  then  existing  debts  and  liabilities,  he  would  be  in- 
solvent within  the  meaning  of  the  law  as  applied  in  this  case." 

10.  Because  the  court  erred  in  refusing  to  charge  the 
jury  as  requested:  "Notes  and  accounts  are  not  subject  to  levy 
and  sale  under  execution,  and  the  possession  by  a  man  who 
is  in  debt,  of  a  sufficiency  of  this  kind  of  property  to  pay 
his  debts,  would  not  render  him  solvent  within  the  meaning 
of  the  law  as  applicable  to  this  case,  if  his  other  property 
is  insufficient  by  itself  to  meet  all  his  liabilities." 

11.  Because  the  court  erred  in  refusing  to  charge  the  jury 
as  requested :  "In  order  for  a  debtor  to  avail  himself  of  notes 
and  accounts  due  him  in  showing  his  solvency,  he  must  show 
that  they  were  in  reach  of  the  creditor  by  process  of  gar- 
nishment ;  that  is,  that  the  creditor  had  full  and  ample 
means  of  knowing  who  the  parties  were  that  owed  the  debt- 
or, and  that  the  persons  who  owed  such  notes  and  accounts 
were  solvent,  so  that  the  money  could  have  been  collected 
out  of  them  by  law." 
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The  motion  was  overruled  and  plaintiff  excepted. 

There  are  three  aaeignmente  of  error  in  the  bill  of  excep- 
tions : 

First,  the  overruling  of  the  motion  for  new  trial. 

The  second  is  substantially  the  same  aa  the  fourth  ground 
in  the  motion. 

The  third,  is  as  follows; 

After  the  evidence  ww  all  closed,  and  before  the  argu- 
ment had  commenced,  counsel  for  plaintiff  in  fi,/a.  again 
made  the  point  that  under  the  evidence  as  it  bad  been  de- 
veloped to  the  jury,  the  plaintiff  in  Ji.  fa.  was  entitled  to 
the  opening  and  conclusion  of  the  argument.  The  court  held 
that  the  point  was  covered  by  the  former  ruling,  and  that 
the  claimant's  counsel  were  entitled  to  the  opening  and  the 
conclusion. 

As  to  the  fifth  ground  of  the  motion,  it  appeared  in  evi- 
dence that  when  the  trust  deed  was  made  by  defendant  in 
Ji.  fa.,  he  owed  the  Loan  and  Building  Association  from 
$1,500.00  to  $2,000.00,  which  was  secured  by  mortgage  on 
the  trust  property,  and  was  afterwards  paid  out  of  it. 

For  the  other  facts,  see  the  opinion. 

T).  F.  &  W.  R.  Hamhond;  A.  0.  Gablimgtoi^,  for  plain* 

tiff  in  error. 

1.  The  court  erred  as  set  forth  in  the  fourth  ground  for 
new  trial.    Bartlett  v^.  Rusadl,  41  (?a.,  196. 

The  court  erred  in  allowing  plaintiff's  counsel  to  take 
the  case  out  of  the  claimant's  hands,  assume  the  burden  of 
proof,  and  conclude  the  argument  by  making  an  admission 
which  did  not  appear  as  a  fact  in  the  case.  The  possession 
of  the  husband  and  family,  under  and  in  subordination  to 
the  deed  held  by  the  trustee  of  the  wife  and  children,  was, 
in  law,  the  possession  of  the  cestui  qtce  trusts^  and  therefore 
the  onus  was  not  shifted  to  the  claimant.  Clayton  vs.  Brawny 
17  Ga.j  219.  Primrose  vs.  Browning,  59  Ga.,  69,  is  not 
in  conflict.     There  the  plaintiff  proved  the  possession  in  de- 
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fendant  in  ji.  fa,^  and  the  claimant  made  a  motion  for  a 
non-suit  without  introducing  her  deed.  The  court  eimplj 
held  that  the  hare  pon^don  of  both  was,  in  law,  the  posses- 
sion of  the  husband. 

2.  The  court  erred,  as  set  forth  in  the  7th  ground  of  the 
motion.  When  a  debtx)r  makes  a  vohintArj  deed  conveying 
the  bulk  of  his  estate  to  his  wife  and  children,  he  must  show 
that  he  acted  in  good  faith.  1  Story's  Eq.  Jur.,  sec.  353. 
The  good  faith  in  the  debtor^s  mind,  at  the  time  he  gives 
away  his  property,  must  be  as  actively  exercised  toward  his 
creditor  as  toward  his  grantee.  1  Story's  Eq.  Jur.,  sec.  355. 
It  is  not  sufficient  that  he  show  a  mere  absence  of  a  positive 
fraudulent  intent.  It  would  be  a  refined  species  of  legal 
sarcasm  if  a  debtor  could  give  away  all  his  property,  and 
then  be  allowed  to  say  to  his  creditor,  "  I  didn't  intend  to 
defraud  you,  because  \  forgot  that  I  owed  you."  Good  faith 
to  the  creditor  requires  an  intention  to  pay  him,  notwith- 
standing the  deed,  and  a  reservation  of  a  fund  amply  suffi- 
cient for  that  purpose.  It  is  to  no  purpose  that  he  says, 
"  I  didn't  intend  to  defraud."  He  must  show  that  he  did 
intend  to  pay.  See,  in  addition,  Story's  Eq.  Jur.,  §§358, 
359,  362,  n.  3  ;  Clayton  vs.  Brown,  17  Oa.,  220  ;  Weed  vs. 
Davis,  25  Go.,  684;  Hinde's  lessee  vs,  Longworth,  11 
Wheat.,  199 ;  Townsend  vs.  Westacott,  2  Beavan,  340  ;  Reed 
vs.  Livingstone,  3  J,  C.  R.,  481 ;  Jackson  vs.  Van  Wyck,  6 
Cowen,  67 ;  Bailey's  Eq.,  228 ;  2  Bailey's  Rep.,  205. 

3.  The  court  erred  as  set  forth  in  the  10th  ground. 
When  a  debtor  makes  a  voluntary  deed  to  his  wife  and 

children,  covering  the  bulk  of  his  estate,  he  must  have  enough 
left  out  of  which  payment  of  his  debts  can  be  coerced.  Oth- 
erwise he  is  insolvent.  Herrick  vs.  Borst  et  al.,  4  Hill,  650 ; 
Huffman  vs.  Hnlburt,  13  Wend.,  377 ;  Booker  vs.  WorrUl, 
67  Oa.y  235.  See  also  Bump  on  Bankruptcy  (8  ed.),  pp. 
398,  794;  Randall  vs.  Sutherland,  3  B.  R.,  18;  Id.,  371; 
Smith  vs.  McLaren,  10  B.  R.,  266 ;  Harrison  vs.  McLaren, 
10  B.  R.,  247;  1  Story's  Eq.  Jur.,  §§366,  367. 

4.  The  court  erred  as  set  forth  in  the  11th  ground  of  the 


Digitized  by 


Google 


678  SUPREME  COURT  OF  GEORGIA. 

Powell  vt.  Weatmoreland,  trustee. 

motion.     Westmorland's  notes  and  accounts  ought  not  to 
be  counted  as  a  part  of  his  assets. 

Property  in  a  distant  state  cannot  be  counted  in  favor  of 
a  debtor.  Baker  vs.  Lyman^  58  Oa,y  339,  351.  This  large 
wealth  remaining  in  Westmoreland's  hands  was  not  even 
evidenced  by  his  oath  upon  the  tax  digest !  How  could 
Powell  ever  know  that  he  had  it  ?  It  is  idle  to  say  that  it 
was  ''reasonably  available."  A  creditor  is  at  the  mercy  of 
the  debtor,  if  the  latter  is  allowed  by  the  courts  to  give 
away  visible,  tangible,  valuable  property,  and  leave  only 
such  property  in  his  hands  as  "  notes  and  aocounts.^^ 

5.  The  court  erred  as  set  forth  in  the  fifth  ground  of  the 
motion.  Westmoreland  owed  the  Loan  and  Building  As- 
sociation after  he  made  the  deed  as  well  as  before.  It 
could  have  sued  him  and  sold  out  all  his  remaining  assets, 
including  books,  instruments,  buggy,  harness  and  second- 
hand furniture,  long  before  Powell  ever  got  to  a  jury  with 
his  case. 

6.  The  court  erred  as  set  forth  in  the  8th  ground  of  the 
motion.  Westmoreland  shows  by  his  own  evidence  that  it 
took  every  dollar  that  was  due  him  in  November,  1869, 
added  to  what  he  could  make  after  that  time,  to  pay  the 
cnrrent  expenses  of  himself  and  family.  The  stem  require- 
ments of  the  law  demanded  a  better  showing  than  that.  He 
was  not  solvent,  judged  by  his  own  showing. 

7.  The  court  erred  as  set  forth  in  the  9th  ground  of  the 
motion.  There  never  was  a  time,  after  he  made  the  deed, 
when  he  could  command  assets  sufficient  to  make  volun- 
tary payment  of  Powell's  claim.  A  law  for  the  suppres- 
sion of  fraud  demands  a  liberal  construction.  Cary  vs. 
GileSy  9  Ga.j  253.  The  construction  demanded  by  this  re- 
quest  is  a  reasonable  one. 

8.  The  court  erred  as  set  forth  in  the  6th  ground  of  the 
motion.  Soon  after  Powell  got  his  judgment,  Westmore- 
land went  into  voluntary  bankruptcy,  and  claimed  as  exempt 
from  the  operation  of  the  bankrupt  act  the  very  property 
that  he  relies  on  to  show  his  solvency.     This  was  sufficient 
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evidence  of  his  intention  to  have  it  set  apart  to  him,  and  the 
court  should  have  so  instructed  the  jury.  The  law  ought 
to  carry  back  the  intention  subsequently  formed  to  the  orig- 
inal transaction. 

T.  P.  Westmoreland;  Hopkins  &  Glenn;  John  Mil- 
LBDOE,  for  defendant. 

Jackson,  Judge. 

This  case  was  before  us  at  the  last  term,  and  we  tried  so 
to  settle  the  law  of  it  that  all  should  acquiesce  in  the  ver- 
dict when  rendered  again.  The  jury  has  found  the  prop- 
erty not  subject  a  second  time.  The  charge  of  the  court  as 
a  whole  is  unexceptionable ;  its  wliole  tone  and  spirit  is  right, 
and  the  issues  were  fairly  and  fully  laid  before  the  jury. 
The  jury  was  a  fair  and  an  impartial  one ;  no  exception  in 
any  way  has  been  taken  to  them  as  not  "  omni  exceptions 
inajoresf'*  it  is  the  second  verdict  rendered  in  the  same  way, 
and  it  ought  to  stand  unless  some  substantial  controlling 
principle  of  law  has  been  violated  by  the  court. 

In  the  motion  for  a  new  trial,  many  complaints  are  made 
of  refusals  to  charge,  which  will  be  found  set  out  in  the  re- 
port of  the  facts,  all  of  which,  we  think,  which  should  have 
been  given,  are  substantially  given  in  the  charge  of  the 
court,  and  thos^'not  embodied  therein  were,  in  our  judg- 
ment, properly  refused. 

We  are  able,  after  attentively  examining  the  whole  case, 
to  find  but  a  single  error  in  the  charge  and  refusals  to  charge : 

1.  That  error  is,  that  the  court  charged  the  jury  that  a 
mqrtgage  to  the  Loan  and  Building  Association  on  the  prop- 
erty in  question,  should  not  be  counted  among  the  debts,  if 
the  same  was  subsequently  paid  out  of  the  trust  property. 
We  think  that  on  the  issue  of  insolvency,  it  should  have 
been  counted ;  but  if  Westmoreland  was  not  insolvent  on 
the  other  issue  of  his  intent  to  defraud  creditors  by  the  gift 
of  the  trust  property,  then,  perhaps,  it  should  not  have  been 
counted,  at  least  so  far  as  that  creditor  was  concerned.    The 
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mortgage  boand  the  trust  property — ^the  property  gi^eo 
away — itself ;  and  therefore  Westmoreland  could  not  have 
given  it  away  with  intent  to  def rand  that  ereditor,  because 
it  was  a  lien  on  the  thing  given,  which  that  thing  mnst  pay. 
Yet  it  was  a  debt  he  owed,  and  on  the  issue  of  solvency  or 
insolvency  at  the  time  he  made  the  gift,  of  course  it  should 
have  been  counted. 

But  it  really  does  not  appear  reasonable  to  us  to  charge 
him  with  absolute  insolvency  when  this  deed  was  made 
under  the  facts  set  out  in  this  record. 

At  that  time,  when  the  deed  was  made,  he  owed  but  about 
$400.00  of  debts  about  town,  the  debt  to  the  Building  and 
Loan  Association,  and  an  uncertain  debt  for  a  tort  to  Pow- 
ell. He  had  property  outside  of  the  gift  amounting  to  up- 
wards of  seven  thousand  dollars.  We  think  that  notes  and 
accounts,  and  such  evidences  of  debt,  are  proper^,  and  it 
is  for  the  jury  to  pass  upon  their  value  and  availability.  So 
that  at  that  time  he  was  solvent.  And  the  verdict  of  the 
jury  on  that  point  is  right  if  he  is  charged  with  the  mort- 
gage debt.  So  that  on  that  point  the  verdict  could  not  well 
have  been  otherwise,  if  the  court  had  instructed  the  jury 
correctly  on  that  point,  and  had  told  them  to  count  that 
debt  in. 

On  the  other  great  issue  in  the  case,  his  intent  to  defraud 
Powell  or  other  creditors,  the  case  was  clearly  and  fully 
put  to  the  jury  by  the  court,  they  have  found  on  it,  there 
is  evidence  enough  to  sustain  the  finding,  and  we  cannot 
say  that  the  circuit  judge  abused  that  discretion  with  which 
the  law  wisely  invests  him,  in  overruling  the  motion  for  a 
new  trial. 

We  think,  too,  that  the  court  ruled  right  in  putting  the 
onus  upon  the  claimant,  and  giving  him  the  conclusion.  41 
Oa.j  196.    Primrose  vs.  JBrowning,  59  ffa.,  69. 

On  the  whole,  the  debt  at  the  time  of  the  deed  not  being 
ascertained  and  fixed,  but  being  an  uncertain  claim  for  dama- 
ges, and  the  deed  having  been  made  when  the  grantor  was 
sick,  and  with  no  thought  of  Powell  in  his  mind,  as  he 
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swears,  and  his  own  oath  being  supported  by  what  he  said 
at  the  time  to  an  attending  physician,  we  are  not  prepared 
to  say  that  the  jury  did  wrong  to  uphold  it,  and  that  tha 
verdict  is  strongly  and  decidedly  against  the  weight  of  the 
evidence. 

Nor  can  we  say  that  the  judge  who  tried  the  case  and 
charged  the  jury  so  fully  and  clearly,  and  certainly  noi  lerk^ 
iently  or  favorably  towards  the  claimant,  has  abused  the  dis*- 
eretion  given  him  in  upholding  the  verdict. 

We  therefore  affirm  the  judgment. 


CooHKAHB,  administrator,  et  al.y  va.  Hobbs,  receiver. 

To  obtAin  a  reversal,  error  must  be  xoAde  affirmatively  to  appear. 

New  trial.  Practice  in  the  Supreme  Court.  Before 
Judge  Crisp.    Dougherty  Superior  Court.    October  Term, 

1877. 

Eeported  in  the  decision. 

D.  H.  Pope,  for  plaintiffs  in  error. 

EioHABD  HoBBfi ;  L.  P.  D.  Wakrsn  ;  J.  Abmbtbono,  for 
defendant. 

Waknbb,  Chief  Justice. 

It  appears  from  the  record  and  bill  of  exceptions,  that 
Hobbs  was  appointed  receiver  of  the  estate  of  A.  C.  Hill, 
deceased,  on  a  bill  being  filed  to  marshal  the  assets  of  his 
estate  by  the  administrator  thereof.  Tho  receiver  was  or- 
dered by  the  court  to  sell  said  estate,  and  advertised  the 
same  for  sale,  when  the  administrators  of  B.  T,  Cochrane 
petitioned  the  court  to  be  allowed  to  claim  a  part  of  the 
land  so  advertised  for  sale  as  the  property  of  their  intestate, 
which  the  court  allowed  them  to  do.  By  agreement  of  the 
parties,  the  claim  case  was  submitted  to  Judge  Crisp  for 
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trial,  without  the  intervention  of  a  jury,  both  as  to  the  law 
and  the  facts,  who,  after  hearing  the  evidence  and  argument 
of  counsel,  adjudged  and  decreed  that  the  premises  in  dis- 
pute were' the  property  of  A.  C.  Hill,  deceased,  and  that  the 
said  receiver  proceed  to  sell  said  property,  in  conformity 
with  the  judgment  and  decree  of  Dougherty  superior  court 
appointing  said  receiver — to  which  finding  and  judgment 
of  the  judge  the  admininistrators  of  Cochrane  excepted. 
There  is  sufficient  evidence  in  the  record  to  sustain  the  find- 
ing of  the  judge,  that  the  land  claimed  was  the  property  of 
the  estate  of  A.  0.  Hill,  deceased. 

"Whether  the  judge  erred  in  ordering  the  receiver  to  pro- 
ceed to  sell  the  property,  in  conformity  with  the  judgment 
and  decree  of  Dougherty  superior  court  appointing  said 
receiver,  we  do  not  know,  inasmuch  as  that  judgment  and 
decree  are  not  in  the  record  before  us.  The  legal  presump- 
tion is  that  the  judge  did  not  err;  but  if  he  did,  it  was  in- 
cumbent on  the  plaintiffs  in  error  to  make  it  affirmatively 
appear  by  the  production  of  that  judgment  and  decree, 
which  they  have  failed  to  do. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Gabbett,  trustee,  V8.  Sparks. 


^60  fm\ 

985^1 
jlOO    309| 

m  5^2|  1.  The  rule  of  court  which  requires  the  defendant  in  ejectment  to  ad- 

mit possession  of  the  land  in  order  to  be  let  in  to  defend  title  there- 
to, does  not  apply  to  complaint  for  land  under  the  statutory  form. 

2.  A  cestui  que  truet,  for  whose  use  and  benefit  the  suit  is  brought  by 
the  trustee,  is  such  a  party  to  the  record  as  to  exclude  her  testimony 
in  regard  to  facts  which  transpired  in  respect  to  the  trade  with  the 
party  to  the  cause  of  action  who  is  dead,  and  if  offered  as  a  wit- 
ness to  prove  other  facts,  it  is  the  duty  of  the  party  offering  the  wit- 
ness to  state  to  the  court  such  purpose,  so  that  the  judge  may  act 
advisedly  thereon. 

8.  Where  one  party  calls  the  other  as  a  witness,  the  credibility  of  the 
party  called  and  sworn  is  vouched  to  the  extent  of  putting  such 
party  upon  the  footing  of  an  ordinary  witness,  and  such  witness 
cannot  be  impeached  by  general  reputation,  but  only  as  any  other 
ordinary  witness  may  be  under  the  rules  of  law. 
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4  This  court  will  not  control  the  discretion  of  the  presiding  judge  in 
refusing  to  grant  a  new  trial,  on  the  ground  that  the  verdict  is 
against  the  law  and  the  evidence,  where  the  issue  in  controversy  is 
matter  of  fact  in  respect  to  the  payment  for  a  lot  of  land  in  full,  and 
where  the  evidence,  though  it  may  be  confused,  is  sufficient  to  sus- 
tain the  verdict,  and  such  verdict  is  not  inconsistent  with  the  justice 
and  equity  of  the  case. 

Bleckley,  Judge,  dissented. 

Ejectment.  "Witneas.  Evidence.  Practice  in  the  Supe- 
rior Court.  New  trial.  Before  Judge  Hillyeb.  Fulton 
Superior  Court.    October  Term,  1877. 

Reported  in  the  opinion. 

D.  F.  &  W.  R.  Hammond  ;  Hopkins  &  Glbnn,  for  plain- 
tiff in  error. 

CoLLiEB  &  Collier,  for  defendant. 

Jaokson,  Judge. 

Wm.  Gabbett,  as  trustee  for  Mrs.  Gabbett,  sued  one  Fow- 
ler, a  tenant  of  Mrs.  Mary  Sparks,  in  the  statutory  form  of 
pleading,  for  the  possession  of  a  tract  of  land  or  lot  of  land 
in  the  city  of  Atlanta  and  county  of  Fulton.  Mrs.  Sparks 
was  brought  in  as  a  party,  to  which  proceeding  she  took  no 
exception,  but  filed  a  plea  to  the  effect  that  she  was  sister 
and  heir-at-law  of  one  John  Ennis,  deceased,  who  bought 
two  lots,  both  embraced  in  the  parcel  sued  for,  of  Wm.  Gab- 
bett, trustee,  one  of  which  may  be  designated  for  the  pur- 
pose of  this  decision  as  number  two  (2)  and  the  other  as 
number  four  (4),  without  more  to  describe  them ;  that  num- 
ber two  was  bought  for  $500.00,  all  of  which  was  paid,  and 
number  four  for  $400.00,  $140.00  of  which  was  paid ;  that 
Ennis  took  bond  for  titles  to  each,  and  she  prayed  that  the 
lot  paid  for  should  not  be  taken  from  her,  and  that  equity 
should  be  done  in  the  premises.  The  jury  found  number 
two  for  the  defendant,  Mrs.  Sparks,  and  number  four  for 
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the  plaintiff,  and  the  costs  against  the  plaintiff.  Where- 
npon  the  plaintiff  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

Various  grounds  are  set  out  in  the  motion  for  a  new  trial, 
but  we  think  they  may  be  all  considered  and  determined 
under  four  heads. 

1.  The  court  refused  to  enforce  the  rule  of  court  in  the 
ordinary  ejectment  causes  brought  in  the  fictitious  form  as 
applicable  to  this  case,  which  was  brought  under  the  statu- 
tory form,  and  did  not  require  the  defendant  to  admit  pos- 
session of  the  premises  before  defending  the  suit  on  the  mer- 
its. We  do  not  see  how  the  ruling  hurt  the  plaintiff,  even 
if  it  was  wrong.  The  proof  was  made  by  Fowler,  who 
swore  that  he  was  in  possession,  and  as  tenant  of  defendant ; 
but  we  are  not  prepared  to  rule  that  the  decision  of  the 
court  was  wrong.  The  rule  had  its  origin  in  the  fictitious 
form  of  action,  where  the  party  has  always  to  come  into  a 
consent  rule  before  he  was  permitted  to  defend  title ;  and 
the  rule,  we  think,  was  merely  intended  to  add  an  admis- 
sion of  possession  to  entry  and  ouster.  It  is  by  its  terms 
confined  to  e^tment  suits,  (see  rule  25,  Code,  p.  947) ;  while 
this  is  a  suit  to  recover  possession  of  the  land  sued  for.  Its 
fundamental  allegation  is»  that  the  party  is  in  possession  of 
land  to  which  the  other  party  claims  title  (see  Code,  §3389), 
and  tlie  possession  is  of  the  essence  of  the  ease,  and  the  an- 
swer may  well  deny  possession  in  himself,  as  well  as  title  in 
his  adversary.  The  plaintiff  must  prove  his  whole  case  to 
recover.  There  is  no  fiction  in  the  action,  but  all  is  reality, 
and  there  is  no  reason  why  the  plaintiff  should  not  be  re- 
quired to  prove  all  his  allegations,  as  in  any  other  case. 

2.  The  second  ground  is,  that  Mrs.  Gabbett  was  offered  as 
a  witness,  and  was  rejected.  She  was  a  party  to  the  re- 
cord— the  cestui  que  trust — and  more  interested  in  the  result 
than  the  trustee  who  held  the  mere  legal  title.  She  was  of- 
fered to  prove  that  certain  notes  were  given  for  the  land  when 
the  trade  was  made,  and  were  still  due  and  unpaid.  John 
Ennis,  the  other  party  who  traded  for  the  land  and  gave  the 
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notes,  if  given  bj  him,  was  dead,  and  could  not  confront 
the  witness.  This  trade,  a  part  of  which  was  the  giving  of 
these  notes,  was  the  cause  of  action ;  and  this  witness  was 
incompetent  to  show  either  that  they  were  the  notes  given, 
or  were  paid  off,  or  not  paid  ofE,  by  Ennis,  under  the  ruling 
of  this  court. 

In  respect  to  any  dealings  between  Mrs.  Oabbett  and 
Mrs.  Sparks  after  Ennis'  death  as  to  the  payment  of  the 
notes,  or  otherwise,  we  hold  that  Mrs.  Oabbett  was  compe- 
tent ;  but  the  judge  certides  that  sbe  was  not  offered  after 
Mrs.  Sparks  had  testified,  nor  for  that  purpose.  The  gen- 
eral rule  is,  that  she  was  incompetent ;  if  she  was  offered  for 
a  reason  and  purpose  that  took  the  case  out  of  the  general 
rule,  it  was  incumbent  on  the  party  offering  to  call  the  at- 
tention of  the  court  thereto,  and  to  state  distinctly  that  she 
was  offered,  not  to  testify  about  any  transaction  with  the 
deceased,  but  to  prove  facts  which  did  not  bring  her  in  col- 
lision with  him — his  mouth  being  closed  in  death.  This, 
we  take  it,  is  the  substance  as  well  as  the  reason  and  spirit 
of  the  law  on  this  subject,  and  the  ruling  of  this  court 
thereon ;  the  judge  certifies  that  no  motion  was  nuide  to 
introduce  her  after  Mrs.  Sparks  was  sworn,  or  to  take  the 
case  otherwise  out  of  the  general  rule. 

At  the  tinve  when  she  was  offered,  and  for  the  purpose  for 
which  she  was  offered,  we  agree  with  the  presiding  judge 
that  she  was  incompetent. 

3.  But  it  is  objected  again  that  the  court  charged  to  the 
effect  that  Mrs.  Sparks,  the  other  party,  having  been  offered 
as  a  witness  by  the  plaintiff,  the  plaintiff  indorsed  her  cred- 
ibility to  the  jury,  and  that  she  could  not  be  attacked  for 
general  reputation  for  truth,  but  that  it  might  be  shown 
that  she  stated  what  was  not  true  by  other  testimony. 

Ordinarily,  either  party,  when  sworn,  goes  to  the  jury 
Bot  as  pure  as  a  disinterested  witness ;  but  the  credibility  of 
sof h  party-witness  is  a  question  for  the  jury.  55  Oa.^  450. 
But  where  one  party  puts  up  the  other  as  a  witness,  we 
think  that  the  general  credibility  of  such  witness  is  indorsed. 
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aiid  that  such  witness  can  be  attacked  only  as  an  ordinary 
witness  could  be.  An  ordinary  witness  could  not  be  at- 
tacked on  the  ground  of  general  reputation  by  tlie  party 
offering  him  ;  therefore  this  witness  could  not  be,  if  we  are 
right  in  the  premises,  and  that  seems  conceded.  So  far  as 
this  record  discloses  the  facts  in  the  case,  we  see  no  evidence 
going  to  attack  the  general  reputation  of  this  witness,  and 
perhaps  the  charge  is  erroneous  or  hypothetical ;  but  in 
the  niHpriua  trial  before  a  jury,  so  many  matters  arise  and 
so  many  points  are  made  in  argument,  that  it  might  have 
been  important  to  caution  the  jury  upon  the  point. 

At  all  events,  the  court  gave  the  party  full  liberty  to  at- 
tack the  witness  by  other  testimony,  and  we  cannot  see  how 
the  plaintiff  was  hurt  by  the  charge,  or  portion  of  it,  which 
might  have  been  erroneous  as  not  authorized  by  evidence. 
It  is  true  that  the  able  counsel  for  plaintiff  in  error  argued 
to  us  that  the  words  "  other  testimony "  meant  testimony 
other  than  that  sworn  to  by  the  witness  herself;  but  we 
think  that  the  court  meant  by  it,  and  its  obvious  meaning 
is,  that  the  plaintiff  might  show  in  any  way,  except  general 
reputation,  that  the  witness  had  made  a  false  statement — 
that  is,  by  her  ovm  other  testimony^  or  statement  inconsist- 
ent with  the  statement  attached. 

In  this  view,  we  cannot  see  substantial  error  or  harm  in 
the  charge. 

4.  And  this  brings  us  to  the  last  question,  and  indeed,  the 
important  question  in  every  case :  was  the  verdict  against 
the  law  and  evidence,  and  so  much  against  the  latter  as  to 
require  this  court  to  disturb  the  verdict  and  to  overrule  the 
opinion  both  of  the  jury  and  presiding  judge  in  respect  to 
the  right  of  the  case  ? 

Mrs.  Sparks  swore  positively  and  repeatedly  that  all  the 
money  for  lot  number  2  was  paid.  It  is  true  that  she  says,  also, 
that  the  notes  were  taken  up,  all  of  them,  for  that  lot,  and 
yet  the  plaintiff  shows  that  some  of  them  are  yet  in  his 
hands,  and  produces  them  in  court ;  so  that  it  is  clear  that 
all  were  not  actually  taken  up  by  her,  and  that  she  is  mis- 
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taken  in  that  point.  But  she  swears  that  she  meant  to  take 
them  up,  and  the  court  charged  to  the  effect  that  if  they 
were  paid  off,  and,  by  mistake  or  oversight,  other  notes  were 
taken  up  in  the  place  of  those  she  meant  to  take  up,  such 
payment  would  be  sufficient,  qualifying  it  by  saying  that  if 
it  was  so  understood  and  intended  by  both  parties. 

We  do  not  see  error  in  this  instruction.  A  note  may  be 
paid  off  and  not  taken  up.  By  accident  or  oversight,  another 
for  the  same  sum  and  due  at  the  same  time,  might  well  be 
taken  in  lieu  of  the  right  note.  A  woman  unaccustomed  to 
such  dealings,  might  well  make  such  a  mistake  or  oversight, 
and  take  up  the  wrong  notes.  The  great  question  is,  was 
the  lot  number  2  paid  for  ?  were  the  notes  really  paid  which 
were  given  for  that  lot  ?  This  witness  swore  it,  the  jury  be- 
lieved her,  the  presiding  judge  believed  her,  and  we  are  not 
called  upon  to  judge  of  her  credibility,  and  to  overrule  those 
who  are  better  judges  of  credibility  than  this  court  can  pos- 
sibly be. 

One  thing  is  certain — one  fact  is  undisputed :  the  ances- 
tor of  this  defendant  bought  two  lots,  one  for  five  hundred 
and  the  other  for  four  hundred  dollars ;  six  hundred  and 
forty  dollars  have  been  paid  by  him  and  by  the  defendant, 
with  his  money,  after  he  left  for  the  army,  for  these  two  lots, 
which  sum  is  enough  to  pay  fully  for  one  lot,  and  leave 
$140.00  to  go  on  the  other.  By  the  verdict  of  the  jury,  the 
plaintiff  got  one  lot  and  $140.00 ;  the  defendant  got  the 
other  lot  and  recovered  costs  against  the  plaintiff.  It  seems 
that  justice  has  been  reached.  Certainly  no  great  wrong 
has  been  done ;  and  inasmuch  as  there  is  evidence  to  sup- 
port the  verdict,  and  the  judge  who  tried  the  cause  ap- 
proves it,  we  do  not  feel  at  liberty  to  open  the  case  for 
further  litigation. 

Judgment  aflSrmed. 

Warnek,  Chief  Justice,  concurred. 

Bleoklby,  Judge,   dissented,  but  furnished  no  written 

opinion. 
37 
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Gebson  v8.  Hough  &  Sons. 

[This  case  was  argaed  at  the  last  tenn  and  decision  leserred.] 

1.  Under  the  Code  (§1955),  a  mortgage  must  clearly  indicate  the  creft^ 
tion  of  a  lien,  and  specify  the  debt  to  secure  which  it  is  given.  A 
deed  in  fee  simple,  without  condition  or  defeasance,  and  a  bond  for 
titles  from  the  grantee  to  the  grantor,  in  which  bond  the  grantee  ob- 
ligates himself  to  convey  the  premises  to  the  grantor  on  the  payment 
of  a  sum  of  money,  do  not,  separately  or  together,  indicate  the  cre- 
ation of  a  mere  lien,  but  the  purpose  indicated  is,  to  divest  the  grantor 
of  title,  and  to  vest  title  in  the  grantee  until  the  payment  of  the  debt 
To  take  a  bond  for  a  future  conveyance,  and  then  deny  that  the 
maker  thereof  had  any  estate  in  the  premises  at  the  time  he  gave  the 
bond,  no  fraud  or  mistake  being  alleged,  is  idle  and  inconsistent. 

2.  If  a  judgment  creditor,  whose  judgment  is  junior  to  an  absolute  deed 
made  to  secure  another  creditor,  can  subject  the  land  without  re- 
deeming, or  offering  to  redeem,  it  is  because  the  registry  laws  have 
not  been  complied  with,  or  else  because  the  debtor  having  retained 
possession,  the  conveyance  id  to  be  deemed  fraudulent. 

8.  In  this  case  it  was  error  to  instruct  the  jury  that  they  had  but  one 
question  to  consider,  and  that  was,  whether  the  wife  of  the  grantor 
consented  to  the  conveyance  or  did  not  consent  to  it. 

Claim.  Levy  and  sale.  Deed.  Mortgage.  Equity. 
Before  Judge  Crawford.  Talbot  Superior  Court  March 
Term,  1877. 

The  only  exceptions  taken  by  the  claimant  were  to  the 
charge  as  contained  in  the  last  division  of  the  opinion,  and 
the  refusal  to  charge  to  the  contrary.  No  motion  for  a  new 
trial  was  made. 

The  facts  are  fully  stated  in  the  opinion. 

J.  M.  Mathews,  for  plaintiff  in  error. 

Willis  &  Willis,  for  defendants. 

Bleckley,  Judge. 

1.  An  absolute,  unconditional  deed  either  conveys  title  or 
it  does  not.  There  is  no  middle  possibility.  This  is  true 
quite  irrespective  of  the  ultimate  objeqt  which  the  instru- 
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ment  is  intended  to  serve,  or  the  consideration  on  which  it 
is  founded.  If  it  conveys  title,  the  grantee  is  put  in  a  situ- 
ation to  pass  title  back  into  the  grantor ;  and  if  he  obligates 
himself  by  bond  to  do  so,  he  can  comply  with  his  undertak- 
ing. If  it  does  not  convey  title,  the  nominal  grantee's  situ- 
ation, in  respect  to  the  title^  is  just  the  same  after  taking  the 
deed  as  it  was  before ;  he  has  no  title,  and  therefore  can  con- 
vey none  back  to  the  grantor,  and  his  bond  to  convey  is  idle 
and  absurd.  Why  does  he  give  such  a  bond,  and  why  does 
the  other  party  take  it  ?  To  take  a  bond  for  a  future  con- 
veyance, and  then  deny  that  the  maker  thereof  had  any  es- 
tate in  the  premises  at  the  time  he  gave  the  bond,  no  fraud 
or  mistake  being  alleged,  is  to  depart  from  consistency. 
When  you  have  a  man  bound  to  you  by  a  solemn  writing  to 
do  a  particular  thing,  can  you  turn  on  him  and  say  that  you 
have  no  need  of  the  stipulated  act,  that  you  are  as  well  ofi 
without  it,  and  that  he  has  no  power  to  perform  it,  and 
never  had  ?  Can  you  do  this  when  his  power  to  perform 
must  needs  exist,  in  the  nature  of  things,  if  some  prior  act 
of  your  own,  some  prior  conveyance  of  yours  to  him,  for 
which  he  paid  you  a  valuable  consideration,  is  held  to  be 
what  it  purports  on  its  face  to  be,  and  what  the  bond  or  ob- 
ligation which  you  have  taken  from  him  assumes  it  to  be  ? 
Is  an  absolute  deed  a  conveyance  of  title  when  you  are  get- 
ting money  on  it  as  a  security,  but  something  else  when  you 
are  pressed  for  payment  ?  It  is  a  well  known  fact  that  an  ab- 
solute deed  is  rarely,  if  ever,  used  as  a  security  for  money 
where  a  mere  mortgage  is  intended.  It  is  only  used  where 
the  parties  do  not  intend  a  simple  mortgage,  but  contem- 
plate the  higher  and  better  security  of  passing  title.  For 
the  very  reason  that  an  ordinary  mortgage  does  not  pass 
title,  they  eschew  it,  and  resort  to  an  absolute,  unconditional 
deed.  The  creditor  prefers  to  take  the  legal  title,  and  hold 
it  until  the  debt  is  discharged ;  and  the  debtor,  for  the  sake 
of  getting  credit,  or  for  some  other  advantage,  consents  that 
title  shall  pass.  In  order  that  it  may  pass,  and  his  real  con- 
tract be  complied  with,  he  deliberately  executes  and  delivers 
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an  absolute  deed.  But  in  order  tljat  he  maj  get  the  prem- 
ises back  when  he  pays  the  debt,  he  takes  a  bond  for  titles. 
If  both  parties  would  abide  by  the  real  intention,  and  com- 
ply with  the  actual  contract,  there  would  be  no  difficulty. 
But  sometimes  the  debtor  will  neither  pay  nor  surrender 
possession.  Then  it  is  that  he  invokes  the  supposed  rule  of 
law,  that  every  security  for  a  debt  is  only  a  mortgage,  and 
that  a  mortgage  never  passes  the  legal  title.  But  while  it 
is  true  in  Georgia  that  a  mortgage  never  passes  the  legal 
title,  it  is  not  true  that  e  very  security  is  only  a  mortgage.  The 
legal  title  may  pass  as  security  where  the  parties  intended  it 
to  do  so,  and  where  they  use  an  appropriate  instrument  for 
the  purpose,  such  as  an  absolute  deed  in  fee  simple.  The 
instrument,  though  not  a  mortgage  proper,  will  be  treated 
as  a  mortgage  in  equity,  or  even  at  law,  when  equitable 
principles  are  invoked.  But  in  neither  court  can  equitable 
principles  be  invoked  for  one  party,  without  regarding  the 
correlative  principles  that  operate  in  favor  of  the  other  party. 
Equity  says,  do  equity  and  have  equity.  It  says,  redeem — 
pay  the  debt,  do  what  you  promised,  comply  with  your  con- 
tract, and  then,  but  not  till  then,  will  you  be  restored  to  the 
ownership  of  the  land.  And  this  is  right,  and  right  eter- 
nal. It  will  endure  forever.  It  is  imperishable  and  ever- 
lasting. With  reference  to  the  element  of  redemption,  the 
rule  is  universal,  that  a  mortgage,  whether  legal  or  equita- 
ble, is  always  a  mortgage.  "  As  it  was  in  the  beginning,  is 
now,  and  ever  shall  be."  Howard  V8,  Harris,  1  Yem.,  190 ; 
2  Leading  Cases  in  Eq.,  part  2d,  414,  (top  page)  and  notes ; 
Fonb.  Eq.,  Book  3d,  ch.  1,  §4.  On  absolute  deeds  as  secu- 
rity, see  2  Johns.,  Ch.,  189 ;  4  /*.,  167  ;  6  lb.,  417 ;  7  /J., 
40 ;  15  Johns.,  205.  555 ;  2  Cowen,  324 ;  9  Serg.  &  R.,  434 ; 
9  Wheaton,  489 ;  2  Hayw.,  26 ;  5  Litt.,  85 ;  1  Monroe,  73. 
The  rule  that  a  mortgage  passes  no  title  has  relation  to  a 
mortgage  proper — to  an  ordinary  legal  mortgage — and  not 
to  a  conveyance  that  is,  in  itself,  different  from  such  a  mort- 
gage, and  which  is  brought  down  to  the  level  of  a  mortgage 
solely  for  the  purpose  of  redemption,  to  give  effect  to  sound 
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equitable  principles.  In  section  1955,  the  Code  declares 
that  a  toortgage  must  clearly  indicate  the  creation  of  a  lien, 
and  specify  the  debt  to  secure  which  it  is  given.  This  de- 
scribes a  legal  mortgage — a  mortgage  proper — and  such  an 
instrument  cannot  pass  title.  Code,  §1954.  Bnt  a  deed  in 
fee  simple,  without  condition  or  defeasance,  does  not  indi- 
cate the  creation  of  a  lien.  Nor  is  a  mere  lien  indicated  by 
such  a  deed,  read  in  connection  with  a  bond  for  titles  from 
the  grantee  to  the  grantor,  obligating  the  former  to  convey 
the  premises  to  the  latter  on  the  payment  of  a  sum  of 
money.  The  purpose  clearly  indicated  is,  to  divest  the 
grantor  of  title,  and  to  vest  title  in  the  grantee  until  the 
payment  of  the  sum  specified.  Construed  thus,  the  deed 
and  the  bond  are  consistent,  and  each  has  its  appropriate 
function  to  perform.  Construed  otherwise,  they  are  incon- 
sistent, and  neither  performs  the  functions  which  belong  to 
it  in  ordinary  transactions. 

2.  In  the  present  case,  Barksdale  made  a  deed  to  Gibson, 
dated  February  13,  1872,  the  consideration  expressed  being 
six  hundred  and  ninety  dollars.  On  the  same  day,  Gibson 
made  to  Barksdale  a  bond  for  titles.  On  the  18th  of  Sep- 
tember, 1873,  a  judgment  was  rendered  against  Barksdale 
in  favor  of  Hough  &  Sons,  for  principal,  one  hundred  and 
eighty  dollars  and  sixteen  cents.  Execution  founded  upon 
this  judgment  was  levied  upon  the  premises  on  the  12th  of 
June,  1874,  Barksdale,  the  defendant,  being  then  in  posses- 
sion. Gibson  interposed  a  claim,  and  on  the  trial  of  that 
claim  the  question  now  under  consideration  arose.  On  the 
trial,  it  appeared  by  parol  evidence  that  Barksdale  borrowed 
of  the  claimant  six  hundred  and  ninety  dollars,  giving  his 
note  therefor,  due  on  the  25th  of  December.  It  was  to  se- 
cure this  not«  the  deed  was  made,  the  claimant  giving  his 
bond  to  reconvey  the  premises  to  Barksdale  when  the  note 
should  be  paid.  Barksdale  remained  in  possession  of  the 
premises,  and  was  in  possession  at  the  time  of  the  trial.  He 
or  his  family  had  taken  a  homestead  in  other  land  belonging 
to  him.     He  had  neither  paid  nor  tendered  anything  on  his 


Digitized  by 


Googk 


592  SUPEEME  COUKT  OF  GEOEGIA. 

Gibson  V9,  Hough  A  Soot. 

note  to  the  claimant.  The  claimant  had  sued  upon  it  and 
obtained  judgment  for  the  debt.  Barksdale's  wife  did  not 
consent  to  his  making  the  deed.  The  deed  was  not  recorded 
until  January  21,  1874 — ^nearly  two  years  after  it«  execu- 
tion. When  or  for  what  the  debt  was  created  which  was 
the  subject  matter  of  the  plaintiffs'  judgment  against  Barks- 
dale  does  not  appear. 

Treating  the  deed  and  bond  as  together  constituting  a 
ntiortgage,  and  as  falling  within  the  law  of  recording  mort- 
gages, they  should  have  been  put  upon  record  within  three 
months  from  their  date.  Code,  §1955.  A  failure  would 
leave  them  subject  to  postponement  in  favor  of  junior  Hens 
and  conveyances  (not  affected  with  actual  notice),  coming 
into  existence  at  any  time  prior  to  the  actual  recording.  /J., 
§1957.  The  result  in  this  case  would  be  that  the  judgment 
lien  would  be  superior  to  that  of  the  mortgage,  for  the  judg- 
ment was  rendered  before  the  deed  was  recorded,  and  the 
bond,  so  far  as  appears,  has  not  been  recorded  even  yet. 
But  the  deed  and  the  bond  do  not  together  constitute  a 
mortgage.  It  takes  more  facts  than  they  exhibit — the 
balance  of  the  facts  resting  in  parol.  From  the  face  of 
the  deed,  it  might  well  be  inferred  that  the  claimant  actu- 
ally purchased  the  land  and  paid  for  it.  A  deed  in  the 
usual  form  recites  an  actual  sale  and  the  actual  pay- 
ment of  a  consideration,  and  this  deed  may  be  presumed 
to  have  been  in  the  usual  form.  From  the  face  of  the 
bond,  supposing  it  to  have  been  in  the  usual  form  also,  the 
conclusion  would  be,  that  the  obligor  had  agreed  to  sell  his 
land,  not  Barksdale's,  to  the  obligee,  at  a  given  price,  to  be 
paid  in  the  future,  and  that  upon  payment  of  the  same,  the 
sale  would  be  complete,  and  titles  would  then  be  made. 
From  neither  of  the  instruments,  nor  from  both  together, 
could  the  great  fact  be  ascertained  that  the  deed  was  made 
to  secure  the  payment  of  the  note  described  in  the  bond. 
This,  of  all  others,  is  the  very  fact  on  which  the  element  of 
mortgage  rests,  and  it  lies  dehors  the  writings;  it  is  in 
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parol,  and  would  not  be  recorded  were  the  writings,  which 
are  silent  concerning  it,  recorded  in  the  amplest  time.  It 
would  seem,  therefore,  that  the  Code,  in  providing  for  re- 
cording mortgages,  refers  to  mortgages  proper,  such  as 
clearly  indicate  the  creation  of  a  lien.  Treating  the  deed 
as  an  actual  conveyance  of  title,  it  should  have  been  re- 
corded within  one  year  from  its  date.  The  consequence  of 
failure,  however,  would  only  be  the  loss  of  priority  over  a 
subsequent  deed  from  the  same  vendor,  recorded  in  time, 
and  taken  without  notice  of  the  former.  Code,  §2705.  There 
may  be  some  view  of  the  registry  laws  (by  which  we  mean 
the  laws  for  recording  deeds  and  mortgages)  which  will 
give  them  a  more  important  bearing  on  this  case  than  we 
now  suppose  them  to  have;  so,  notwithstanding  what  is 
said  above,  we  leave  the  question  open.  It  was  not  argued 
at  the  bar.  A  more  formidable  element  of  the  case,  as  it 
seems  to  us,  is  that  of  the  retention  of  possession  by  Barks- 
dale.  If  credit  was  given  to  him  by  the  plaintiffs  in  Jl,/a. 
on  the  faith  of  this  property,  he  being  in  possession,  and 
the  deed  to  the  claimant  not  having  been  founded  on  any 
actual  purchase  and  payment,  the  deed  may  be  exposed  to 
attack  as  a  fraudulent  conveyance.  There  is  authority 
which  looks  in  that  direction.  1  Iredell's  Law,  340.  That 
the  plaintiffs  in  fi.fa,  have  the  right  to  redeem,  and  then 
levy  and  sell,  there  can  be  no  doubt ;  but  whether  they  can 
subject  the  land  without  redeeming  depends,  not  as  the 
court  below  held,  upon  whether  Barksdale's  wife  consented 
to  the  deed,  but  upon  the  application  of  the  registry  laws, 
and  the  law  of  fraudulent  conveyances. 

3.  The  court  instructed  the  jury  that  they  had  but  one 
question  to  consider,  and  that  was,  whether  Mrs.  Barksdale 
consented  to  the  conveyance  or  did  not  consent  to  it.  This 
was  error.  Her  consent  or  non-consent  has  no  relevancy  to 
any  essential  question  in -the  case.     59  (?a,,  507. 

Judgment  reversed. 
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*Brown  v8.  The  State  ;  The  Mayor,  etc.  of  Brunswick  vs. 
Morris  et  al.;  Sheler  vs.  Pulliam^^  «Z.;  Montmollin,  ad- 
ministratrix, V8,  Solomon's  Lodge  ;  Trimble  vs.  Warren  ; 
Mayes  vs.  Meaders. 

The  discretion  of  the  court  below  will  not  be  controlled  in  granting  or 
refusing  a  new  trial  unless  abused.  This  is  especially  applicable  to 
the  grant  of  the  first  new  trial. 


Hall  et  al.  vs.  Bdrtrell. 

This  case  is  controlled  by  sixth  head-note  in  Ware  m.  The  OUy  Bcmk  of 
Macon,  59  Oa,,  840. 
Jackson,  Judge. 


Mttluoan  vs.  Hammil  et  al. 

Complainant  having  a  full  and  complete  remedy  at  law,  the  demurrer 
to  thjs  bill  was  properly  sustained. 
Warner,  Chief  Justice. 


Beckham  et  al.  vs.  Hulsey  et  al. 

Where  the  bill  of  exceptions  is  not  served  within  ten  days  after  it  was 
certified  by  the  judge,  the  writ  of  error  will  be  dismissed. 
Warner,  Chief  Justice. 


Slater  et  al.  vs.  Manes. 

[This  case  was  argued  at  the  last  term  and  decision  reserved.] 

Where  the  record  contains  no  pleadings  setting  forth  the  case  in 
which  the  new  trial  was  refused,  the  writ  of  error  will  be  dismissed. 
Warner,  Chief  Justice. 


*No  reports  or  opinions  are  published  in  the  following  cases  under  the  provisions  of 
ct  of  March  8d,  1875.    (R.) 
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Worehaw  vt.  Newton— McMlckle  vs.  WatBon— Woolbright  vs.  Wall. 

W0R8HAW  V8.  Nbwton. 

[Jackson,  Jadge,  did  not  preside  in  this  case  on  account  of  proTidential  caoae.] 

The  bill  of  exceptions  not  having  been  served  in  this  case,  it  was 
dismissed. 
Wabner,  Chief  Justice. 


McMioKLB  vs.  Watson. 

Where  the  bill  of  exceptions  was  filed  in  time  for  the  August  term, 
1877,  but  not  sent  up  to  the  clerk  of  this  court  until  the  present  term, 
no  steps  having  been  taken  to  secure  a  hearing  at  the  last  term,  the 
writ  of  error  will  be  dismissed. 
Wabneb,  Chief  Justice. 


Woolbright  vs.  Wall. 

A  fiSdavits  used  on  hearing  of  application  for  injunction  must  be  set  forth 
in  the  bill  of  exceptions,  or  otherwise  identified  by  the  chancellor. 
That  they  are  set  forth  in  the  record,  followed  by  the  usual  clerk's 
certificate,  will  not  prevent  a  dismissal. 
Wabneb,  Chief  Justice. 


WiMBERLY  V8.  AdAMS. 

Where  the  brief  of  evidence  shows  no  approval  by  the  court,  the  writ 
of  error  will  be  dismissed. 
Wabneb,  Chief  Justice. 


Huohebs,  Sb.  v8.  Chapman. 

The  land  court  has  no  power  to  try  a  ea/veat  to  the  issuing  of  a  warrant 
or  to  the  granting  of  land.  The  ordinary  can  only  transmit  the  cav- 
eat, etc.,  to  the  superior  court  as  an  original  case.  Code,  §2370.  If 
he  renders  a  judgment  upon  the  caveat,  and  the  caveator  appeals,  and 
the  appeal  is  transmitted,  it  should  be  dismissed,  there  being  no 
provision  of  law  for  such  a  judgment,  or  for  an  appeal  therefrom. 
After  the  appeal  is  dismissed,  the  ordinary  may  still  perform  his 
duty  in  respect  to  an  official  transmission  of  the  original  case.  The 
superior  court  should  not  consider  the  original  case  as  before  it  in 
consequence  of  the  transmission  of  the  appeal. 
Cited  in  the  argument:  Code,  §§2868-2870,  2876. 
Bleckley,  Judge. 
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Platen  ve.  Wilson— Conner,  adm*r,  et  ill.  m.  Cbenj  d  4U, 

Platen  V9.  Wilson. 

[Tbis  case  was  argaed  at  the  last  tenn  and  decision  resexredO 

The  case  was  dismissed  at  the  May  term,  1875,  of  (Chatham  superior 
court.  A  motion  was  made  to  reinstate  the  same  at  the  November 
term,  1876,  on  the  ground  that  the  plaintiff  was  absent  from  the  state 
and  left  the  case  in  the  hands  of  his  attorney  who  died  of  yellow  fe- 
ver in  1876, but  was  a  regular  practitioner  of  law  and  in  health  at  the 
May  term,  1875,  when  the  case  was  dismissed. 

EM,  that  this  court  will  not  reverse  the  decision  of  the  circuit  court 
in  overruling  the  motion  to  reinstate. 
Jackson,  Judge. 


Conner,  adni'r,  et  al,  vs.  Cherry  et  al,\  Griffin  vs.  En- 
glish, sheriff,  et  <U.\  Barlow  V8.  Eaeon ;  Benson  et  al. 
vs.  Jones. 

On  the  facts  alleged  in  complainants'  bill,  the  application  for  in- 
junction and  receiver  was  properly  denied. 


TisoN  VS.  Dart  et  aL 

Discretion  was  not  abused  in  granting  the  injunction.    The  case  is 
within  the  general  rule  on  that  subject. 
Blecklbt,  Judge. 


Richardson  vs.  The  Naooochee  Gk)LD  Mining  Company; 
^  Elliott  vs.  Prentice  et  al. 

This  court  will  not  control  the  discretion  of  the  chancellor  in  the  grant 
of  a  temporary  injunction  for  trespass,  where  the  allegation,  if  any, 
of  insolvency  is  distinctly  denied,  and  where  the  facts  are  conflict- 
ing in  respect  ;to  the  real  cause  of  the  damage  to  the  property  of  the 
complainant— whether  it  be  his  own  act  or  that  of  the  defendant, 
which^urt  his  land. 
Jackson,  Judge. 
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AT  ATLANTA. 


AUGUST  TEEM,  1878, 


Pbesbnt—HIRAM  WARNER Chibf  Justice. 

L.  E.  BLECKLEY Judge. 

JAMES  JACKSON " 


CuTLiFP  et  oL.  V8,  The  Mayob,  etc.,  of  Albany. 

The  proviBion  in  the  constitution  of  1877,  that  "  all  taxation  shall  be 
uniform  upon  the  same  class  of  subjects  .  .  .  within  the  terri- 
torial limits  of  the  authority  levying  the  tax/'  does  not  prevent  the 
imposition  by  a  municipal  corporation  of  a  tax  on  one  class  of  busi- 
ness and  not  on  another. 

Taxes.  Constitutional  law.  Before  Judge  Obibp.  Dough- 
erty Superior  Court.    April  Term,  1878. 

Seported  in  the  decision. 

D.  A.  Yason,  for  plaintiffs  in  error,  cited  as  follows :  Tax 
illegal,  constitution  1877,  art.  7,  sec.  2 ;  art.  8,  sec.  3  ;  char- 
ter of  Albany,  1841,  sec.  12 ;  amended  charter  (1858)  sec.  6  ; 
amended  1869,  p.  11 ;  36  Oa,,  460 ;  Code,  §4847.  City  can- 
not tax  income,  8  Ga.,  23;  50  /J.,  630;  42  li.,  416;  64 
/&.,  645;  50/&.,637. 
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CuUiff  et  al.  vs.  The  Mayor,  etc.,  of  Albany. 

WooTEN  &  Jones,  for  defendants,  cited  as  follows :  City 
has  power  to  impose  license  tax  on  occupations,  50  Ga.^ 
53 ;  42  75.,  596. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  Mayor 
and  Council  of  the  city  of  Albany,  praying  for  an  injunc- 
tion to  restrain  the  defendants  from  proceeding  to  enforce 
a  certain  tax  ordinance  of  said  city.  Upon  hearing  the  ap- 
plication for  the  injunction  prayed  for,  the  chancellor  re- 
fused to  grant  it ;  whereupon  the  complainants  excepted. 

By  its  amended  charter  the  defendants  are  authorized  to 
levy  such  taxes  as  may  be  necessary  for  the  support  of  the 
city  government,  and  in  such  a  way  as  shall  be  deemed  by 
them  to  operate  most  equally  on  all  the  citizens  and  property 
within  the  corporate  limits  of  the  city.  On  the  7th  of  Janu- 
ary, 1878,  the  Mayor  and  Council  of  the  city  of  Albany 
passed  an  ordinance  imposing  a  special  tax  upon  those  who 
were  engaged  in  certain  business  pursuits  or  callings  within 
the  limits  of  said  city,  such  as  retailing  spirituous  liquors, 
keeping  boarding  houses,  billiard  tables,  livery  stables,  and 
various  other  business  pursuits  enumerated  in  said  ordi- 
nance. The  complaint  is  that  only  a  small  portion  of  the 
business  avocations  of  the  citizens  of  Albany  are  taxed, 
whereas  there  are  many  business  pursuits  and  avocations 
carried  on  in  the  city  which  are  not  taxed  by  said  ordinance ; 
that  the  constitution  of  1877  requires  that  all  taxation  shall 
be  uniform  ;  that  if  you  tax  the  liquor-dealer  in  said  city, 
you  must  also  tax  the  gardener,  and  every  other  pursuit  or 
avocation  carried  on  within  the  limits  of  the  city.  The 
constitution  of  1877  declares  that  "all  taxation  shall  be 
uniform  upon  the  same  class  of  subjects  to  be  taxed  within 
the  territorial  limits  of  the  authority  levying  the  tax,"  that 
is  to  say,  that  if  a  tax  of  twenty-five  dollars  is  levied  upon 
the  class  of  liquor-dealers  in  said  city,  the  same  tax  must  be 
levied  upon  all  of  that  same  class  of  subjects  in  order  to 
make  it  uniform.    But  it  does  not  follow  that  because  the 
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Anderson,  ex^r,  vt.  Baker. 

municipal  authorities  think  proper  to  tax  the  class  of  liquor- 
dealers  in  the  city,  that  they  mitst  tax  the  occupation  of  the 
gardener,  or  any  other  occupation  carried  on  in  the  city. 
The  corporation  may  tax  the  business  or  occupation  of  one 
class,  and  omit  to  tax  the  business  or  occupation  of  another 
class.  Mayor  and  Council  of  Athens  vs.  Long  et  al.,  54 
Ga.,  330.  But  if  the  class  of  gardeners,  or  the  class  of 
any  other  occupation,  be  taxed,  the  tax  on  that  class  of 
occupations  must  be  the  same,  in  order  to  secure  unifor- 
mity as  contemplated  by  the  constitution  of  1877. 

As  to  the  other  questions  made  in  the  complainants'  bill, 
see  Home  Insurance  Company  vs.  The  City  of  Atcgtcstaj 
50  Ga.y  53.  Burch  vs.  The  Mayor  nmd  Aldermen  of 
Sava/nnahy  42  Oa.^  596. 

In  view  of  the  facts  contained  in  the  record,  there  was 
no  error  in  refusing  the  injunction  prayed  for. 

Let  the  judgment  of  the  court  below  be  aflBrmed. 


Anderson,  executor,  vs.  Bakeb. 

1.  To  pass  the  legal  title  by  the  plaintiff  in  execution,  there  must  be 
an  indorsement  or  assignment  thereof  in  writing. 

2.  If  it  be  a  suit  in  trover  therefor,  and  the  plaintiff  in  the  trover  case 
seeks  to  recover  from  the  defendant  on  the  ground  that  he  let  de 
fen  dan  t  have  the  fi.  fa.  as  collateral  security  to  pay  a  debt  he  owed 
him,  the  burden  would  be  upon  the  plaintiff  in  trover,  even  if  he 
ever  had  good  title,  to  show  that  the  debt  was  paid  before  he  could 
recover. 

Title.  Contracts.  Trover.  Onus  probandi.  Before 
Judge  Hall.  Kockdale  Superior  Court.  October  Ad- 
journed Term,  1877. 

Reported  in  the  opinion. 

Clark  &  Pace,  for  plaintiff  in  error. 

J.  J.  Floyd  ;  A.  C.  McCalla,  for  defendant. 
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Anderaon,  ex^r,  9».  Baker. 

Jackson,  Judge. 

Newton  Anderson  brought  trover  to  recover  an  execution 
from  Daniel  N.  Baker.  The  jury,  under  the  charge  of  the 
court,  found  for  the  defendant,  when  the  plaintiff  moved 
for  a  new  trial,  which  was  not  granted,  and  the  not  grant- 
ing it  is  the  error  assigned. 

1.  It  is  said  that  the  verdict  is  contrary  to  the  evidence 
and  the  principles  of  justice  and  equity.  It  appears  that 
the  execution  is  in  the  name  of  Stephen  Mayfield,  bearer, 
and  Anderson,  executor  of  Jesse  L.  Baker,  brought  trover 
for  it.  The  misfortune  to  his  case  is  that  he  shows  no  title 
to  the  execution.  The  Code,  §2776,  declares  that  judg- 
ments and  executions  are  negotiable  by  indorsement  or  writ- 
ten assignment.  Mayfield  does  not  indorse  or  assign  in 
writing  this  execution  to  Jesse  L.  Baker,  or  to  Anderson, 
his  executor,  so  far  as  the  record  discloses  the  evidence ; 
therefore  there  is  no  title  to  the  execution  in  Baker,  but  it 
is  in  Mayfield.  How  then  can  the  verdict  be  said  to  be 
against  the  evidence  or  the  principles  of  justice  ? 

2.  But  it  is  urged  further,  that  Jesse  L.  Baker  let  the  de- 
fendant, Daniel  K.  Baker,  have  the  execution  as  collateral, 
and  the  court  charged  the  jury  that  before  he  could  recover 
it,  the  executor  of  Jesse  L.  must  show  that  he  had  paid  the 
debt  Jesse  L.  owed  Daniel  N.  Baker ;  and  it  is  insisted  in  the 
motion  for  a  new  trial  that  this  charge  is  error.  If  it  were 
necessary  to  consider  the  point,  on  the  idea  that  the  plain- 
tiff had  a  possessory  title  to  such  a  paper,  we  should  hold 
that  the  charge  is  right  Daniel  N.  got  the  paper  from 
Jesse  L.,  if  it  ever  was  his  lawfully,  for  a  particular  purpose, 
to  secure  a  certain  debt,  and  before  Jesse  L.,  or  his  represen- 
tative, could  dispossess  him  of  it,  the  onus  is  upon  Jesse  L. 
and  his  executor,  to  show  that  he  converted  it  to  some  other 
purpose,  or,  in  other  words,  that  the  debt  to  pay  which  it 
was  turned  over  to  Daniel  N.  had  been  paid,  and  that  he 
was  wrongfully  holding  on  to  it. 

So  we  think,  in  any  view  of  the  case,  the  law  was  prop- 
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Wfttkins  ««.  The  Btate. 

erly  given  to  the  jury,  and  they  found  right ;  and  the  judg- 
ment is  affirmed. 


Watkins  v8.  The  State  of  Georgia. 

1.  Where  it  was  discovered,  after  the  jury  had  been  impaneled  and  the 
defendant  arraigned,  but  before  any  evidence  had  been  introduced, 
that  two  of  the  jurors  had  been  on  the  grand  jury  which  found  the  in- 
dictment, it  was  proper  to  discharge  that  jury  and  impanel  another. 

2.  Such  a  proceeding  does  not  put  the  defendant  in  jeopardy  within 
the  meaning  of  the  constitution,  so  as  to  prevent  a  trial  afterwards. 

8.  Newly  discovered  evidence  is  not  ground  for  new  trial  where  it  ap- 
pears that  by  the  use  of  proper  diligence  it  could  have  been  had 
before. 

4.  There  is  sufficient  evidence  to  support  the  verdict 

Criminal  law.  Constitutional  law.  Practice  in  the  Supe- 
rior Court.  New  trial.  Before  Judge  Hall.  Eockdale 
Superior  Court.     October  Adjourned  Term,  1877. 

Watkins  was  indicted  for  carrying  concealed  weapons. 
On  the  trial,  after  the  jury  had  been  impaneled  and  the 
prisoner  arraigned,  and  while  the  solicitor  general  was  read- 
ing the  indictment,  it  was  discovered  that  two  of  the  jurors 
had  been  members  of  the  grand  jury  which  found  the  bill. 
The  court  thereupon  discharged  the  entire  jury  and  had  an- 
other impaneled.  There  was  a  mistrial.  At  a  subsequent 
term,  defendant  pleaded  that  he  had  already  been  placed  in 
jeopardy  for  the  same  offense.  This  was  tried,  by  consent, 
together  with  the  general  issue.  The  jury  found  defendant 
guilty.  He  moved  for  a  new  trial,  among  other  things,  be- 
cause the  verdict  was  contrary  to  law  and  evidence,  and 
because  of  newly  discovered  evidence  tending  to  show  an 
aHH  by  reason  of  sickness,  and  to  contradict  one  of  the 
state's  chief  witnesses.  (It  appears  from  the  judge's  note 
to  the  motion  for  new  trial,  that  the  state's  witness  had 
given  the  same  evidence  at  the  time  of  the  mistrial.) 

The  motion  was  overruled,  and  defendant  excepted. 
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Watldns  V8,  The  State. 

A.  C.  McCalla  ;  J.  W.  Pruett,  for  plaintiff  in  error, 
cited  (on  former  jeopardy),  Code,  §5000 ;  66  Oa.^  521,  625 ; 
(discharging  jury),  55  Oa.,  288;  59  Id.,  707;  40  Id.,  253; 
57  lb.,  329,  609  ;  53  Ih.,  428,  602 ;  8  lb.,  173 ;  23  lb.,  493 ; 
34/*.,2323;  49/5.,  103. 

F.  D.  DisMUKE,  solicitor  general,  by  James  S.  Boynton, 
for  the  state,  cited  9  Oa.,  413. 

Wakner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  carrying 
upon  his  person  a  pistol  concealed,  and  upon  his  trial 
therefor,  was  found  guilty.  A  motion  was  made  for  a 
new  trial  on  the  several  grounds  therein  set  forth,  which 
was  overruled,  and  the  defendant  excepted.  The  defendant 
filed  a  plea  that  he  had  been  put  in  jeopardy  on  a  former 
trial  for  the  same  offense  on  the  same  indictment,  and  was 
therefore,  entitled  to  an  acquittal. 

It  appears  from  the  evidence  in  the  record,  that  at  a  former 
term  of  the  court,  at  which  a  mistrial  was  had  in  the  case,  a 
jury  was  selected  for  the  trial  of  the  defendant,  but  whether 
sworn  or  not  the  evidence  is  conflicting ;  that  the  defendant 
had  been  arraigned,  and  the  solicitor  general  was  reading  the 
indictment  to  the  jury  when  it  was  discovered  that  two  of 
the  jurors  had  been  on  the  grand  jury  that  found  the  bill  of 
indictment  against  the  defendant ;  that  the  court  discharged 
that  jury,  and  impaneled  another  jury  over  defendant's  objec- 
tions. This  was  done  before  any  evidence  had  been  submitted 
to  the  jury  by  the  prosecuting  ofiicer  for  the  state.  It  does  not 
appear  that  the  disqualification  of  the  jurors  was  known  to 
either  party  until  the  indictment  was  being  read,  as  before 
stated. 

1,  2.  According  to  the  interpretation  given  to  the  4681st 
section  of  the  Code  by  this  court,  in  Jackson  vs.  The  State, 
51  Ga.,  402,  there  would  have  been  no  error  in  withdrawing 
the  two  disqualified  jurors  and  substituting  two  others  in 
their  places  who  were  not  disqualified,  or,  as  was  done  in 
this  case,  withdrawing  the  whole  panel  and  furnishing  the 
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defendant  with  another  unobjectionable  panel,  and  therefore 
the  defendant  was  not  put  in  jeopardy  in  contemplation  of 
the  law ;  and  that  being  so,  the  question  whether  the  jury 
was  sworn  or  not — sworn  when  the  two  disqualified  jurors 
were  discovered — was  an  immaterial  and  irrelevant  question. 

3.  As  to  the  newly  discovered  evidence,  defendant  knew 
what  Aycock  had  sworn  at  the  previous  terra  of  the  court 
when  there  was  a  mistrial,  and  if  he  was  sick  at  the  time 
testified  to  by  Aycock,  he  knew  that  fact,  and  also  must 
have  known  by  whom  he  could  have  proved  his  sickness,  by 
the  exercise  of  proper  diligence. 

4.  There  is  suflBcient  evidence  in  the  record  to  support 
the  verdict,  and  there  was  no  error  in  overruling  the  mo- 
tion for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  aiBBirmed. 


Donaldson  vs.  Cothran,  administrator,  et  al. 

1.  On  a  motion  for  a  new  trial  by  the  plaintiff,  because  the  verdict  is 
too  small  and  cannot  be  sustained  by  any  view  of  the  facts  for  the 
sum  found  by  the  calculation  of  the  jury: 

Held,  that  if  it  be  found  by  any  one  calculation  authorized  by  law  and 
evidence,  whether  it  be  the  same  adopted  by  the  jury  or  not,  the 
verdict  can  be  sustained,  then  this  court  will  not  control  the  discre- 
tion of  the  presiding  judge  in  overruling  the  motion  for  the  new 
trial. 

2.  On  a  suit  against  six  joint  and  several  makers  of  a  note,  where  some 
had  paid  off  their  shares  of  principal  and  interest  due  at  the 
time  paid,  by  agreement  with  the  payee,  the  said  payments  ought 
to  be  applied  to  the  pro  rata  of  priijcipal  as  well  as  interest  due  by 
the  makers  so  paying  their  shares;  and  that  the  verdict  against  all 
the  defendants  for  the  balance  due  after  said  payments  are  so  cred- 
ited, is  legal  and  valid,  and  ought  to  be  upheld,  especially  where  the 
evidence  as  to  how  many  of  the  shares  which  have  been  so  paid,  is 
conflicting,  and  if  some  of  it  was  believed  by  the  jury,  and  the  pay- 
ments had  been  credited  on  the  note,  the  verdict  would  be  too 
large. 

Promissory  notes.     New  trial.     Before  Judge  Undeb- 
wooD.     Bartow  Superior  Court.     January  Term,  1878. 
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Ponaldson  w.  Cothrtn,  adin'r,  etol. 

Keported  in  the  opinion. 

W.  T.  "Wofford;  A.  Johnson,  for  plaintiff  in  error. 

Stansell  &  WoFFORD ;  Dabney  &  FoucHE,  for  defeiid- 
ants,  cited  27  Oa,,  239;  65  lb.,  200;  60  lb.,  634,  722;  20 
lb.,  668. 

Jackson,  Jndge. 

This  was  a  suit  on  a  promissory  note  against  several  de- 
fendants, by  which  they  jointly  and  severally  promised  to 
pay  the  plaintiff  $4,181.00.  The  jury  found  for  the  plain- 
tiff $2,908.72,  and  the  plaintiff  moved  for  a  new  trial  on 
the  ground  that  the  verdict  was  not  large  enough,  and  was 
against  law,  and  unsupported  by  evidence,  for  the  sum  ren- 
dered in  the  verdict.  The  presiding  judge  overruled  this 
motion  and  the  plaintiff  brings  the  case  here  for  review. 

The  plea  of  defendants  mainly  relied  upon  was  payment 
of  the  note,  and  some  complaint  was  made  that  undei*  the 
general  allegation  by  one  defendant  that  the  note  was  paid, 
evidence  was  inadmissible  to  show  payments  made  by  other 
defendants,  but  no  error  is  assigned  upon  this  point,  nor  is 
it  a  ground  set  out  in  the  motion  for  a  new  trial. 

If  it  were,  there  is  nothing  in  it ;  because  if  plaintiff  got 
his  money  from  any  one  or  more  of  defendants,  he  would 
liave  no  right  to  recover  it  out  of  the  others.  Those  who 
had  paid  it  might  sue  for  contribution,  but  as  to  the  payee 
the  note  would  be  dead. 

So  that  the  question  is  reduced  to  the  point,  is  there  evi- 
dence to  sustain  the  verdict  ?  That  is  mainly  matter  of  cal- 
culation. Some  payments  were  made  on  the  note  by  some 
of  the  makers,  and  with  the  understanding  that  these  pay- 
ments should  go  when  made  to  thQir  pro  rata  share  of  the 
note,  and  their  entire  pro  rata  of  principal  and  interest  was 
paid  off. 

Counsel  for  plaintiff  insists  that  these  payments  should 
be  applied  to  interest  alone ;  as  the  interest  is  not  all  paid 
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off  yet,  or  not  a  great  deal  over  it ;  while  the  defendants 
say  that  as  it  was  agreed  that  these  payments  should  go  to 
the  pro  rata  share  of  those  who  paid  their  share,  they  ought 
to  be  counted  and  calculated  as  principal  as  well  as  interest — 
that  is,  when  made  they  extinguished  interest  of  the  share 
up  to  the  time  of  payment,  and  then  the  principal  of  the 
share  paid.  The  general  rule  undoubtedly  is,  that  payments 
are  first  applied  to  interest  before  any  of  the  principal  debt 
can  be  extinguished ;  but  we  think  that  where  the  payee 
agrees  to  receive  the  money  to  extinguish  shares  of  princi- 
pal and  interest  both,  then  the  rule  ought  to  be  the  other 
way.  True,  the  plaintiff  refused  to  relieve  any  defendant, 
but  that  was  probably  because  the  others  might  be  thereby 
discharged ;  but  he  did  agi-ee  to  receive  shares  and  credit 
the  note  with  the  shares  so  received.  And  we  think  this 
agreement  meant  to  apply  the  payments  made  under  it  to 
principal  as  well  as  interest. 

Counting  the  payments  and  crediting  the  note  in  this 
way,  the  verdict  is  right  in  the  most  favorable  view  of  the 
evidence  for  the  plaintiff. 

Taking  some  of  the  evidence  as  true,  and  the  verdict  may 
even  be  too  large,  because  there  is  evidence  that  all  of  the  six 
makers,  except  one,  had  paid  their  shares.  In  any  event, 
the  presiding  judge  was  satisfied  with  the  finding.  We  think 
there  is  enough  evidence  to  uphold  it,  and  decline  to  inter- 
fere with  his  discretion  in  overruling  the  motion.  See  Dacy 
V8.  Oay,  16  Oa,,  204. 

Judgment  affirmed. 


Harris,  assignee,  v%.  Morris. 

A  declaration  by  an  assignee  in  bankruptcy  alleged  that  the  insolvent 
was  adjudged  an  involuntary  bankrupt  on  March  26, 1877:  that  he  had 
been  insolvent  since  the  preceding  December;  that  in  January,  1877, 
he  combined  with  the  defendant,  a  creditor,  who  had  notice  of  his 
insolvency,  to  give  an  illegal  preference  to  him,  in  fraud  of  his  other 
creditors;  that  a  large  note  held  by  the  defendant  was  accordingly 
divided  into  small  notes  within  the  jurisdiction  of  the  county  court, 
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tent  to  prefer  C.  Morris,  a  creditor  having  a  claim  against 
hina,  suffered  and  allowed  his  goods  to  be  seized  on  execu- 
tion in  favor  of  said  Morris,  he  knowing  the  same.  On  the 
13th  of  January  1877,  Louis  Morris  gave  to  C.  Morris  four 
notes  for  one  hundred  dollars  each,  one  for  $50.00  and  one 
for  $65.95,  due  one  day  after  date,  the  consideration  of  said 
notes  being  a  debt  of  five  hundred  and  fifteen  dollars  and 
ninety-five  cents,  pretended  to  be  due  from  C.  Morris  to 
Louis  Morris,  his  brother.  The  debt  of  $515.95  was  thus 
subdivided  into  six  small  debts,  all  within  the  jurisdiction 
of  the  magistrate's  and  county  court.  These  notes  were 
sued  in  the  county  court  of  Clarke  county  on  the  15th  of 
January,  1877,  and  judgment  was  rendered  by  default  on 
each  of  said  six  notes  on  the  5th  of  February  1877,  Louis 
Morris  having  waived  copy  of  summons  and  process  and  all 
further  service  and  notice. 

"  This  was  in  pursuance  of  a  fraudulent  and  corrupt 
agreement  to  defraud  other  creditors,  and  to  prefer  C.  Mor- 
ris, Louis  Morris  being  insolvent  in  December  1876,  Janu- 
ary 1877,  and  February  1877  so  known  to  C.  Morris,  and 
the  whole  transaction  was  in  fraud  of  the  provisions  of  the 
bankrupt  act,  which  forbids  an  insolvent  debtor  from  pre- 
ferring a  creditor  knowing  of  his  insolvency :  judgments 
having  been  rendered  on  the  six  small  notes  given  for  tlie 
large  debt  of  $515.95  on  the  5th  of  February  1877,  under 
circumstances  before  alleged.  Louis  Morris  had  his  stock  of 
goods  levied  upon  under  said  executions,  by  J.  A.  Brown- 
ing, sheriff  of  Clarke  county,  Ga.,  on  the  9th  of  February 
1877,  and  on  the  19th  of  February  said  Morris'  stock  of 
goods  was  sold  under  the  Ji.  fas.  founded  on  the  judgments 
rendered  February  5th  1877,  in  the  county  court,  and  from 
the  proceeds  of  this  sale  the  sheriff  paid  over  to  C.  Morris 
three  hundred  and  seventy -five  dollars.  This  preference  of 
the  creditor,  C.  Morris,  by  Louis  Morris,  under  the  forego- 
ing circumstances,  was  in  violation  of  the  provisions  of  the 
bankrupt  act,  and  Louis  Morris  having  been  declared  a 
bankrupt  within  two  months'  time  from  the  preference  of 
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creditor,  your  petitioner  brings  this  hia  suit,  having  first  ob- 
tained leave  of  his  Honor,  Jno.  Erskine,  Judge  District 
Court,  Northern  District  of  Georgia,  and  seeks,  under  the 
provisions  of  the  bankrupt  act,  to  recover  back  from  O. 
Morris  the  amount,  $375.00,  of  liis  preference  from  Louis 
Morris,  for  assets  for  the  benefit  of  the  creditors  of  said 
Louis  Morris.  Tour  petitioner  shows  that  debts  to  the 
amount  of  $2,000.00  have  been  proven  against  Louis  Mor- 
ris, and  that  the  estate  of  Louis  Morris  has  paid  nothing  at 
all,  said  Morris  having  been  hopelessly  insolvent  since  De* 
cember  1,  1876,  and  unless  the  preference  given  to  creditor 
be  recovered  back,  there  will  be  nothing  whatever.  Bj  the 
division  of  the  debt  of  $51 5.95  into  six  small  debts,  all  within 
jurisdiction  of  the  county  court,  C.  Morris  was  enabled  to 
get  judgments  in  twenty  days,  whereas  otherwise  he  would 
have  had  to  sue  in  the  superior  court,  at  which  time  other 
creditors  could  have  sued  and  got  their  judgments  as 
early  as  C.  Morris.  By  giving  the  small  notes  and  suf- 
fering judgments  fraudulently,  C.  Morris  was  preferred  be- 
fore  other  creditors.  He  gave  the  small  notes  January  13th, 
acknowledged  service  and  waived  everything  January  15th, 
suffered  judgments  by  default  February  5  1877  ;  on  the  9th 
of  February  procured  and  suffered  hie  goods  to  be  seized 
on  execution  f^on  or  about  the  20th  received  from  the  sher- 
iff part  proceeds  of  the  sale  of  Louis  Morris'  goods.  Louis 
Morris  was  insolvent  all  this  time,  so  known  to  C.  Morris, 
and  the  transaction  was  in  fraud  of  the  provisions  of  the 
bankrupt  act.'* 

1.  "  That  the  said  L.  Morris,  within  two  months  before 
the  filing  of  the  petition  against  him  in  bankruptcy,  did 
procure  or  suffer  his  property  to  be  attached,  sequestered  or 
seized  on  execution  by  C.  Morris,  with  a  view  to  give  a 
preference  to  such  creditor  by  such  attachment,  sequestra 
tion  or  seizure  over  the  other  creditors. 

2.  '^  That  Louis  Morris  was  insolvent  at  that  timo,  or  in 
contemplation  of  insolvency. 
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3.  "  That  the  judgment  creditor,  at  the  time  his  said 
debtor  procured  or  suffered  such  attachment,  sequestration 
or  seizure  of  the  property  of  the  bankrupt,  had  reason  or 
cause  to  believe  that  the  said  debtor,  whose  property  was  so 
attached,  sequestered  or  seized,  was  insolvent,  and  that  he 
procured  or  suffered  such  attachment,  sequestration  or  seia- 
ure  of  his  property  to  be  made  to  secure  such  prefer- 
ence, and  in  fraud  of  the  provisions  of  the  bankrupt  act." 

To  this  declaration  of  the  plaintiff  the  defendant  dec- 
marred  generally.  The  court  sustained  the  demurrer  an4 
dismissed  the  plaintiff's  action.  Whereupon  the  plainti£E 
excepted. 

Although  the  plaintiff^s  declaration  is  loosely  drawn,  and 
the  facts  not  stated  with  that  logical  clearness  which  good 
pleading  requires,  stiU  we  think,  assuming  all  the  allegation! 
contained  therein  to  be  true,  as  the  demurrer  does,  that  the 
same  are  sufficient  to  authorize  a  recovery  under  the  pro- 
visions of  the  5128th  section  of  the  Revised  Statutes  of  the 
United  States.  Whilst  it  may  be  true  that  the  judgments 
could  not  be  attacked  collaterally  so  far  as  third  persons 
who  are  strangers  thereto,  and  to  the  transaction  complained 
of,  are  concerned,  yet  as  to  the  parties  to  the  judgments  the 
same  are  void  as  to  them  under  the  provisions  of  the  Re- 
vised Statutes  of  the  United  States  before  cited.  In  our 
judgment,  the  court  erred  in  sustaining  the  demurrer  to  the 
plaintiff's  declaration. 

Let  the  judgment  of  the  court  below  be  reversed. 


Newman  vs.  The  State  of  Georgia. 

To  justify  killing  another  in  defense  of  person  or  goods,  it  must  be 
shown  that  it  was  necessary  to  do  so  in  order  to  prevent  the  com- 
mission of  a  felony  thereon;  and  to  justify  an  attempt  to  kiU  an- 
other with  a  weapon  likely  to  produce  death,  on  the  same  groundi^ 
it  must  appear  that  the  attempt,  or  assault  with  intent  to  do  so,  wa« 
equally  necessary.  The  whole  charge  must  be  considered  to  arrive 
at  the  meaning  of  its  several  parts,  and  considering  it  all  as  set  out 
in  the  reoord,  the  above  principle  appears  to  have  been  giv«n  to  the 
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jury,  and  the  charge,  as  a  whole,  is  substantially  correct,  and  not 
such  as  apparently  to  mislead  the  jury. 
2.  The  verdict  is  supported  by  the  evidence,  and  not  contrary  to  law. 

Criminal  law.  Charge  of  court.  New  trial.  Before 
Judge  Bdchanan.     Heard  Superior  Court.     March  Term, 

1878. 

Newman  was  indicted  for  assault  with  intent  to  murder, 
alleged  to  have  been  committed  on  his  brother,  and  found 
guilty.  He  moved  for  a  new  trial,  which  was  refused,  and 
he  excepted.  Taking  the  whole  charge  together,  its  sub- 
stance seems  to  be  about  this :  Assault  with  intent  to  mur- 
der is  like  murder  without  the  death ;  hence  the  law  of  mur- 
der is  applicable  mutatis  fnutandis;  to  justify  killing,  where 
the  charge  is  murder,  on  the  ground  that  it  was  done  in  de- 
fence of  person  or  property,  it  must  appear  that  such  act 
was  necessary  to  prevent  the  commission  of  a  felony  there- 
on, etc. 

Davis  &  Beewsteb  ;  P.  F.  Sbcfth  ;  Cox  &  Mebbell,  for 
plaintiff  in  error,  cited  (on  tlie  charge  of  court)  56  Ga.^  630 ; 
43  li.,  88 ;  (mutual  combat)  46  Ga.,  148 ;  30  /^.,  67 ;  15 
/J.,  223 ;  (general  error)  26  Ga.^  528. 

S.  W,  Harris,  solicitor  general,  for  the  state,  cited  (on 
charge  of  court)  58  Ga.^  35 ;  59  /^.,  233 ;  48  /*.,  545 ;  57 
/J.,  50  ;  7  lb.,  13 ;  (omission  as  to  mutual  combat)  28  Ga., 
200,  216;  35  /A.,  241 ;  (did  charge)  Code,  §4325.  See  19 
Ga.,6',  Code,  §4656. 

Jackson,  Judge. 

The  motion  for  a  new  trial  was  predicated  mainly  upon 
an  alleged  error  in  the  charge  of  the  court.  The  defend- 
ant's counsel  insisted  that  the  court  erred  in  the  chai^  in 
respect  to  murder,  by  charging  that,  in  defense  of  self  or 
property,  it  must  be  necessary  to  kill  to  prevent  the  felony 
on  either  of  these,  before  the  defendant,  or  accused,  could 
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justify.  In  an  indictment  and  trial  for  murder,  the  counsel 
admitted  that  such  was  the  law,  but  not  on  a  trial  for  assault 
with  intent  to  murder,  because  the  fact  that  the  killing  did  not 
occur  showed  that  it  was  unnecessary.  There  may  be  some 
inaccuracy  in  the  charge  in  this  respect,  and  in  other  respects 
complained  of  taken  separately,  but  taken  in  its  entirety,  we 
think  it  substantially  correct.  The  court,  in  other  parts  of 
the  charge,  had  guarded  the  jury  in  regard  to  the  nature  of 
the  offense  charged,  and  had  shown  to  them  fully  the  reason 
why  it  was  necessary  to  give  in  charge  the  law  of  murder ; 
and  we  do  not  think  that  men  of  ordinary  capacity  could 
well  have  been  misled  by  the  portion  complained  of.  The 
meaning  of  the  court  was,  that  if  death  had  ensued,  then  it 
would  have  been  necessary  to  make  such  proof;  and  as 
death  did  not  ensue,  then  it  was  necessary  to  make  equiva- 
lent proof  if  the  accused  shot  with  intent  to  kill,  which 
issue  was  fairly  put  in  another  part  of  the  charge.  The 
whole  spirit  of  the  charge  seems  to  be  to  the  effect  that  if 
the  prosecutor  had  been  killed,  and  the  accused  had  at- 
tempted to  justify  the  act  of  killing,  then  he  must  have 
shown  the  necessity  of  doing  so  to  protect  himself  or  his 
property  from  a  felony ;  and  as  the  shot  did  not  result  in 
loss  of  life,  before  he  could  justify  the  attempt  to  kill, 
he  must  show  the  same  necessity  for  the  assault  with  intent 
to  kill,  or  the  attempt  to  kill.  Taking  all  of  the  charge 
together,  this  appears  to  have  been  the  meaning  of  it,  and 
we  hardly  think  it  could  have  been  misunderstood. 

2.  It  was  a  contest  between  brothers  about  a  wagon  body ; 
both  were  to  blame,  but  the  wagon  seemed  to  belong  to  the 
prosecutor ;  and  the  assailant  went  off  for  a  gun,  deliberately 
loaded  it,  and,  despite  the  efforts  of  his  wife,  shot  at  his 
brother  as  he  poked  out  his  head  from  behind  a  tree,  and 
the  shot  took  effect  in  his  head.  Had  death  ensued,  it  would 
have  been  a  case  of  murder,  under  the  facts ;  and  death  not 
ensuing,  the  case  is  one  of  attempt  to  kill  with  that  delibera- 
tion and  under  those  circumstances  which  make  assault  with 
intent  to  murder. 

Judgment  aflBrmed. 
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-eiTewl  Kennedy  et  al,  vs,  Seamans,  ordinary,  et  al. 

104  6:oi 

■  %  13^  There  is  no  law  ia  Georgia  providing  for  remuneration  to  be  paid  to 

^  persons  who  sit  on  coroners*  juries.. 
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Laws.  Jurors.  Coroners'  inquests.  Before  Judge  Hall. 
Eockdale  Superior  Court.     April  Term,  1878. 

BiEjported  ia  th^  decision. 

A.  C.  McCalla,  for  plaintiffs  in  error,  cited  Code,  §§51^5, 
3940. 

J.  N.  Glenn,  for  defendants,  cited  Cobb's  Di^^t,  360 ; 
acts  1855-6,  p.  274-5;  acts,  1858,  p.  102;  Code  of  1863, 
§3846 ;  Code  of  X868,  §3866 ;  Code  of  1873,  §3943 ;  con- 
stitution of  1868,  art.  5,  sec.  13,  par.  2 ;  Code,  §§3943,  518. 

Warnee,  Chief  Justice. 

This  was  an  application  by  the  complainants  to  the  judge  of 
the  superior  court  for  a  mandamus  requiring  the  ordinary 
of  Eockdale  county  to  audit  their  accounts  for,  and  the  treai- 
surer  of  said  county  to  pay  them,  $2.00  per  day  for  their 
services  as  jurors  upon  a  coroner's  inquest  held  in  said 
county,  or^  show  cause  why  they  should  not  do  so,  Tho 
m/indamna  nisi  waa  granted,  and  made  returnable  to  th^ 
April  term  of  the  superior  court,  at  which  term  the  court, 
after  hearing  and  considering  the  answers  of  the  ordinary 
and  treasurer,  refused  to  grant  an  order  making  the  m^a^n- 
dmnus  absolute.    "Whereupon  the  complainants  excepted. 

We  are  not  aware  of  any  law  which  makes  provision  for 
the  payment  of  $2.00  per  day,  or  any  other  sum,  to  jurors 
serving  upon  coroners'  inquests  in  this  state.  Before  an 
oflScer  can  be  required  to  pay  out  public  money,  or  be  jus- 
tified in  doing  so,  those  who  demand  its  payment  should  be 
able  to  show  a  clear  provision  of  the  law  which  entitle^ 
them  to  receive  it.  There  was  no  error  in  refusing  to  grant 
an  absolute  wmidamus  on  the  statement  of  facts  con- 
tained in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Willis  vs.  "VTest. 

The  act  of  1850,  which  repealed  the  act  of  1850,  with  the  proyiso  that 
no  attorney  at  law  shall  be  allowed  to  give  eridence  derived  **  from 
the  admission  or  confession  of  the  opposite  party  after  he  has  been 
employed  in  the  case,"  is  itself  repealed  by  the  act  of  1866,  which 
makes  all  persons  competent  except  as  therein  excepted,  and  the 
latter  act,  while  it  declares  that  no  attorney  **  shall  be  compellable 
to  give  evidence  for  or  against  his  client/'  permits  the  attorney  to 
testify  as  other  witnesses,  if  he  sees  fit  to  do  so,  leaving  the  jury  to 
judge  of  his  credibility  aa  of  that  of  all  other  witnesses. 

Witness.  Attorney  and  client*  Laws.  Before  Jadge 
Hall.     Pike  Superior  Court     October  Adjourned  Term, 

1877. 

West  sued  Willis  in  a  justice  court.  On  the  trial,  plain- 
tiffs attorney  offered  to  testify  to  certain  admissions  made 
by  defendant  to  him.  The  justice  held  him  not  to  be  a 
competent  witness.  Judgment  was  rendered  for  defendant. 
On  certiorari  by  plaintiflE,  a  new  trial  was  awarded  on  ao- 
count  of  the  above  ruling,  and  defendant  excepted. 

S.  D.  Ibvin,  by  brief,  for  plaintiff  in  error,  cited  Cobb^s 
Dig.  p.  280  ;  act  Feb.  21,  1850  ;  acts  1859,  p.  18  ;  18  Oa., 
268;  15  /*.,  270;  16  /*.,  460;  21  lb.,  308 ;  24  /J.,  454; 
27  lb.,  444 ;  28  Ib.y  815  ;  29  /i.,  291 ;  32  lb.,  173 ;  Code, 
§§3854, 3797. 

8.  J.  RoasBS :  J.  A.  Hunt,  for  defendant 

Jackson,  Judge. 

The  circuit  court  sustained  this  certio7*ari  on  the  ground 
that  the  testimony  of  the  attorney  at  law  was  excluded  by  the 
justice  of  the  peaoe  because  he  testified,  or  offered  to  testify, 
to  admissions  of  the  other  party  to  him  after  he  was  charged 
with  the  case.  The  act  of  1850,  which  excluded  attorneys 
from  testifying  in  certain  cases^  was  repealed  by  the  act  of 
1859^  with  the  f oUowing  proviso :  "  Provided,  nevertheleBSy 
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that  no  attorney  at  law  shall  be  allowed  to  give  evidence  of 
any  fact,  or  admission,  or  confession,  which  has  come  to  his 
knowledge  by  the  admission  or  confession  of  the  opposite 
party  after  he  has  been  employed  as  counsel  in  the  case." 
Acts  of  1859,  p.  18. 

The  act  of  1866  declares  all  persons  competent,  with  cer- 
tain exceptions  therein  named,  and  repeals  all  conflicting 
laws.  Among  the  exceptions  is  this :  "  Nor  shall  any 
attorney  be  compellable  to  give  evidence  for  or  against  his 
client."  Acts  of  1866,  p.  138.  The  simple  question  is, 
does  the  act  of  1866  repeal  the  act  of  1859?  "We  think 
that  it  does.  It  deals  with  attorneys,  and  declares  that  they 
shall  not  be  forced  to  give  evidence  on  either  side,  but  leaves 
the  matter  at  their  option  ;  and  it  expressly  declares  that  aU 
persons^  attorneys  included  of  course,  shall  be  competent 
witnesses,  except  as  therein  excepted.  They  are,  therefore, 
competent,  though  not  compellable,  to  testify ;  and  when 
they  do  testify  they  can  testify  as  other  witnesses,  leaving 
their  credibility  for  the  jury. 

The  court  was  right,  therefore,  in  our  judgment,  to  sus- 
tain the  certiorari. 

Judgment  aflBrmed. 


WuiGHT  V8,  Wilson. 

Where  a  written  agreement  of  compromise  was  entered  into  between 
the  plaintiff  and  defendant  in  certain  justice  court  judgments,  which 
purported  to  settle  all  of  such  judgments,  parol  evidence  to  show 
that  the  one  levied  was  not  included,  was  inadmissible  upon  the 
trial  of  an  illegality  filed  thereto.  If  by  fraud,  accident  or  mistake, 
such  agreement  did  not  speak  the  truth,  plaintiff  should  have  so  al- 
leged in  his  replication. 

Contracts.  Evidence.  Before  Judge  Hall.  Newton 
Superior  Court.    March  Term,  1878. 

To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  that  one  of  the  grounds  of  the  motion  for  new 
trial  was  the  admission  of  parol  evidence  to  show   what 
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judgments  were  intended  to  be  settled,  and  what  not,  by 
the  agreement  with  defendant. 

SiMMs  &  Dickson,  for  plaintiff  in  error,  cited  Code,  §3800 ; 
36  Ga.j  454;  54  /^.,  586;  Code,  §§2755,  2756-7,  2636, 
2654. 

Emmetf  Womacjk,  for  defendant. 

Warnek,  Chief  Jnstice. 

This  case  came  before  the  coart  below  on  the  trial  of  an 
issue  formed  on  an  affidavit  of  illegality  to  an  execution 
from  a  justice  court,  on  an  appeal  therefrom.  On  the  ap- 
peal trial  in  the  superior  court,  the  jury  found  the  issue  in 
favor  of  the  plaintiff  in  execution.  The  defendant  made  a 
motion  for  a  new  trial  on  the  grounds  therein  stated,  which 
was  overruled,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  Wilson 
had  obtained  sundry  judgments  in  a  justice  court  against 
Wright,  all  of  the  same  date,  suposed  to  amount  to  about 
$650.00.  The  issue  tried  on  the  affidavit  of  illegality  was 
whether  the  fi*fa.  levied  on  the  defendant's  property  was 
included  in  the  following  written  agreement  of  compromise : 
"  I  hereby  agree  and  protnise  to  accept  from  W.  J.  Wright, 
three  hundred  and  fifty  dollars  in  full  satisfaction  of  the 
judgment  claims  in  my  favor  V8,  said  W.  J.  Wright,  justice 
court  judgments  amounting  now  to  about  $650.00  in 
all,  on  or  by  the  15th  day  of  next  November,  and  if  said 
sum  of  three  hundred  and  fifty  dollars  t)e  not  paid  by  said 
time,  this  agreement  of  compromise  is  null  and  void,  and 
said  judgment  claims  shall  be  at  liberty  to  proceed  for  the 
full  amount  due  on  them.  This  agreement  made  in  con- 
sideration that  said  W.  J.  Wright  shall  not  go  into  bank- 
ruptcy. 

April  29th,  1873. 

(Signed)  Wm.  M.  Wilson, 

per  Floyd  &  Middlebrooks,  attorneys  for  Wilson.'' 
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"  For  and  in  coneidoration  of  the  eom  of  three  hundred 
and  fifty  dollars  this  day  paid  to  me  by  D.  W.  Spenoe,  one 
hundred  and  ninety- five  of  it  in  money,  and  the  other  one 
hundred  and  fifty-five  hy  a  due.  bill  on  the  said  Spence,  I 
have  this  day  transferred  to  the  said  D.  W.  Spence  all  the 
fi,  fds,  issued  from  the  justice  court  of  the  477th  dist.  G. 
M.,  in  favor  of  W.  M.  Wilson  vb.  W.  J.  Wright,  said^.yii*. 
being  compromised  to  the  amount  above  stated,  without  re- 
course. 

November  14th,  1873. 

W.  M.  Wilson, 
per  L.  L.  Middlebimx)K8,  attorney  for  Wilson." 

The  payment  made  by  Spence  was  made  for  Wright  and 
with  his  money. 

According  to  the  terms  of  the  contract,  it  was  evidently 
the  intention  of  the  parties  to  compromise  aU  the  judgment 
claims  of  Wilson  against  Wright,  obtained  in  the  justice 
court;  but  the  plaintiff  says  it  was  only  intended  to  compro- 
mise such  of  the  judgment  claims  as  were  in  Middlebrooks' 
hands,  and  that  thefi.fa.  to  which  the  affidavit  of  illegality 
was  made,  was  not  in  his  hands,  but  was  in  the  hands  of  the 
plaintifiE,  though  of  the  same  date  as  the  above.  The  writ- 
ten contract  does  not  say  that  the  compromise  was  to  be 
confined  to  the  judgment  claims  in  Middlebrooks'  hands, 
aad  if  that  written  contract,  by  mistake  or  otherwise,  does 
not  speak  the  truth  according  to  the  intention  of  the  par- 
ties, then  let  the  plaintiff  file  his  replication  to  tlie  defend- 
ant's affidavit  of  illegality  in  the  nature  of  a  short  bill  in 
equity  under  our  practice,  and  allege  wherein  the  written 
contract  does  not  speak  the  truth.  If  any  part  of  the  con- 
tract between  the  parties  was  omitted  by  mistake,  allege 
that  fact,  so  as  to  lay  the  foundation  for  the  introduction  of 
the  evidence  to  reform  the  written  contract,  if  it  needs  re- 
formation, but  until  that  is  done,  the  written  contract  is  the 
best  evidence  of  what  was  intended  to  be  embraced  in  the 
compromise.    The  plaintiff  in  his  transfer  of  the  fi»fa%.  to 
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Spence  evidently  thought  that  he  was  transferring  all  the 
jS.  yiw.  issued  from  the  justice  conrt  of  tl»e  477th  dist.  of 
G.  M.,  in  his  favor  against  Wright,  in  pursuance  of  the  con- 
tract of  compromise,  because  it  is  so  stated  in  the  transfer. 
In  view  of  the  facts  of  this  case,  w€  think  the  court  erred 
in  overruling  the  defendant's  motion  for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


Stokss  vs.  ELltohbb. 


Wa^es  of  farm  hands  for  labor  performed  before  the  homestead  is  set 
apart  cannot  be  recovered  out  of  the  homestead  estate. 

Homestead.  Before  Judge  Gibson.  Burke  Superior 
Court.    November  Term,  1877. 

An  execution  in  favor  of  Stokes  was  levied  on  homestead 
property  of  Hatcher,  under  an  affidavit  that  there  was  no  other 
than  homestead  property,  and  it  was  not  exempt  from  this 
debt  The  latter  tiled  a  counter  affidavit,  and  upon  this  issue 
^as  joined.  On  the  trial,  it  appeared  that  the  debt  on  which 
the  execution  Was  founded  was  for  labor  performed  upon 
the  property.  The  homestead  was  set  apart  after  the  per- 
formance of  the  labor,  and  before  the  debt  went  to  judg- 
ment. The  court  charged  that  if  the  labor  was  performed 
upon  the  place  before  it  was  set  apart  as  a  homestead,  and 
it  was  afterwards  so  set  apart,  it  would  not  be  subject. 

The  jury  found  for  defendant,  and  plaintiflE  excepted. 

A.  M.  EoDOEBS,  for  plaintiff  in  error,  cited  58  Oa.^  360 ; 
constitution  of  1868,  art.  7,  §1 ;  Code,  §2002. 

CoBKEB  &  Palmee,  f or  defendant,  cited  59  Ga.^  332 ; 
Code,  §2028. 

Jackson,  Judge. 

An  execution  issued  upon  a  judgment  rendered  in  behalf 
of  a  laborer  as  a  farm  hand  on  the  farm  of  defendant  for 
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1871-2-3,  was  levied  upon  the  fann.  Before  the  date  of 
the  judgment,  the  farm  was  set  apart  as  a  homestead  for 
the  defendant's  family,  and  the  question  made  is,  was  the 
homestead  estate  liable  therefor? 

This  court  held  in  the  case  of  Dicken  vs.  Thrasher ^  58 
Ga.y  360,  that  the  estate  was  liable  for  such  work  done  there- 
on for  the  family  after  the  homestead  was  set  apart ;  but 
this  case  does  not  fall  within  the  principle  there  ruled. 
That  principle  is,  that  the  homestead  would  be,  or  might 
be,  worthless  to  a  feeble  or  decrepid  family,  unless  labor 
could  be  hired  to  work  it ;  and  as  the  words  of  the  consti- 
tution— "  labor  done  thereon  " — covered  that  case,  the  labor 
being  done  on  the  homestead  and  for  the  homestead  estate, 
we  thought  that  it  was  right  and  just,  and  carried  out  the 
intent  and  spirit  of  the  constitution  to  hold  the  homestead 
liable. 

In  the  case  at  bar,  the  facts  are  wholly  dissimilar.  The 
labor  was  not  done  on  the  homestead,  because,  when  it  was 
performed,  there  was  no  homestead ;  nor  was  it  done  for 
the  benefit  of  the  homestead  estate,  because  there  was  no 
such  estate — no  beneficiaries  to  be  benefitted — no  quasi  cestui 
qui  trusty  to  be  supported  by  this  labor.  In  this  clause  of 
the  exceptions,  we  hold  that  the  word  "  thereon  "  in  connec- 
tion with  "labor",  refers  not  to  the  soil  or  property  out  of 
which  the  homestead  is  afterwards  carved,  but  to  the  land 
after  it  is  made  homestead.  The  judgment,  therefore,  is 
aflBrmed. 

It  is  unnecessary  to  consider  the  niotion  to  dismiss,  or  the 
preliminary  point  in  regard  to  the  personal  property  which 
might  have  been  levied  on,  and  had  to  be  exhausted  before 
the  homestead  could  be  levied  upon,  in  the  view  above  taken 
of  the  case,  as  that  view  disposes  of  it. 

Judgment  aflirmed. 
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Thompson  V8,  The  State  of  Georgia.  jim"!^! 

Newly  discovered  evidence  which  would  probably  produce  a  diJBferenI 
result,  and  is  not  cumulative,  is  ground  for  new  trial,  where  the  d^ 
fendant  was  badly  cut  and  confined  in  jail  up  to  the  time  of  trial, 
which  occurred  shortly  after  the  homicide  for  which  he  was  in- 
dicted, and  neither  he  nor  his  counsel  had  earlier  opportunity  te 
know  ol  the  evidence. 

Criminal  law.  New  trial.  Before  Judge  Hall,  Butt<f 
Superior  Court.     September  Term,  1877. 

At  the  March  term,  1877,  of  Butts  superior  court,  Thomp- 
son was  tried  for  the  murder  of  one  Mason,  and  found  guilty 
of  manslaughter.  At  the  next  terra  he  moved  for  a  new 
trial  on  tlie  ground  of  newly  discovered  evidence,  the  affi- 
davits accompanying  the  motion  showing  the  facts  stated  in 
the  head-note  and  decision.  Ann  Eliza  Gunn  was  the  new 
witness.  Judge  Hall,  who  heard  the  motion  (though  it  ap- 
pears that  Judge  Buchanan  presided  at  the  trial),  overruled 
it,  and  defendant  excepted. 

McKiBBEN  &  Anderson,  for  plaintiflf  in  error. 

F.  D.  DisMUKE,  solicitor  general,  by  James  S.  Botnton,  for 
the  state,  cited  9  Oa.,  413 ;  6  /*.,  276  ;  22  lb.,  76  ;  12  It., 
500;  24  7  J.,  485. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  murder, 
and  on  his  trial  therefor,  was  found  guilty  of  voluntary 
manslaughter.  A  motion  for  a  new  trial  was  made  on  the 
bole ground  of  newly  discovered  evidence,  which  motion  was 
overruled,  and  the  defendant  excepted. 

It  appears  from  the  evidence  in  the  record,  that  the  alleged 

offense  was  committed  a  short  time  before  the  trial,  that  the 

defendant  was  badly  cut,  and  had  been  confined  in  jail  up 

to  the  time  of  trial.     The  affidavit  of  the  newly  discovered 

39 
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witness,  states  that  she  was  present  and  saw  the  difficulty  be- 
tween deceased  and  defendant,  and  that  she  would  swear, 
amongst  other  things,  "  that  Tony  Mason,  the  deceased,  said 
to  defendant :  '  I  got  one  child  by  your  sister,  and  I'll  be 
damned  if  I  don't  get  another  one  if  I  can.'  Defendant 
told  deceased  not  to  throw  that  up  to  him.  Deceased  said, 
^By  God,  I  am  a  man.'  The  quarrel  commenced  when 
deceased  told  defendant  about  the  child.  Deceased  was 
trying  very  hard  to  get  to  the  Thompson  boys,  and  deceased 
cut  defendant  in  the  thigh  before  deceased  was  cut.  The 
Thompson  boys  did  not  try  to  get  to  deceased  until  after 
defendant  was  cut  by  deceased.  After  deceased  cut  defend- 
ant in  the  thigh  he  tried  very  hard  to  cut  him  again.  The 
whole  crowd  was  drunk." 

Assuming  Ann  Eliza  Gunn  to  be  a  credible  witness  (and 
there  is  nothing  in  the  record  going  to  show  that  she  is  not), 
then  her  evidence  upon  another  trial,  in  view  of  the  evi- 
dence had  on  the  former  trial,  might  produce  a  different  re- 
sult, inasmuch  as  the  evidence  is  material  and  is  not  merely 
cumulative.  Besides,  the  judge  who  overruled  the  motion 
for  a  new  trial  was  not  the  same  judge  who  presided  at  the 
trial  of  the  case.  On  the  statement  of  facts  contained  in 
the  record,  a  new  trial  is  ordered. 

Let  the  judgment  of  the  court  below  be  reversed. 


Millen  vs.  The  State  of  Georgia. 

1.  An  indictment  against  a  principal  in  the  second  degree  need  not  de- 
scribe him  as  such  in  express  terms.  It  is  enough  to  charge  both 
principals  with  the  offense,  and  then  allege  that  one  of  them  perpe- 
trated the  crime,  and  that  the  other  was  present  aiding  and  abettmg 

2.  The  acts  and  sayings  of  the  principal  in  the  first  degree  are  admissi- 
sible  to  show  the  guilt  of  such  principal  on  the  trial  of  the  principal 
in  the  second  degree,  where  such  acts  and  sayings  are  contained  in 
the  confessions  of  the  principal  in  the  second  degree. 

8.  The  jury  may  consider  all  legal  evidence  to  corroborate  confessions; 
and  where  such  confessions  go  to  the  jury  without  objection  or  mo- 
tion to  rule  them  out,  the  question  whether  voluntary  and  free  from 
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the  influence  of  hope  or  fear,  is  for  the  jury;  and  the  charge  of  the 
court  being  unexceptionable,  and  the  verdict  being  supported  bj 
evidence,  this  court  will  not  control  the  discretion  of  the  presiding 
judge  in  upholding  the  verdict  on  the  weight  of  the  evidence. 

Criminal  law.  Evidence.  New  trial.  Indictment  Be- 
fore Judge  Buchanan.  Meriwether  Superior  Court.  Feb- 
ruary Term,  1878. 

Millen  was  indicted  jointly  with  one  Hannah  for  arson  of 
a  house  in  a  town.  The  first  count  charged  arson  in  the 
ordinary  form ;  the  second,  in  the  charging  clause,  accused 
both  of  arson,  but  in  specifying  the  act,  alleged  that  Hannah 
set  fire  to  the  house,  and  that  Millen  was  present  aiding  and 
abetting  him'.  On  the  trial  thereunder,  he  was  found  guilty 
as  principal  in  the  second  degree,  and  recommended  to 
mercy.  He  moved  for  a  new  trial  on  the  following,  among 
other  grounds : 

1.  Because  the  verdict  was  contrary  to  law  and  evidence, 

2.  Because  the  verdict  found  defendant  guilty  in  the  sec- 
ond degree,  when  he  was  not  so  charged  in  the  indictment. 

3.  Because  the  court  charged  as  follows:  "The  acts  and 
sayings  of  Thos.  B.  Hannah,  when  testified  to  by  witnesses, 
are  not  evidence  against  the  defendant  on  the  charge  in  the 
first  count  in  the  indictment,  but  the  acts  and  sayings  of 
Thos.  B.  Hannah,  if  contained  in  the  confessions  of  the  de- 
fendant, and  if  the  confessions  were  freely  and  voluntarily 
made,  may  be  considered  by  you  on  either  count  in  the  in- 
dictment." 

4.  Because  the  verdict  rested  on  confessions  not  volun- 
tarily made,  and  uncorroborated.  [The  record  does  not  dis- 
close that  any  objection  was  made  to  the  admission  of  con- 
fessions shown  to  have  been  made  by  defendant,  but  the 
attack  seems  to  have  been  upon  their  effect — R.] 

The  motion  was  overruled,  and  defendant  excepted. 

George  L.  Peavt,  for  plaintiff  in  error,  cited  as  follows : 
(presumption  in  arson)  29  Oa,^  105 ;  (on  confessions)  Code, 
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§3793;  43  (?a.,256;  46  /i.,  29a ;  54  /*.,  39;  5&/6.,  136. 

8.  W.  Harris,  Bolicitor  general,  for  the  state,  cited  as  fol- 
lowe  :  (indictment  proper)  3  Ga.^  419 ;  31  /J.,  208;  (confes- 
sions for  jury)  21  6ra.,  227. 

Jackson,  Judge. 

The  defendant  was  indicted  jointly  with  one  Hannah  for 
the  crime  of  arson,  in  two  counts — in  the  first  as  principal 
in  the  first  degree,  in  the  second  as  principal  in  the  second 
degree.  And  the  first  point  in  the  motion  for  new  trial  is 
in  respect  to  the  sufficiency  of  the  second  count. 

1.  It  is,  in  substance^  to  the  effect  that  both  defendants 
are  charged  with  arson,  and  then  it  sets  out  that  Hannah 
actually  set  the  house  on  fire,  and  defendant  was  present 
aiding  and  abetting.  This  is  the  way  it  ought  to  have  been 
done ;  and  the  court  was  right  to  uphold  the  count. 

2.  The  court  charged  that  the  acts  and  sayings  of  Hannah 
were  admissible  against  defendant  on  the  second  count,  or 
either  count,  where  they  were  contained  in  his  confessions 
and  evidenced  by  these  confessions.  This  was  right,  and  wo 
see  no  possible  objection  to  it. 

3.  The  other  objections  go  to  the  confessions,  whether 
voluntary  or  not,  and  to  the  verdict  as  being  against  law 
and  evidence.  No  motion  was  made  to  rule  out  the  evi- 
dence, or  not  to  admit  it.  The  confessions  all  got  to  the 
jury  without  objection,  and  the  court  charged  the  law  fully 
upon  them.  Indeed,  the  entire  charge  is  unobjectionable, 
and  the  verdict  is  supported  by  the  evidence,  and  not  against 
law.  Nor  do  we  see  any  objection  on  the  score  of  want  of 
corroboration.  There  is  evidence  enough  of  corroboration, 
and  the  law  thereon  was  cautiously  and  carefully  given  by 
the  court. 

Judgment  affirmed. 
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Gbbeb  v8.  Woolfolk.  lOllJ 

1.  JL  C6unty  Judge  lias  jnrisdiction  to  idsue  and  dispose  of  distress  war- 
rants irrespective  of  the  amouvts  thereof. 

2.  A  rent  note  being  made  payable  to  bearer^  the  defendant  could  not 
question  the  plaintifTs  title  thereto,  unless  it  was  shown  to  be  nec- 
essary to  his  defense.  A  motion  for  non-suit,  on  the  ground  that 
the  evidence  disclosed  that  the  note  had  been  deposited  with  third 
|>er8on8  as  collateral  security,  and  the  debt  was  therefore  due  to  them, 
was  properly  evBrmled. 

Jurisdiction,  County  Courts.  Promissory  notes.  Prac- 
tice in  the  Superior  Court.  Before  J  udge  Geice.  Houston 
Superior  Court.     May  Term,  1878. 

Reported  in  the  decision. 

a  C.  Ddncan;  a.  S-  Giles;  C.  M,  DuPeee;  W.  C. 
WiNSLOw,  for  plaintiff  in  error,  cited  as  follows :  (on  juris- 
diction) Brown  vs.  Alfriend,  decided  at  present  term ;  Code, 
§§295,  308,  4082-8 ;  acts  1875,  p.  23 ;  (motion  proper)  Code, 
§3462;  (on  non-suit)  Code,  §4082, 

Waeekn  &  Davis,  for  defendant,  cited  as  follows :  (on 
jarisdiction)  Code,  §§282,  284,  295,  4077,  4081 ;  45  Ga., 
132 ;  Brown  vs.  Alfnendy  present  term ;  (on  non-suit)  Code, 
§§2138,  2139,  2142  ;  4  Oa.,  443;  2  Kent's  Com.,  9  ed.,  p. 
779,  side  p.  577,  p.  784,  side  p.  581,  p.  789,  side  p.  585 ; 
Parsons  on  Cont,  592 ;  ^i^Uon  <os.  Dunoon^  present  term. 

Waenee,  Chief  Justice. 

This  case  comes  before  us  on  a  bill  of  exceptions  to  the 
rulings  of  the  court  below  on  the  following  statement  of 
facts,  to-wit :  On  the  19th  of  November,  1877,  Woolfolk 
sued  out  a  distress  warrant  against  the  defendant,  Greer,  be- 
fore the  county  judge  of  Houston  county,  for  the  sum  of 
$'250.00,  for  rent,  which  was  made  returnable  to  said  county 
court.  A  counter-affidavit  was  filed  by  the  defendant,  and, 
on  the  trial  of  the  case  in  the  county  court,  a  judgment  was 
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rendered  against  the  defendant  for  $213.75.  The  defend- 
ant entered  an  appeal  to  the  superior  court,  and,  on  the 
trial  thereof,  the  defendant  made  a  motion  to  dismiss  the  dis- 
tress warrant,  on  the  ground  tliat  the  county  court  to  which 
the  warrant  was  made  returnable  had  no  jurisdiction  to  try 
the  same,  which  motion  was  overruled,  and  the  defendant  ex- 
cepted. The  defendant  then  made  a  motion  to  non-suit  the 
plaintiff,  on  the  ground  that  the  evidence  showed  that  the 
rent  note  had  been  deposited  by  the  plaintiff  with  Rogers 
&  Lemon  as  collateral  security,  and  therefore  the  rent  for 
the  land  was  due  to  them,  and  not  to  the  plaintiff,  which 
motion  was  also  overruled,  and  the  defendant  excepted. 

1.  By  the  282d  and  283d  sections  of  the  Code,  the  county 
judge  has  jurisdiction  in  civil  cases  to  the  amount  as  stated 
in  the  respective  sections  thereof,  but  by  the  295th  section 
of  the  Code,  the  county  judge  has  jurisdiction  "  to  issue 
and  dispose  of  distress  warrants,"  and  the  other  cases  enu- 
merated therein,  without  I'cgard  to  the  amount,  the  right  of 
certiorari  and  appeal  to  the  superior  court  being  secured ; 
and  this  ruling  is  not  inconsistent  with  the  judgment  of  the 
court  on  the  question  involved  in  the  case  of  Brovm  vs.  Al- 
friend^  decided  during  the  present  term. 

2.  There  was  no  error  in  overruling  the  defendant's  mo- 
tion to  dismiss  the  distress  warrant.  The  note  being  paya- 
ble to  bearer,  the  defendant  had  no  right  to  question  the 
plaintiff's  title  to  it,  unless  it  had  been  shown  that  it  was  nec- 
essary for  his  defense,  which  did  not  appear.  Code,  §2789. 
The  payment  of  the  note  to  the  plaintiff  will  be  a  suflScient 
protection  to  the  defendant.  There  was  no  error  in  overrul- 
ing the  defendant's  motion  for  a  non-suit. 

Let  the  judgment  of  the  court  below  be  aflSrmed. 


Bonds  et  al.  vs.  Strickland  et  al. 

(Warhxb,  Chief  JoBtice,  was  provldentiaUy  proTented  from  presiding  in  this  case.) 

Where  homestead  was  set  apart  and  sold  by  consent  of  the  ordinary, 
and  the  proceeds  used  for  the  family,  the  purchaser  acquires  an 


Digitized  by 


Google 


AUGUST  TERM,  1878.  625 

Bonds  «e  eU,  vt.  Strickland  et  al. 

equity,  and  if  the  debt  be  such  as  could  not  sell  the  homestead  in 
the  hands  of  the  family,  it  ought  not  to  sell  it  in  the  hands  of  those 
whose  money  has  been  used  by  the  family— and  in  such  a  case,  the 
whole  homestead  law  being  anomalous,  the  claimant  may  invoke 
the  title  of  his  vendors  to  protect  his  claim  and  induce  a  finding  of 
not  subject. 

Equity.  Claim.  Homestead.  Title.  Vendor  and  pur- 
chaser. Before  Judge  Rice.  Gwinnett  Superior  Court. 
March  Term,  1878. 

Reported  in  the  opinion. 

F.  F.  JuHA.N,  by  brief,  for  plaintiffs  in  error,  cited  (as  to 
the  sale  of  homestead,)  54:  Ga.,  548;  Code,  §i35S3,  2246. 
(As  to  effect  of  taking  dower,)  49  Ga.,  231. 630 ;  40  76.,  558 ; 
Code,  §1763;  2iGa.,  161;  Code,  §1766;  50  Ga.,  597;  49 
TJ.,  5^2. 

W.  E.  Simmons,  for  defendants,  cited  55  Ga.,  384 ;  acts 
1876,  p.  51-53 ;  Code,  §3583 ;  51  Ga,,  570. 

Jackson,  Judge. 

These  were  two  claim  cases  turning  on  the  same  facts 
and  agreed  to  be  tried  together. 

The  judge,  by  the  agreement,  passed  upon  law  and  facts 
as  agreed  to,  and  the  facts  agreed  to  are  substantially  as 
follows : 

The  land  levied  on  belonged  to  Culver  at  his  death,  in 
June,  1870.  It  was  set  apart  as  homestead  to  Mrs.  Culver 
and  five  children,  July  15, 1 870.  On  the  24th  of  June,  1871, 
the  widow,  by  consent  of  the  ordinary,  sold  and  conveyed 
the  land  to  Wilson,  (three  adult  children  of  Culver  join- 
ing in  this  conveyance,)  who,  on  the  7th  of  March,  1876,  sold 
to  Strickland,  the  claimant.  On  the  7th  of  November,  1876, 
this  land  was  levied  upon  by  t\ieji./a.  in  favor  of  plaintiffs, 
which  y?.  fa,  was  issued  upon  a  judgment  quando  which 
plaintiffs  obtained  against  Schaffer,  Culver's  administrator. 
Culver  was  county  treasurer  when  he  died,  giving  bond 
25th  September,  1868,  having  been  elected  the  April  pre- 
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ceding.  These  plaintifiFs  were  his  sureties — they  were  sued 
on  the  bond,  Culver's  administrator,  SchaflEer,  not  being 
Bued  with  them,  because  he  had  not  been  administrator 
twelve  months.  At  March  term,  1874,  judgment  was  ren- 
dered against  them,  the  sureties.  They  paid  it  off  and  sued 
and  got  judgment  quando  acciderint  against  Schaffer,  he 
having  pleaded  ^^«  administravii.  Theji.fa,  issued  on 
this  judgment  qnando  is  the^.yix.  levied  on  this  land. 

The  widow  is  living,  and  two  of  the  children  are  still 
minors.  The  widow,  in  1874,  took  dower  out  of  other 
lands  of  her  deceased  husband. 

On  these  facts,  the  court  below  adjudged  the  land  not 
subject,  and  the  question  is,  did  the  court  adjudge  right  I 

Oases  growing  out  of  homestead  laws  are  anomalous,  and 
it  is  difficult  to  apply  strict  legal  principles  to  them.  For 
this  reason  this  case  is  not  easy  to  be  solved.  That  this 
widow  with  her  five  minor  children  had  a  right  to  home- 
istead  out  of  this  land  as  against  these  creditors  seems  to  us 
clear;  the  bond  was  given  after  the  constitution  of 
1868,  and  if  that  be  the  date  of  the  debt  against  Oulver, 
which  is  the  most  favorable  view  for  them,  the  homestead 
is  superior,  under  the  constitution  of  186S,  to  their  claim. 
It  is  true,  that  on  behalf  of  the  three  adult  children,  the 
right  of  the  widow  and  minors  to  homestead  might  be  called 
in  question  on  the  principle  of  the  dissenting  opinion  of 
Judge  Warner  in  the  case  of  Ilodo  vs.  Johnson  cfe  Heathy 
40  Ga,y  439 ;  but  the  court  in  its  judgment  iu  that  case  de- 
cided that  the  homestead  was  good  even  as  to  their  shares  as 
lieirs-at  law.  Besides,  in  this  case  the  three  adult  heirs  have 
conveyed  their  title  to  Wilson,  and  he  to  Strickland.  So 
that  they  are  out  of  this  question. 

The  widow  sold  by  consent  of  the  ordinary,  and  whilst 
under  the  adjudications  of  this  court  it  may  well  be  ques- 
tioned whether  she  could,  even  with  the  ordinary's  assent^ 
pass  the  title,  yet  the  legislature  of  1876  has  given  the 
purchaser  certain  rights  and  remedies.  In  this  caac  the 
consideration  has  been  used  by  the  widow  and  her  minor 
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diildren,  and  the  pnrchaeer  certainly  has  an  equity  against 
thetn^  and  may  well  claim  to  be  subrogated  to  their  righto. 
Their  homestead  conld  not  be  sold  by  these  creditors  if  they 
were  in  possession,  and  if  they  hav^e  consumed  the  fruits  of 
it  gathered  from  Strickland,  or  Wilson  who  sold  to  him, 
ought  not  equity  to  protect  it  in  his  hands  ?  Ordinarily  a 
claimant  cannot  protect  himself,  it  is  true,  by  showing  title 
in  another,  and  thus  showing  it  out  of  the  defendant  in  execu- 
tion ;  but  if  he  has  paid  his  money  for  the  landj  and  can 
make  an  inchoate  title  good  by  tacking  to  his  own  his  ven- 
dors', why  should  he  not  do  so  ? 

These  homestead  cases  being  anomalous,  and  the  legisla- 
ture having  passed  laws  which  seem  to  be  intended  to  set- 
tle them  all  as  between  the  original  parties  and  their  ven- 
dees and  the  creditors  upon  equitable  principles,  we  shall 
not  disturb  the  judgment  of  the  court  below  finding  this 
property  not  subject.  The  judgment  is  quando.  This  ad- 
ministrator could  not  recover  this  land  against  the  home- 
stead, and  these  creditors,  we  think,  cannot  recover  it  against 
the  same  title ;  and  that  title  in  equity  may  be  invoked  by 
the  claimant  to  aid  his  own. 

The  dower  was  taken  by  the  widow  four  years  after  this 
homestead,  out  of  other  lands,  and  that  cannot  be  used  to 
defeat  the  equity  of  purchas^^  who  bought  before  the 
dower  was  applied  for. 

In  view  of  all  the  facts,  we  aflBrm  the  judgment. 


FiNDLEY  et  al.  vs.  McBuE»ETT  et  aZ. 

Where  it  is  apparent  upon  the  face  of  a  biU  in  equity  that  no  decree 
if',  can  be  rendered  in  favor  of  complainants,  a  motion  to  dismiss  it  for 
want  of  equity  may  be  made  at  the  trial  term.    When  the  objection 
is  to  the  forum  only,  it  mtist  be  by  demurrer  at  the  first  term. 

Equity.    Practice  in  the  Superior  Court.    Before  Judge 
Underwood.    Haralson  Superior  Court.    March  Term,  1878. 

Eeport  unnecessary. 
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Walteb  Brook  ;  W.  M.  TrowBLL,  by  brief,  for  plaintiffs 
in  error,  cited  Code,  pl92 ;  27  Oa.,  233,  352 ;  58  11.,  457. 

W.  W.  &  T.  W.  Mbbeell,  by  E.  N.  Beoylbs,  for  defend- 
ants. 

Wabneb,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants alleging  that  they  had  been  turned  out  of  posses- 
sion of  certain  described  premises  as  tenants  at  sufferance, 
with  a  prayer  that  they  might  be  restored  back  to  the  pos- 
session of  the  premises  from  which  they  had  been  wrong- 
fully dispossessed,  and  for  other  relief.  When  the  case 
came  on  for  trial,  the  defendants  made  a  motion  to  dismiss 
the  complainants'  bill  for  want  of  equity,  and  on  the  ground 
that  the  complainants  had  an  adequate  remedy  at  law,  which 
motion  the  court  sustained,  and  the  complainants  excepted. 

When  it  is  apparent  on  the  face  of  the  bill  that  no  decree 
can  be  had  in  favor  of  the  complainants  on  the  allegations 
contained  therein,  a  motion  to  dismiss  it  for  want  of  equity 
may  be  made  at  the  trial  term  of  the  cause.  When  the  ob- 
jection is  to  the  forum  only,  then  it  must  be  n^ade  by  de- 
murrer at  the  first  term  of  the  court.  In  our  judgment,  the 
bill  in  this  case  was  properly  dismissed  at  the  trial  term  of 
the  cause  for  want  of  equity. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Smith  vb.  Bryan. 

(Four  cases  of  the  same  general  character,  and  between  the  same  parties,  are  here  re- 
ported together.) 

1.  Where  one  partner  makes  the  affidavit  of  illegality  as  of  the  firm, 
naming  it,  it  may  not  he  the  action  of  the  firm ;  hut  if  his  individual 
property  he  levied  upon,  he  alone  may  contest  the  illegality  of  the 
proceeding  hy  affidavit  and  eertiarcm,  and  even  if  he  had  not  procee- 
ded for  the  firm,  the  case  ought  not  to  he  dismissed. 

2.  Where  a  certiorcm  hy  the  firm  was  dismissed  on  the  ground  that  two 
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cases  between  the  same  parties  -were  improperly  Joined,  it  may  be 
renewed  within  six  mouths  after  its  dismissal. 
8.  Service  upon  defendants  by  leaving  notice  or  summons  at  their 
store,  they  nor  either  of  them  living  at  the  store,  is  insufficient;  and 
if  they  do  not  appear  and  plead  the  Judgment  is  invalid. 

(No.  2.  Same  parties  as  above.) 

This  case  turns  upon  the  same  questions  as  the  preceeding  case,  and  is 
ruled  in  the  same  way. 

(No.  3.  Same  parties.) 

This  case  differs  from  the  first  case  above,  in  this,  that  the  summons  is 
dated  less  than  fifteen  days  from  the  time  appointed  for  the  trial, 
which  makes  a  good  ground  for  sustaining  the  certiorari.  On  points 
1  and  2,  in  first  case  above,  it  is  similar  to  that. 

(No.  4.  Same  parties.) 

In  this  case  the  summons  was  dated  only  twelve  days  before  the  time 
of  trial,  on  the  other  points,  1  and  2,  it  is  like  the  first  case  above. 

Partners.  Illegality.  Practice  in  the  Superior  Court. 
Certiorari.  Service.  Justice  Courts.  Before  Judge  Hall. 
Kockdale  Superior  Court.    April  Term,  1878. 

Reported  in  the  opinion. 

J.  N.  Glenn  ;  A.  C.  McCalla  ;  W.  P.  Reed,  for  plain- 
tiff in  error,  cited,  (on  parties,)  2  Tidd's,  Pr.  1135;  3  Bacon's 
.  Ab.,  334-5 ;  1  Bacon's  Ab.,  71 ;  58  Ga.,  233.    (On  bar  of 
limitations,)  46  Ga.,  126;  58  /*.,  147-9;  50  lb,,  262;  57 
lb.,  333,  335. 

Geo.  W.  Gleaton,  for  defendants,  cited  as  follows :  {Cer- 
tiorari not  barred,)  32  Ga.,  435 ;  48  lb.,  362 ;  Code,  §2932 
(Judgments  void,)  Code,  §4141 ;  59  Ga.,  532,  603 ;  Code, 
§§3594,  3828. 

Jackson,  Judge. 

The  firm  of  Bell  &  Bryan  was  sued  in  the  justice  court 
for  some  sixteen  dollars  in  this  case,  and  sums  under  fifty 
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dollars  each  in  three  other  oases,  by  Smith,  and  judgments 
were  rendered  against  the  partners.  Theji.fa,  in  this  case 
was  levied  upon  the  individual  property  of  Bryan,  who  in- 
terposed an  aflSdavit  of  illegallity  on  various  grounds,  but 
mainly  because  the  justice  court  rendered  judgment  within 
less  time  than  fifteen  days  from  the  datd  of  the  summons 
and  service  thereon,  the  parties  not  appearing  and  pleading 
to  the  merits,  and  the  service  having  never  been  made  upon 
either  partner  in  person  or  at  their  most  notorious  place  of 
residence,  but  at  their  store  The  justice  of  the  peace  dis- 
missed the  illegality  and  ordered  tl»e  execution  to  proceed, 
whereupon  the  defendant  Bryan,  as  one  of  the  firm  of  Bell 
&  Bryan,  carried  the  case  to  the  superior  court  by  writ  of 
certiorari ;  that  court  sustained  the  certiorari  on  the  ground 
that  the  service  at  the  store  was  insufficient,  and  the  sum- 
mons directed  the  parties  defendant  to  appear  at  the  justice 
court  in  less  time  than  fifteen  days  from  the  date  of  the 
summons.  The  plaintiff  excepted  to  this  judgment,  and 
brings  the  case  here,  assigning  error  on  three  grounds : 

1.  First  he  says  that  Bryan  had  no  right  to  contest  the 
validity  of  the  Ji.  /as.  proceeding  against  him,  alone,  but 
must  do  so  in  the  firm  name.  Bryan's  affidavit  is  in  his 
name  as  of  the  firm  of  Bell  &  Bryan,  and  it  may  be  ques- 
tioned whether  he  did  not  swear  for  the  firm.  But  if  he 
did  not,  inasmuch  as  it  appears  that  his  own  private  prop- 
erty was  levied  upon,  and  not  that  of  the  firm,  we  do  not 
see  why  he  might  not  legally  show  that  it  was  proceeding 
illegally  against  him  individually,  and  contest  it  alone  by 
affidavit  of  illegality,  and  if  decided  against  him,  then  by 
writ  of  certiorari. 

2.  A  motion  was  made  to  dismiss  the  certiorari  on  an- 
other ground,  because  it  was  not  brought  within  three 
months  of  the  date  of  the  justice's  judgment.  To  this  it  is 
replied  that  there  was  a  former  certdorari  within  the  three 
months,  which  was  dismissed  because  two  cases  between  the 
same  parties  were  joined  together  in  one  certiorari,  and 
this  was  brought  within  six  months  of  that  dismissal.  It  has 
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been  ruled  by  this  court  that  a  certiorari  is  a  suit  which,  if 
dismissed,  may  be  renewed  within  six  months.  32  Oa.,  433 ; 
48/i.,  362;  23 /J,,  8. 

But  it  is  argued  that  the  ca^e  in  58  Ga.^  149,  is  authority 
to  the  reverse  of  this,  because  it  was  there  lield  that  an  at- 
tachment which  was  void,  and  dismissed  on  that  account, 
could  not  be  renewed  under  the  six  montlua  act,  but  the 
certiorari  here  was  merely  irregular  and  not  a  mere  nullity. 
It  was  dismissed  because  two  eases  could  not  be  joined  to- 
getlier,  and  we  think  that  both  or  either  oould  be  renewed 
under  the  Code,  §2932,  and  the  adjudications  of  this  court 
thereon,  cited  above. 

3.  So  that  the  certiorari  was  rightfully  before  the  superior 
court.  Was  the  judgment  of  that  court  on  the  merits  right  ? 

Certainly  service  at  the  store  of  defendants  was  not  legal 
service.  Code,  §4141,  because  the  statute  requkes  it  to  be 
personal,  or  at  the  most  notorious  place  of  abode  of  the  de- 
fendant, iohI  not  hid  plaoe  of  business.  And  it  id  also  set- 
tled that  the  summons  must  be  dated  at  least  fifteen  days 
before  the  time  fixed  for  the  trial  in  cases  where  tlxe 
amount  sued  for  is  under  fifty  dollars ;  because  it  is  ruled 
that  in  cases  over  fifty  the  summons  must  be  dated  at  least 
twenty  days  before  the  time  of  trial,  to  give  the  court 
jurisdiction,  and  if  in  less  time  the  judgment  is  void.  59 
Ga.^  532.  And  it  is  further  held  that  the  case  cannot  be 
continued  to  another  time,  because  there  was  no  legal  court 
sitting  to  take  cognizance  of  the  case  for  any  purpose.  59 
Ga.^  603.     And  that  it  seems  was  the  case  here. 

The  record  however  is  confused  in  respect  to  the  date  of 
the  first  meeting  of  the  court  and  of  the  summons,  indeed 
the  summons  is  dated  in  the  record  fifteen  days  before  court ; 
but  as  the  defendants  did  not  appear  and  plead  in  this  case, 
and  were  not  properly  served,  it  appearing  that  neither  of 
them  resided  at  the  store,  we  think  the  court  did  not  err  in 
sustaining  this  certiorari. 

Judgment  af3rmed. 
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60  6.«|  Babrett  &  Caeswell  v8,  Devine. 

97    7991 

«u    6321 

PU6  7io[  1.  }l  vn\i  of  certiorari  \s  not  "brought,"  within  the  meaning  of  §2920 

of  the  Code  until  filed  in  the  clerk's  office. 
2.  Where  judgment  was  rendered  in  a  Justice  court  on  June  12th,  pe- 
tition for  certiorari  sanctioned  on  the  7th  of  the  following  Septem- 
ber, and  filed  on  the  12th,  more  than  three  months  had  elapsed,  and 
the  petition  should  have  been  dismissed. 

Certiorari.  Statute  of  limitatioDs.  Before  Judge  Buch- 
anan.    Campbell  Superior  Court.     February  Term,  1878. 

Reported  in  the  decision. 

Tho8.  W.  Latham,  for  plaintiff  in  error,  cited  Code,  §2020 ; 
Cobb's  Dig.,  234;  28  Ga,,  41;  Code,  §4057;  acts  1858,  p. 
88 ;  14  Ga.y  122 ;  (on  merits  of  case)  Code,  §2651 ;  Jackson 
V8,  Langaton  <&  Crane^  this  term. 

L.  S.  Roan,  by  J.  T.  Glenn,  for  defendant,  cited  Code, 
§§2950,  4057;  28  Ga.,  41 ;  59  lb,,  392;  (on  merits  of  case) 
54  Ga,y  490 ;  Aicstin  vs.  Ellis  dk  Cox,  last  term. 

Wabneb,  Chif  Justice. 

The  plaintiffs  sued  the  defendant  in  a  justice  court  on  a 
note  given  for  a  fertilizer  known  as  the  "  Carolina."  The  de- 
fendant pleaded  that  said  fertilizer  was  worthless,  and  not 
reasonably  suited  to  the  purpose  for  which  it  was  purchased. 
On  the  trial  in  the  justice  court,  judgment  was  rendered 
for  the  plaintiffs.  The  defendant  sued  out  a  certiorari  and 
brought  the  case  before  the  superior  court,  which  court, 
after  considering  the  justice's  return  thereto,  sustained  the 
certiorari  and  ordered  a  new  trial,  on  the  ground  stated  in 
the  order,  whereupon  the  defendant  in  certiorari  excepted. 
When  the  case  was  called  for  a  hearing  in  the  court  below, 
the  defendant  in  certiorari  made  a  motion  to  dismiss  it  on  the 
ground  that  it  was  not  brought  within  the  time  prescribed 
by  law,  which  motion  the  court  overruled,  and  the  defend- 
ant excepted. 


Digitized  by 


Google 


AUGUST  TERM,  1878.  638 

Cooper  vt.  Dearlng,  adm'r. 

The  certiorari  was  sanctioned  on  the  7th  of  September, 
1877,  and  filed  in  the  clerk's  office  on  the  I2th  of  Septem- 
ber, 1877.  The  case  was  tried  and  the  judgment  rendered 
in  the  justice  court  on  the  12th  of  June,  1877 ;  and  the 
question  is,  whether  the  certiorari  was  brought  in  time? 
The  2920th  section  of  the  Code  declares  "  that  all  writs  of 
certiorari  shall  be  allowed  and  brought  within  three  months 
after  the  rendition  of  the  judgment  sought  to  bo  reversed." 
A  writ  of  certiorari  is  merely  the  judicial  means  of  enforc- 
ing a  right,  and  must  not  only  be  allowed  to  be  brought  by 
the  sanction  of  the  judge,  but  must  actually  be  brought 
within  three  months  after  the  rendition  of  the  judgment 
sought  to  be  reversed.  By  way  of  analogy  to  the  commence- 
ment of  a  suit,  as  provided  for  by  the  33S3d  section  of 
the  Code,  the  petition  for  the  writ  of  certiorari  in  this  case 
was  brought  on  the  12th  of  September,  1877,  the  day  it  was 
filed  in  the  clerk's  office.  The  judgment  sought  to  be  re- 
versed was  rendered  on  the  12th  of  June,  1877.  Counting 
the  12th  day  of  June,  the  day  on  which  the  judgment  was 
rendered,  and  the  three  months  expired  at  12  o'clock  at 
night  on  the  11th  of  September,  1877.  Therefore  the  writ 
of  certiorari  was  not  brought  within  three  months 'after  the 
rendition  of  the  judgment  sought  to  be  reversed,  as  required 
by  law.  See  English  vs.  Ozbarn,^  59  Ga.^  392,  The  refusal 
to  dismiss  the  certiorari  was  error. 

Let  the  judgment  of  the  court  below  be  reversed. 


CooPEB  vs.  Dearino,  administrator. 

Discharge  in  bankruptcy  does  not  discharge  the  lien  of  a  judgment  ren- 
dered prior  to  the  discliarge,  upon  the  bankrupt's  land  set  apart  us  a 
homestead,  the  creditor  never  having  proved  his  debt  or  otherwise 
waived  his  lien  in  the  bankrupt  court. 

Bankruptcy.    Judgments.    Lien.    Before  Judge  Hall. 
Newton  Superior  Court.    March  Term,  1878. 

A  ji.  fa.  in  favor  of  Dearing's  intestate  was  levied  on 
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oertain  land  of  Cooper.  He  both  filed  an  affidavit  of  ille- 
f^^ality,  and  elaioied  the  land  as  his  homestead  in  hankruptcjr. 
The  case  was  submitted  to  the  court  without  a  jury.  It 
appeared  that  the  judgment  was  rendered  in  1867.  After- 
wards Cooper  went  into  bankruptcy,  had  the  land  set  apart 
to  him  as  a  homestead  under  the  constitution  of  1868,  and 
was  discharged  in  1873,  The  judgment  debt  was  not  proved 
in  the  bankrupt  court.  The  judge  ordered  the  Ji.  fa*  to 
proceed,  and  Cooper  excepted. 

J.  J,  Fx,oYD ;  L.  B.  Anderson,  for  plaintiff  in  errpr. 

Clark  &  Pace  for  defendant 

Jackson,  Judge. 

This  case  is  covered  and  controlled  by  the  case  of  Bush 
vs,  Lester  et  al.^  55  6^«.,  579. 
Judgment  affirmed. 


Johnson  vs.  The  State  of  Georgia. 

1.  One  who  sells  spirituous  liquors  by  the  ejuart  must  obtain  the  lieense 
and  take  before  the  ordinary  the  oath  required  of  retailers. 

2.  The  absence  of  a  witness  who  would  testify  that  the  oath  prescribed 
in  §1420  of  the  Code  was  taken  before  any  other  officer  than  the  or- 
dinary, was  not  good  ground  for  a  continuance,  it  not  appearing  that 
the  defendant  had  a  license. 

8.  An  indictment  for  selling  liquors  by  the  quart  without  a  license 
from  the  ordinary,  need  not  allege  that  the  defendant  had  no  license 
from  an  incorporated  town  or  city  authorized  by  law  to  grant  the 
same. 

Criminal  law.  License.  Indictment  Continuance.  Be- 
fore Judge  Buchanan.  Carroll  Superior  Court.  April 
Term,  1878. 

Johnson  was  indicted  for  selling  liquors  by  the  quart  with- 
out taking  the  oath  before,  and  obtaining  license  frpm,  the 
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ordinary.  He  demurred  to  the  indictment  because  it  failed 
to  allege  that  he  had  not  obtained  a  license  from  the  author- 
ities of  any  incorporated  town  or  city  authorized  to  grant 
licenses.  The  demurrer  was  overruled.  Defendant  moved  for 
a  continuance  on  account  of  an  absent  witness  (a  magistrate) 
by  whom  he  could  show  that  he  had  taken  the  oath  prescribed 
in  the  Code,  §1420,  before  said  justice.  It  was  refused. 
He  was  found  guilty,  moved  for  a  new  trial,  it  was  refused, 
and  he  excepted. 

G.  W.  Austin;  Mabry  &  Reesb;  Jackson  &  Lumpkin, 
for  plaintiflE  in  error,  cited  as  follows:  (absent  evidence  ma- 
terial) Code,  §§4565,  1420 ;  (^indictment  demurrable)  Code, 
§4628;  13  Ga.,  435;  17  /i.,631;  26  76.,  604-5;  1  T.  R., 
141 ;  15  East,  455  ;  Leach,  580 ;  (no  license  needed)  Cobb's 
Dig.,  1039 ;  acts  1853-4,  pp.  83,  34,  533 ;  Code,  §§4565, 
1420;  acts  1875,  p.  102;  (if  so,  onus  on  state)  Arch,  Cr, 
PI.  and  Pr.,  123 ;  3  Gr.  Ev.,  §12 ;  1  75.,  §§78-80,  and  note ; 
24Pick.,  360;  Code,  §§1419,1421;  7  Met.,  306;  13  (/a.,439. 
Compare  17  Ga.,  290;  50  15.,  103,  106;  Code,  §§4566, 
2842,  2849 ;  1  Ga.^  621 ;  59  74.,  145. 

S.  W.  Harris,  solicitor  general,  for  the  state,  cited  as  fol- 
lows :  (indictment  good)  Code,  §§4565,  4628 ;  (continuance 
rightly  refused)  Code,  §§1420,  1421;  Cobb's  Dig.,  1038; 
(verdict  right)  14  Ga.,  55;  34  74.,  348;  Id,,  263;  42  lb., 
609 ;  45  lb.,  190. 

Warner,  Chief  Justice. 

The   defendant  was   indicted    for  a  misdemeanor,  and 

charged  with  having  sold  by  the  quart,  in  the  county  of 

Carroll,  whisky,  brandy,  gin,  and  other  spirituous  liquors, 

without  first  obtaining  a  license  from  the  ordinary  of  said 

county,  and  taking  the  oath  prescribed  by  the  Code  of  said 

state,  the  said  William  Johnson  not  having  been  tried  by 

the  corporate  authorities  of  any  town  or  city  for  the  violation 

of  the  law.     The  defendant  demurred  in  writing  to  said  in- 
40 
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dictinent  before  pleading  thereto,  which  wa»  overraled. 
The  ease  then  prooeeded  to  trial,  when  the  defendant  was 
found  gnilty.  A  motion  was  made  for  a  new  trial  on  the 
gronnds  therein  stated,  which  was  overmled,  and  the  de* 
fendant  excepted. 

1.  The  defendant  was  indicted  for  a  violation  of  that  part 
of  the  4565th  section  of  the  Code  which  prohibits  the  sale 
of  spirituous  liquors  bj  the  quart  without  the  lioense  and 
taking  the  oath  prescribed  in  the  Code.  See  sections  1419 
and  1420  ag  to  what  officer  is  to  grant  the  license,  adminis- 
ter the  oath,  and  the  nature  of  the  oath  required.  If  a  per- 
son desires  to  sell  spirituous  liquors  by  the  quart,  he  must 
obtain  a  license  to  do  so  from  the  ordinary  of  the  county,  and 
take  the  oath  prescribed  by  §1419  before  said  ordinary,  oth- 
erwise he  will  be  guilty  of  a  misdemeanor,  and  liable  to  be 
indicted  and  punished  as  prescribed  by  the  4565th  section, 
under  which  the  defendant  was  indicted. 

2.  There  is  no  pretense  that  the  defendant  had  a  license 
to  sell  spirituous  liquors  by  the  quart  from  the  ordinary  of 
Carroll  county,  or  that  he  took  the  oath  required  before  the 
ordinary  of  that  county.  Therefore  there  was  no  error  in 
overruling  the  defendant's  motion  for  a  continuance  to  en- 
able him  to  prove  by  an  absent  witness  that  he  had  taken 
the  oath  required  before  a  justice  of  the  peace. 

3.  It  is  only  when  the  defendant  is  indicted  for  retailing 
spirituous  liquors  in  quantities  less  than  one  quart  that  the 
indictment  should  contain  the  negative  averment  that  it 
was  not  sold  within  the  limits  of  any  incorporated  town  or 
city  authorized  by  law  to  grant  licenses.  There  was  no  error 
in  overruling  the  demurrer  to  the  indictment,  nor  in  over- 
ruling the  defendant's  motion  for  a  new  trial. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Cobb  et  al.  vs.  Lowry  &  Compaity,  for  use. 

Where  a  note  for  $100.00»  payable  to  the  order  of  Lowry  A  Co.,  was 
sued  by  them  in  the  justice  court,  and  the  makers  tl^reof,  Cobb  and 
Cobb,  pleaded  payment,  and  the  justice  sustained  the  plea  on  the 
evidence  and  gave  judgment  for  the  defendants  for  costs;  and  the 
case  was  carried  by  appeal  to  the  superior  court,  and  the  same  was 
amended  in  the  superior  court  by  adding  to  the  original  plaintifPi 
the  names  of  Gray.  Eirkman  &  Co.  as  usees: 

Eidd,  that  the  amendment  should  not  have  been  allowed,  but  that  the 
issue  of  payment  made  before  the  justice  between  the  parties  there 
should  have  been  tried  by  the  superior  court  on  the  appeal. 

Pleadings.  Appeals.  Practice  in  the  Superior  Court. 
Before  Judge  McCutchbn.  Whitfield  Superior  Court.  May 
Term,  1878. 

Reported  in  the  opinion. 

Johnson  <fc  McCamy,  for  plaintiffs  in  error,  cited  (on  ap- 
peal) Code,  §4157;  59  Ga.^  185;  (on  amendment)  Code, 
§3480;  18  Ga.^  399 ;  NealvB.  Robertson  and  Oillva.  Tysorij 
this  term;  Code,  §1783;  59  6a.,  254. 

T.  R.  Jones  ;  D.  A.  Walker,  for  defendant*. 

Jackson,  Judge. 

Lowry  &  Co.  brought  suit  in  a  justice  court  against  Cobb 
and  wife  on  a  promissory  note  for  $100.00,  payable  to  their 
order.  The  Cobbs  pleaded  payment,  and  proved  it  to  the 
satisfaction  of  the  justice  of  the  peace,  who  rendered  judg- 
ment in  their  favor.  Thereupon  the  plaintiffs  appealed  to 
the  superior  court,  either  on  their  own  account,  or  for  the 
benefit  of  Kirkland  ife  Co.,  who  gave  bond,  etc.,  etc.,  upoa 
which  the  record  is  not  clear.  Kirkland  &  Co.  were  not 
parties  to  the  suit  below  at  all ;  but  the  attorney  who  seni 
the  note  to  the  justice  had  directed  suit  to  be  brought  for 
their  use,  and  this  direction  was  in  writing.  It  seems,  toa, 
that  the  note  was  indor**ed  in  blank  by  Lowry  «fe  Co.,  and 
that  it  had  been  traded  before  due  to  Kirkland  Ss  Co. 
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When  the  case  reached  the  superior  court,  a  motion  was 
made  to  dismiss  the  appeal,  which  was  overruled,  and  the 
court  permitted  the  case  to  be  amended  by  adding  the  names 
of  Kirkland  &  Co.  as  usees  after  the  names  of  Lowry  &  Co — 
that  is,  the  suit  was  amended  and  tried  in  the  superior  court 
in  the  name  of  Lowry  &  Co.,  for  the  use  of  Kirkland  &  Co., 
vs.  the  Cobbs;  and  the  jury  found  for  the  plaintiffs, 
because  the  payment  of  defendants  to  Lowry  &  Co.  did 
not  avail — the  real  title  before  due  to  the  note  being  in 
Kirkland  &  Co, 

The  defendants  moved  for  a  new  trial,  and  the  court  re- 
fusing it,  they  excepted. 

In  the  view  we  take  of  the  case  the  new  trial  must  be 
granted  on  account  of  the  amendment  allowed,  and  the  new 
parties  made  in  the  superior  court  after  the  suit  had  been 
brought  by  other  parties  in  the  justice  court,  plea  filed  there, 
issue  joined  and  judgment  entered  for  the  defendants.  We 
do  not  think  that  this  can  be  done.  If  the  appeal  was  en- 
tered by  Kirkland  &  Co.,  they  had  no  right  to  do  so,  and  it 
should  have  been  dismissed ;  if  it  was  entered  by  Lowry  & 
Co.,  then,  having  lost  the  case  on  the  plea  of  payment  to 
them^  they  could  not  amend  by  bringing  in  other  parties  after 
this  adveree  decision.  If  the  suit  was  improperly  brought, 
it  is  their  fault,  or  that  of  the  attorney  in  trusting  to  the 
justice,  and  the  instructions  cannot  affect  the  rights  of  the 
defendants.  It  would  be  hazardous  to  allow  new  parties  to 
be  brought  in  after  trial  so  as  totally  to  change  the  issue 
tried.  And  so  this  court  has  held  in  the  case  Morrow  vs. 
The  Merchants  and  Planters*  Bank^  35  Ga,^  267.  It  was 
there  held  that  after  plea  of  set-off  had  been  filed,  such  new 
parties,  as  usees,  could  not  be  brought  in  at  the  trial  term. 
This  case  ie  the  case  of  plea  of  payment ;  otherwise  the  two 
cases  are  alike.  The  principle  of  that  case  completely  cov- 
ers this  ;  and  reason  and  right  accord  with  it.  It  would  be 
hard,  after  a  defendant  was  sued  by  one  man  to  whom  his 
note  was  payable,  and  had  proven  that  he  had  paid  it  to 
him,  and  got  judgment  on  his  plea,  to  permit  another  to  be 
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made  a  party,  with  the  allegation  that  it  had  been  indorsed 
to  liim  before  it  fell  dnc,  and  was  paid  to  the  wrong  man. 

Besides,  the  whole  affair  seems  curious.  If  Kirkland  & 
Co.  were  indorsees  of  this  note,  it  is  strange  that  their  at- 
torney directed  suit  brought  in  the  name  of  Lowry  &  Co. 
for  their  use.  The  legal  title  was  in  themselves  as  indorsees? 
and  suit  should  have  been  brought  by  them.  They  had  no 
need  to  employ  the  names  of  Lowry  &  Co.  The  legal  title 
was  gone  out  of  Lowry  &  Co.,  and  into  Kirkland  &  Co.  In 
any  view,  we  must  reverse  the  judgment  and  award  a  new 
trial. 

Judgment  reversed. 


Lee  vs.  Clark,  Rosser  &  Company. 

An  instrument  which  provided  that  in  consideration  of  provisions  and 
supplies  furnished  hy  claimants  to  defendant,  with  which  to  carry 
on  a  certain  farm,  the  latter  agreed  that  the  crop  so  raised  should 
belong  to  them;  that  he  would  cultivate  and  prepare  it  for  market, 
and  deliver  to  them  by  October  15th  thereafter,  or  in  lieu  thereof 
pay  them  $500.00,  that  on  failure  so  to  do,  he  should  be  considered 
liable  for  a  breach  of  trust,  and  they  could  either  take  possession  of 
the  crop  or  sue  for  that  amount,  with  twelve  per  cent,  interest,  costs 
and  attorneys'  fees;  that  in  order  to  secure  the  fulfilment  of  the  con- 
tract, defendant  conveyed  and  delivered  to  claimants  certain  per- 
sonalty which  was,  however,  to  remain  in  his  possession;  that  de- 
fendant waived  homestead  and  exemption  rights,  was  a  mortgage 
and  did  not  convey  title. 

Mortgage.  Title.  Contracts.  Claim.  Before  Judge 
Hall.  Newton  Superior  Court.  September  Adjourned 
Term,  1877. 

A  Jl,  /a,  in  favor  of  Lee  against  Cook,  was  levied  on  cer- 
tain cotton  and  corn,  and  also  on  certain  horses  and  mules ;  all 
the  property  was  claimed  by  Clark,  Rosser  &  Co.;  the  jury 
found  for  claimants ;  plaintiff  moved  for  a  new  trial,  which 
was  refused,  and  he  excepted.  For  the  other  facts  see  the 
decision. 
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Emmbttt  Womack,  for  plaintiff  in  error,  cited  9  Oa,j  151 ; 
43  /J.,  262;  49  16.,  183;  Code,  §1969;  69  Ga,,  507. 

Clabk  &  Pace,  for  defendants. 

Waeneb,  Chief  Justice. 

This  case  was  a  claim  case,  on  the  trial  of  wliich  the  jury, 
under  the  charge  of  the  court,  found  the  property  not  sub- 
ject to  the  Jl.fa.  levied  thereon.  A  motion  was  made  for 
a  new  trial  on  the  grounds  therein  stated,  which  was  over- 
ruled, and  the  plaintiff  excepted. 

The  judgment  on  which  the  j€.  fa.  issued  was  obtained  in 
September,  1876,  the  levy  having  been  made  on  the  prop- 
erty in  the  possession  of  the  defendant,  on  the  Slst  of  Octo- 
ber, 1876.  The  claimants  claimed  title  to  the  property  levied 
on  under  the  following  instrument,  and  two  others  exactly 
like  it,  except  one  was  dated  the  6th  of  June,  1876,  and 
the  sum  of  $300  00  was  to  be  paid  by  the  16th  of  October, 
1876,  and  the  other  was  dated  4th  of  September,  1876,  and 
the  sum  of  $1,000.00  was  to  be  paid  by  the  16th  of  Oc- 
tober, 1876. 
"  Geopgia,  Newton  County. 

"  In  consideration  of  corn,  meat,  flour,  molasses,  provis- 
ions furnished  me  by  Clark,  Rosser  &  Co.,  agents,  to  assist 
me  in  cultivating  and  gathering  the  crops  of  the  present 
year,  on  the  lands  following :  one  hundred  and  fifty  acres 
of  land  on  which  I  now  reside,  I  hereby  promise  and  agree 
that  said  crops  so  grown  and  cultivated  shall  belong  to 
Clark,  Rosser  &  Co.,  agents,  and  that  I,  as  their  agent,  will 
prepare  said  crops  for  market,  and  deliver  the  same  to  them 
or  their  agent,  at  Covington,  on  or  before  the  15th  of  Octo- 
ber next,  or  in  lieu  of  said  crops,  I  will  pay  said  Clark,  Ros- 
ser &  Co.  the  sum  of  five  hundred  dollars  by  the  day  above 
fixed.  On  failure  to  deliver  said  crops  grown  on  said  land, 
or  pay  the  above  sum  by  the  time  fixed,  I  to  be  liable  for 
breach  of  trust,  or  said  Clark,  Rosser  &  Company,  agents, 
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may  take  poMesaion  of  the  said  crope,  or  ine  for  amonnt 
dae,  which  is  to  bear  twelve  per  cent  interest,  coets  and  at- 
torneys' fees  if  ened.  In  order  to  aecare  the  proper  fulfil- 
ment of  the  foregoing  contract  in  good  faith,  I  hereby  tell 
the  following  personal  property  owned  and  in  my  posset- 
non,  and  though  I  continue  to  um^  the  possession  of  said 
property  is  hereby  delirered  to  Clark,  Roaser  &  Co.:  one 
dark  brown  mule,  about  ten  years  old,  one  light  bay  mule 
about  ten  years  old,  one  bay  horse  about  twelve  years  old, 
one  gray  mule  about  ten  years  old,  one  sorrel  horse  about 
eight  years  old.  I  hereby  waive  exemption  of  personalty  as 
authorized  by  law,  on  all  the  property  named  in  this  contract 
as  well  as  the  crop. 

**  In  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  this  28th  day  of  March,  1876. 

"In  presence  of  Eeubsn  Cook.  [l.s.]" 

"  Carlyle  Calloway." 

Did  the  foregoing  instrument  convey  the  legal  title  to 
the  defendant's  crop  and  the  other  property  mentioned 
therein  to  the  claimants,  or  is  it  in  its  legal  effect  a  mort- 
gage to  secure  the  payment  of  the  sum  of  $500.00  to  Clark, 
Rosser  &  Co.,  by  the  15th  of  October,  1876,  for  provisions 
furnished  by  them  to  Cook,  to  enable  him  to  make  his  crop 
for  that  year  ?  Construing  this  instrument  in  the  view  of 
the  acts  and  conduct  of  the  parties  to  it,  we  think  it  was  a 
mortgage  on  the  crop  to  secure  the  payment  of  the  $500.00 
due  by  the  defendant  to  Clark,  Rosser  &  Co.,  for  provis- 
ions furnished  him  to  enable  him  to  make  it,  and  that  it 
was  a  mortgage  on  the  horses  and  mules  to  secure  the  per- 
formance of  the  defendant's  covenant  and  agreement  as  stipu- 
lated in  the  instrument.  The  fact  that  the  claimants  took 
from  the  defendant  two  similar  instruments  on  the  6th  of 
June  and  on  the  4th  of  September  for  other  advances  made 
by  them  to  the  defendant,  negatives  tlte  idea  of  a  sale  of 
the  property  by  the  defendant  to  them  on  the  28th  of  March, 
1876.     If  it  became  the  property  of  the  claimants  on  the 
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28th  of  March,  1876,  surely  they  would  not  have  purchased 
back  their  own  property  on  the  6th  of  June  and  4th  of 
September  thereafter,  there  being  no  evidence  of  any  recon- 
veyance of  the  property  by  the  claimants  to  the  defendant 
after  the  28th  of  March,  1876.  Besides,  the  defendant  was 
required  to  waive  his  homestead  exemption  upon  all  the 
property  named  in  the  contract,  amd  did  waive  it,  which 
would  not  have  been  necessary  if  it  had  been  a  sale  of  the 
property,  as  the  defendant  could  not  have  had  a  homestead 
exemption  in  the  claimants'  property. 

In  view  of  the  provisions  of  the  instrument  and  the  acts 
and  conduct  of  the  parties  to  it,  our  best  judgment  is,  that 
it  is  a  mortgage,  and  did  not  convey  the  legal  title  to  the 
property  therein  mentioned  to  the  claimants,  and  that  the 
court  erred  in  overruling  the  plaintiffs  motion  for  a  new 
trial. 

Let  the  judgment  of  the  court  below  be  reversed. 
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1.2?  £!?l  ^'  Where  the  sheriff  and  sureties  on  his  bond  defend  his  refusal  to  levy 

on  the  ground  that  defendant  in  fi,  fa.  had  taken  homestead  in  the 
land,  the  onus  is  upon  him  to  show  that  said  homestead  has  been 
legally  set  apart  and  allowed  by  the  proper  court 
2.  Though  it  was  held  from  1808  to  1873  by  the  courts  of  this  state,  in- 
cluding the  supreme  court,  that  the  homestead  was  good  against  a 
judgment  rendered  prior  to  the  date  of  the  constitution  of  1868,  yet 
such  was  not  the  law,  the  judgment  of  this  court  thereon  having 
been  reversed  by  the  supreme  court  of  the  United  States;  and  a  sher- 
iflf  and  his  sureties  would  not  be  protected  by  the  homestead,  even  if 
lawfully  and  properly  allowed,  from  levying  thereon  when  directed 
to  do  so,  though  at  the  time  such  was  held  to  be  the  law  in  all  the 
courts  of  this  state. 
Jackson,  Judge,  dissented  from  the  last  paragraph  of  this  second  head- 
note. 
8.  If  the  sheriff  and  plaintiff  in  execution,  after  the  order  to  levy,  con- 
sulted counsel  and  were  advised  not  to  do  so,  but  to  proceed  on  an- 
other fi.  fa.  already  levied,  and  the  sheriff  understood  that  the  order 
was  withdrawn,  he  and  his  sureties  are  relieved;  and  whether  this 
be  so  or  not,  under  the  proof  in  this  case,  was,  and  will  be,  a  ques- 
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tion  for  the  jury;  but  as,  in  the  judgment  of  this  court,  the  superior 
court  erred  in  relation  to  the  first  and  second  head-notes,  and  such 
error  may  have  controlled  the  verdict,  a  new  trial  must  be  granted. 

Constitutional  law.  Sheriffs.  Homestead.  Levy  and 
sale.  Principal  and  surety.  Before  Judge  Hall.  Newton 
Superior  Court.     March  Term,  1878. 

Reported  in  the  opinion. 

E.  F.  Edwards  ;  Capers  &  Dickson,  for  plaintiff  in  error, 
cited  as  follows  :  (homestead  no  protection)  49  Oa.^  51 ;  43 
/^.,377;  48 /i.,  593;  55/*.,  87;  Code,  §§2028, 3583, 3949 ; 
7  Ga.j  445;  51  /*.,  314;  44  /*.,  351 ;  (refusal  to  charge) 
Code,  §3715*;  44  (?a.,  638;  45  74.,  133;  (evidence)  Code, 
§§3714,  3774;  53  Ga.,  114;  19  lb.,  167;  17  74.,  303;  (con- 
duct of  case)  31  Ga.,  626 ;  53  76.,  162. 

Clark  &  Pace,  for  defendants,  cited  (on  homestead)  44 
Ga.,  417 ;  (on  evidence)  Code,  §3786,  par.  2. 

Jackson,  Judge, 

This  suit  was  brought  on  the  bond  of  the  sheriff  against 
him  and  his  sureties,  on  the  allegation  that  his  deputy  was 
ordered  to  levy  on  the  land  of  defendant  in  j€.  fa.,  and  re- 
fused to  do  so.  This  direction  to  levy  was  given,  or  alleged 
to  have  been  given,  in  1871,  and  the  defendant  and  sureties 
defended  on  two  grounds — first,  that  the  land  was  set  apart 
as  a  homestead  ;  and  secondly,  that  the  direction  or  order  to 
levy  was  not  given,  or,  if  given,  was  withdrawn.  The  ques- 
tion is,  mainly,  was  the  sheriff  protected  from  failure  and 
refusal  to  levy,  when  ordered  by  the  plaintiff,  on  the  plea 
that  there  was  a  homestead  on  the  land  pointed  out.  The 
court  below  held  that  he  was,  though  the  judgment  was 
older  than  the  constitution  of  1868,  inasmuch  as  the  courts 
of  this  state  held,  in  1871,  when  he  was  ordered  to  levy,  the 
homestead  binding  and  good  against  all  claims  and  liens,  old 
and  young. 
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1.  In  this  case  the  sheriff  did  not  prove,  so  ftr  ag  the 
record  shows,  that  there  was  a  homestead  lawfully  set  apart 
in  these  lands  in  the  defendant  in  Ji.  /*/.,  and  therefore  we 
all  think  that  the  court  erred  in  so  charging  that  he  was  pro- 
tected, there  being  no  legal  eyidenoe  of  the  homestead  to 
authorize  the  charge. 

2.  But  even  if  the  proof  had  been  satisfactory  that  there 
was  a  homestead  so  set  apart  in  the  defendant  in  ft.  fa., 
this  court  is  of  the  opinion  that  it  would  have  been  no  pro- 
tection to  the  sheriff  not  to  levy,  because  the  homestead  law 
and  constitution  of  1868  of  Georgia  conflicted  with  the  con- 
stitution of  the  TTnited  States,  and  were  void  as  to  debts  older 
than  the  constitution  of  1868.  There  can  be  no  doubt  that 
such  is  the  law;  for  the  supreme  court  of  the  TTnited  States  has 
so  decided,  and,  on  questions  arising  under  the  federal  con* 
stitution,  their  adjudications  are  supreme.  But  the  question 
here  is,  whether  a  sheriff,  who  was  prohibited  in  so  many 
plain  words,  not  only  by  the  statute,  but  by  the  constitution 
of  his  state,  from  making  a  levy  on  land  so  set  apart,  was 
bound  to  be  wiser  on  constitutional  law  than  the  judge  of 
the  superior  court  who  presided  over  him  at  the  time,  than 
all  the  other  judges  of  the  superior  courts  of  the  state,  and 
than  a  majority  of  the  supreme  court  of  his  state!  My 
brethren  think  that  he  judged  at  his  peril,  there  being  no 
judgment  to  which  he  was  a  party ;  that  the  order  to  levy 
was  equivalent  to  a  bond  of  indemnity,  and  that  if  he  wished 
any  other  bond  of  indemnity  it  was  for  him  to  ask  for  it, 
and  that  as  the  true  law,  though  he  and  his  judge  neither 
knew  it  at  the  time,  was  that  the  homestead  was  no  protec- 
tion to  the  defendant  against  this  old  ^./a.,  he  and  his  sure- 
ties are  liable.  Perhaps  and  probably  they  are  right ;  but 
the  thing  seems  to  me  to  be  so  unjust — it  is  so  abhorrent  to 
what  I  conceive  to  be  the  spirit  and  reason  of  all  law,  to 
hold  an  ignorant  sheriff  responsible,  and  to  make  his  sureties 
liable,  because  he  followed  the  constitution  of  his  state — 
the  law  made  thereon — ^and  the  judgments  of  all  the  state 
courts  thereupon,  and  could  not  foresee  the  judgment  of 
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the  supreme  court  of  the  United  States  reversing  it  all  on  a 
deep  constitutional  question  whereon  able  lawyers  and 
jndges  differed — that  I  reerpectfully  dissent.  I  think  that 
the  mandate  of  the  constitution  not  to  levy  is  higher  to  the 
sheriff  than  the  mandate  of  the  court  to  levy ;  that  a  plain 
statute  with  plain  words  directing  him  not  to  levy  should, 
in  reason  and  good  sense,  be  a  protection  to  him,  until  some 
tribunal  wiser  than  himself,  and  with  more  learning  than  he 
can  pretend  to,  tells  him  authoritatively  that  this  constitu- 
tion and  this  statute  are  unconstitutional  and  not  law.  In 
other  words,  I  think  that  when  a  miniBterial  officer  can 
shield  himself  behind  a  plainly  written  act  of  the  legislature, 
that  shield  ought  to  protect  him  and  his  sureties  until  it  is 
removed  by  the  only  power  which  can  remove  it,  to-wit : 
the  court  that  has  the  power  to  pronounce  it  unconstitu- 
tional. And  whether  the  sheriff  be  sued  for  the  money  by 
rule,  or  by  action  on  the  case,  or  action  on  his  bond,  the 
shield  of  the  plain  behest  of  his  state  legislature  ought  to 
protect  him,  and  ought  a  fortiori  to  protect  his  sureties. 

3.  It  was  in  dispute  whether  the  order  to  levy  was  not 
withdrawn,  or  whether  it  was  given  at  all.  If  it  was  not 
given  or  was  withdrawn,  we  all  think  that  the  sheriff  is 
protected ;  but  as  the  charge  of  the  court  on  the  homestead 
question  may  have  misled  the  jury,  and  as  this  court  ad- 
judges that  charge  erroneous,  we  must  award  a  new  trial. 
On  this  issue  of  fact  it  is  for  the  jury  to  credit  whom 
they  please,  and  to  decide  the  point  between  the  parties  as 
they  see  fit,  the  evidence  being  conflicting ;  but  as  they  may 
not  have  passed  upon  this  issue,  we  reverse  the  judgment 
which  overruled  the  motion  for  a  new  trial. 

Judgment  reversed. 
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Saulsbury,  Respess  <fe  Co.  V8.  Blandys. 

1.  Where  the  drawer  of  a  draft  added  thereto  a  clause  reciting  that  the 
money  thereby  procured  was  for  the  purchase  of  provisions  and 
commercial  manures  to  enable  him  to  make  a  crop,  creating  a  lien 
on  all  stock  then  on  his  plantation  in  Twiggs  county,  as  security, 
parol  testimony  was  admissible  to  show  what  stock  was  included  in 
such  description. 

2.  Where  property  was  sold  and  delivered  to  a  third  person  on  the  faith 
of  the  promise  of  defendants  to  accept  his  draft  on  them  for  the 
purchase  money,  a  specific  performance  of  the  contract  will  be  en- 
forced. 

8.  The  evidence  on  the  disputed  point  being  conflicting,  a  new  trial  was 
properly  refused. 

Contracts.  Specific  performance.  Evidence.  New  trial. 
Before  Judge  Gricb.  Bibb  Superior  Court.  October  Term, 
1877. 

Reported  in  the  decision. 

E.  F.  Best  ;  Hall,  Son  &  Poe,  for  plaintiflfs  in  error. 

Lanieb  &  Anderson,  Hill  &  Harris,  for  defendants. 

Warner,  Chief  Justice. 

This  was  a  bill  filed  by  the  complainants  against  the  de- 
fendants praying  for  the  specific  performance  of  an  alleged 
parol  contract  to  accept  a  draft  to  be  drawn  by  one  Wim- 
berly  on  the  defendants,  for  the  sura  of  $1,170.21,  the  price 
of  a  certain  steam  engine  which  the  plaintiffs  allege  they 
sold  and  delivered  to  said  Wimberly  (who  is  insolvent),  in 
pursuance  of  said  contract,  and  in  consideration  thereof. 
On  the  trial  of  the  case,  the  jury,  under  the  charge  of  the 
court,  found  a  verdict  in  favor  of  the  plaintiffs.  A  motion 
was  made  for  a  new  trial  on  the  several  grounds  stated  therein, 
which  was  overruled,  and  the  defendants  excepted. 

There  were  two  questions  made  on  the  trial  of  the 
case,  to- wit :  did  the  defendants  agree  to  accept  the  draft 
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of  Wimberly  for  the  price  of  the  engine,  which  was  deliv- 
ered to  hira  by  the  complainants,  unconditionally,  with- 
out any  mortgage  ?  or  did  they  agree  to  accept  it  with  such 
a  mortgage  lien  as  is  herewith  attached  to  the  draft,  or  upon 
condition  that  a  separate,  distinct  mortgage  should  be  exe- 
cuted by  Wimberly  to  them  ?  Upon  these  questions  the 
evidence  in  the  record  is  conflicting.  The  complainants  of- 
fered in  evidence  the  following  instrument,  which,  the  evi- 
dence shows,  was  drawn  up  by  the  defendants  for  Wimberly 
to  sign,  and  delivered  it  to  complainants'  agent,  but  which 
defendants  did  not  accept : 

$1,170.20  "  Macon,  Ga.,  October  18,  1871. 

"  Six  months  after  date  next,  please  pay  to  the  order  of 
myself  $1,170.20,  for  value  received,  as  an  advance  on  my 
crop,  to  be  raised  in  the  year  1872,  including  your  commis- 
sions for  the  same,  for  the  purchase  of  provisions  and  com- 
mercial manures  to  make  a  crop ;  and  for  the  purpose  of  se- 
curing the  payment  of  this  draft,  I  hereby  create  a  lien  in 
your  favor,  with  authority  to  transfer  the  same,  on  my  crop 
of  cotton  and  other  crops  growing  or  to  be  grown  by  me,  or 
in  which  I  may  have  an  interest,  as  also  on  my  stock  of  all 
kinds,  now  on  my  plantation  in  Twiggs  county,  consisting 

of And  I  agree  to  deliver 

at  your  warehouse,  before  the  maturity  of  this  draft,  .a  suffi- 
ciency of  cotton  to  pay  the  same,  which  cotton  you  are 
hereby  authorized  to  sell  at  discretion  for  that  purpose.  If 
I  fail  to  pay  this  draft  punctually  at  maturity,  it  is  to  bear 
interest  from  date,  and  I  agree  to  pay  all  costs  and  counsel 
fees  incurred  in  its  collection  ;  and,  as  a  further  inducement 
for  you  to  accept  this  draft,  I  state  that  I  am  not  indebted 
to  any  other  person  or  persons  for  like  advances,  and  that  I 
fully  recognize  the  criminal  liability  in  disposing  of  any 
part  of  said  crop  or  crops  while  subject  to  this  lien. 

"  [Signed]  F.  B.  Wimberly.     [l.  s.] 

"  To  Saulsbury,  Resspess  &  Co.,  Macon,  Ga. 

''  Executed  in  presence  of  S.  M.  Farrar,  Not.  Pub."  In- 
dorsed, "F.D.  Wimberly." 
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1.  Eenf ro  testified,  over  defendants'  objections,  that  Wim- 
berly  bad  on  bis  plantation,  dnrin^;  the  year  1871,  fifteen  or 
aixteeen  bead  of  mules.  There  was  no  error  in  admitting 
this  testimony  for  the  parpose  of  showing  what  stock  it 
was  on  his  plantation  mentioned  in  the  draft — at  least,  that 
the  mules  there  were  intended  to  be  included  in  the  terms 
"  my  stock." 

2,  3.  The  court  charged  the  jury  as  follows : 

"  The  law  is,  that  parties  must  comply  substantially  with 
their  contracts,  and  they  can  only  insist  on  a  substantial 
compliance  by  the  other  contracting  party.  I  say  substan- 
tial, because  neither  party  can  excuse  himself  from  perform- 
ance by  some  immaterial  failure  to  keep  the  very  terms  of 
the  agreement  by  the  other  party.  What  is  a  substantial 
performance  is  a  question  for  the  jury  under  the  particular 
circumstances  of  the  case.  To  apply  this  doctrine  to  the 
present  case :  If  S.  B.  <&  Co.  promised  to  accept  for  plain- 
tifiEs^  agent  a  draft  on  Wimberly,  and  on  the  faith  of  this 
promise  the  agent  let  Wimberly  have  a  steam  engine,  S.  R 
&  Co.  must  comply  with  their  agreement,  or  pay  the  amount 
of  the  draft,  unless  they  can  show  some  good  reason  for  not 
accepting  it.  The  agent  in  the  case  put  undertook  to  pro- 
cure from  Wimberly  the  draft,  and  to  present  it  for  accept- 
ance. If  such  was  the  agreement^  it  makes  no  difierenee  thai 
the  draft  then  was  not  in  existence. 

^^  But  the  agent  was  bound  to  present  such  a  paper  as  the 
defendant  agreed  to  accept,  and  to  present  it  in  a  reasonable 
time.  What  would  be  a  reasonable  time  in  one  case  might 
not  be  reasonable  in  another.  This  would  depend,  in  a  great 
measure,  on  the  use  to  be  made  of  the  draft  by  S.  B.  &  Co., 
the  injury  likely  to  come  of  delay,  the  time  of  the  year, 
when  this  is  material,  and  the  other  circumstances  of  the 
actual  case.  So,  you  see,  the  great  question  in  the  case  is  as  to 
the  intention  and  contract  of  the  parties.  Was  the  draft  the 
paper  S.  B.  &  Co.  promised  tlie  agent  to  accept,  or  was  there 
to  be  a  separate  mortgage  ?  S.  B  &  Co.  might  well  have 
preferred  the  separate  mortgage,  as  in  some  contingencies 
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it  would  have  been  more  valuable  to  them.  If  the  agree- 
ment was  to  have  a  mortgage,  strictly  so  called,  then  the 
draft  alone  was  not  sufficient.  But  if  they  merely  stipulated 
for  a  mortgage,  they  would  have  bad  it  by  accepting  the 
lien  draft,  if  the  property  waa  identified* 

"  The  burden  of  proof  is  on  the  plaintiffs,  and  they  must 
prove  the  contract  which  they  seek  to  enforce,  and  the  terms 
of  it.  Of  course,  if  the  promise  to  accept  was  uncondi- 
tional, they  were  bound  to  accept,  mortgage  or  no  mortgage, 
provided  the  agent  had  parted  with  his  engine  on  the  strength 
of  such  promise. 

^'  If  there  is  a  conflict  in  the  testimony — such  a  conflict  as 
cannot  be  reconciled — then  see  which  witnesses  are  right 
and  which  wrong,  and  give  your  verdict  accordingly. 

*^  Other  things  being  equal,  disinterested  witnesses  are  to 
be  preferred  to  those  who  are  interested  in  the  judgment  to 
be  rendered.  But  the  great  rule  is  to  ascertain  who  is  right 
and  who  wrong.  Truth  is  the  object  to  be  attained ;  wher- 
ever this  is  found  seize  it,  no  matter  what  witness  it  comes 
from.  Tott  are  to  consider  the  means  of  knowledge,  the 
intelligence  of  the  witnesses,  and  all  other  circumstances  of 
the  ca^se,  and  give  credence  to  those  who,  in  your  opinion, 
are  best  entitled  to  it." 

In  view  of  the  evidence  contained  in  the  record,  we  find 
no  substantial  error  in  the  charge  of  the  court.  The  case 
was  fairly  submitted  to  the  jury  for  their  consideration,  who 
were  the  proper  judges  of  the  evidence,  as  testified  to  by 
the  respective  witnesses  who  were  sworn  in  the  case,  and 
according  to  the  uniform  rulings  of  this  court  their  verdict 
should  not  be  disturbed. 

Let  the  judgment  of  the  court  below  be  affirmed. 
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Haslam  v8,  Campbell  &  Jones. 

1.  During  the  continuance  of  the  homestead  estate  no  remainder  or  re- 
versionary interest  in  the  head  of  the  family  is  subject  to  levy  and 
sale. 

2.  The  homestead  estate  does  not  terminate  so  long  as  the  wife  lives  as 
a  widow,  though  there  be  no  family  but  herself. 

8.  A  levy  upon  '*the  remainder  after  the  termination  of  the  home- 
stead estate/'  admits  the  validity  of  such  estate,  and  on  the  trial  of 
the  issue  whether  such  remainder  is  subject,  the  validity  of  the 
homestead  cannot  be  questioned. 

4.  Where  another  distinct  tract  is  levied  on  and  tried  in  the  same  claim 
case  with  the  remainder  after  homestead,  and  the  jury  has  found 
that  tract  subject,  and  the  presiding  judge  approves  the  finding  and 
the  evidence  is  suflicient  to  support  and  sustain  the  finding,  this 
court  will  not  interpose  to  grant  a  new  trial  in  regard  to  that  por- 
tion of  the  verdict,  the  issues  and  evidence  being  distinct  and  sepa- 
rate as  to  the  two  tracts  of  land. 

5.  The  parties  as  well  as  the  subject  matter  of  the  former  trial  must  b  * 
substantially  the  same,  before  the  testimony  of  a  witness  since  de- 
ceased, had  on  the  first,  can  be  used  on  the  second  trial. 

Homestead.  Estate.  Levy  and  sale.  Estoppel.  New 
trial.  Evidence.  Before  Judge  Crisp.  Houston  Superior 
Court.     November  Adjourned  Term,  1877. 

Beported  in  the  opinion. 

Eli  WARBBai ;  W.  S.  Wallace,  for  plaintifp  in  error,  cited 
as  follows :  (Good  title  in  wife  to  lot  conveyed,)  26  Ga.,  401 ; 
15  lb.,  570;  20  Id.,  689;  25  Id.,  684;  53  lb.,  155;  8  16., 
258;  11  16.,  459;  17  16.,  217;  22  lb.,  330;  57  lb.,  412; 
Code,  §1754.  (Verdict  against  evidence,  etc.,)  4  Ga.,  42S; 
36  lb.,  280,  362 ;  19  /*.,  432 ;  26  16.,  528 ;  32  16.,  376, 
367,  396,  409  ;  14  16.,  118,  596.  (Homestead  not  snbject,) 
Code,  §2002,  2027,  2024 ;  Dwarris  on  Stat.,  39-52 ;  47  Ga., 
629;  3  lb.,  146-55;  3  Dallas,  365;  2  Cranch,  53,  358; 
2  Pet.,  662.  (Evidence  of  the  dead  witness,)  27  Ga.,  525 ;  57 
16.,  U2. 
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C.  C.  Duncan  ;  R.  F.  Lyon,  for  defendants,  cited  as  fol- 
lows: lot  conveyed  subject.  Code,  §1753;  59  6rtf.,  69;  57 
16.,  235,  412;  Code,  §§3580,  2685;  Cobb's  Dig.,  494-7;  5 
Ga.,  157;  20  Id.,  286;  9  Id.,  84;  37  16.,  660.  Reversion 
Bubject,  47  6^./.,  629 ;  56  16.,  359 ;  Code,  §§2002,  2005, 2024, 
5135;  acts,  1876,  p.  49;  42  Ga.,  405;  40  16.,  173;  50  16., 
109 ;  54  16.,  616 ;  56  I6.y  520.  Brief  of  evidence  inad- 
missible, Code,  §3783. 

Jackson,  Judge. 

Campbell  &  Jones  levied  siji.fa.  upon  five  hundred  and 
seventy-eight  acres  of  land,  and  the  remainder  interest  in 
four  hundred  and  seventy-seven  acres  of  land  in  Houston 
county,  after  the  termination  of  the  homestead  estate  of  the 
family  in  said  four  hundred  and  seventy-seven  acres,  as  the 
property  of  Geo.  S.  Haslam,  Sr.;  and  the  same  was  claimed 
by  him  as  not  his  own  property,  but  as  belonging  to  his 
wife,  the  first  part  by  deed  from  him  to  her,  and  the  latter 
by  being  set  apart  as  a  homestead,  and  therefore  not  liable 
to  levy  and  sale.  Tlie  jury,  under  the  charge  of  the  court, 
found  all  the  land,  including  the  remainder  after  homestead, 
subject ;  the  claimant  moved  for  a  new  trial,  the  court  re- 
fused it,  and  this  is  the  error  assigned. 

1.  The  court  charged  that  the  remainder  interest  in  the 
tract  of  four  hundred  and  seventy-seven  acres  was  subject 
to  levy  and  sale  at  this  time.  Under  the  decision  in  the 
case  of  Jolley  vs.  Lofton,  at  the  present  term,  this  charge  was 
erroneous,  and  in  regard  to  that  tract  of  land  the  judgment 
is  reversed. 

2.  It  is  said  that  the  homestead  estate  terminated  when 
Haslam  died,  (who  it  seems  died  during  the  pendency  of 
this  claim)  although  he  left  a  widow,  and  that  therefore  this 
case  is  not  within  the  ruling  of  Jolley  vs.  Lofton. 

We  think  that  under  the  constitution  of  1868,  the  real 
use  of  the  property  was  in  the  wife  and  children,  the  family 
of  Haslam,  and  that  his  death  did  not  defeat  their  equita- 
ble title.     So  long  as  Mrs,  Haslam  lives  the  homestead  con- 
41 
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tinnes  for  her  benefit,  though  no  child  was  left  and  tlic  hus- 
band was  dead.  So  long  as  any  one  of  the  family  for 
whose  use  and  benefit  the  homestead  estate  was  created 
shall  survive,  either  the  wife  or  one  of  the  dependent  minor 
children,  and  especially  the  widow,  the  homestead  estate  is 
not  terminated ;  and  the  creditor  of  the  mere  holder  of  the 
legal  estate  may  not  molest  the  real,  equitable  owner  in  the 
entire  enjoyment  of  the  estate,  which,  under  the  constitu- 
tion of  the  state,  is  set  apart  for  all  of  the  family  and  each 
member  thereof.  And  no  ofiicer  of  this  state  can  levy  upon 
or  otherwise  interfere  with  it,  seems  to  us  to  be  the  true  in- 
tent and  meaning  of  the  constitution.     Code,  §5135. 

If  the  remainder  were  sold,  the  remainder-man  would  have 
rights  in  respect  to  the  property  wholly  inconsistent  with 
the  idea  of  a  permanent  home  for  the  family,  and  he  would 
be  entitled  to  interfere  with  their  enjoyment  of  it  in  cut- 
ting down  timber  or  moving  houses,  or  complete  ownership 
of  the  property  which  the  constitution  designed  to  secure 
to  the  family  without  let  or  hindrance  from  any  court  or 
ministerial  officer  thereof.  Besides,  the  purchaser  of  the 
remainder  might  take  homestead  in  his  remainder  for  his 
own  family,  and  thus  estates  would  twist  into  estates  until 
the  labyrinth  would  be  so  intricate  as  to  be  inextricable, 
and  the  knot  never  could  be  untied.  In  addition  to  all  this, 
the  interest  in  remainder  would  be  so  contingent  and  shift- 
ing and  uncertain,  that  it  would  be  unjust  to  the  debtor  as 
well  as  to  the  general  creditors  to  force  the  sale  until  the 
homestead  terminated. 

So  that  for  wise  reasons  we  think  the  framers  of  the  con- 
stitution  have,  in  express  terms,  prohibited  all  interference 
with  such  property,  by  declaring  that  "  no  court  or  minis- 
terial officer  in  this  state  shall  ever  have  jurisdiction  or  au- 
thority to  enforce  any  judgment,  decree  or  execution  against 
said  property  so  set  apart,  including  such  improvements  as 
may  be  made  thereon,  from  time  to  time,  except  for  taxes, 
etc.,  etc."  Therefore  it  seems  clear  that  this  anomalous 
homestead  estate  is  not  put  exactly  on  the  footing  of  an  es- 
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tate  for  life  or  for  years,  but  that  it  is  an  absolute  use  and 
enjoyment  of  full  property,  at  least  as  long  as  the  family 
in  any  legitimate  sense  of  the  word  family,  or  any  member 
thereof,  shall  survive,  "  for  the  sole  use  and  benefit  of  said 
families  as  aforesaid,"  being  the  language  of  the  constitu- 
tion. 

3.  It  has  been  further  insisted  that  this  homestead  is  not 
set  apart  so  as  to  have  vested  the  title  in  the  family,  but  in 
respect  to  all  objections  thereto,  the  levy  would  seem  to 
waive  them,  inasmuch  as  the  remainder  after  the  termina- 
tion of  the  homestead  is  alone  levied  on.  That  only  is  in 
issue  here,  the  remainder,  and  the  levy  thereon  necessarily 
admits  the  existence  and  validity  of  the  pre-existing  particu- 
lar estate  to  support  the  remainder,  and  the  levy  itself  says 
that  such  estate  is  a  homestead. 

4.  In  regard  to  the  other  lands  levied  upon,  we  cannot 
see  that  the  court  was  wrong  in  overruling  the  motion  for 
the  new  trial.  Taking  all  the  facts  together,  it  looks  very 
much  like  an  intent  on  the  part  of  Mr.  llaslam  to  dispose 
of  his  property  so  as  not  only  to  hinder  and  delay,  but  to 
defeat  creditors. 

It  is  conceded  in  the  brief  of  the  testimony  that  defend- 
ants in  error  were  creditors  when  the  deed  was  made  by 
llaslam  to  his  wife;  and  whether  llaslam  owed  his  wife  or 
not  on  the  claim  she  held  upon  him  for  her  share  of  her 
father's  estate,  turned  upon  whether  he  had  reduced  that 
share  to  possession  as  his  own  or  as  hers,  under  the  decis- 
sion  in  Sperry  ik  Niles  vs,  llaslam^  57  Ga.y  412,  and  that 
question  was  fairly  submitted  to  the  jury. 

Mr.  Hafilam,  the  elder,  who  swore  in  the  case  of  f^perry 
(&  Niles  was  dead  when  this  case  was  tried,  and  the  testi- 
mony of  young  Uaslam  was  by  no  means  clear  that  his 
father  reduced  that  share  to  his  possession  for  his  wife,  and 
treated  it  as  the  agent  of  his  wife.  These  transactions  be- 
tween liusband  and  wife  should  be  closely  scanned,  and  the 
jury  and  presiding  judge  did  not  err  in  such  manner  that 
this  court  will  interfere,  in  concluding  that  the  conveyance 
was  voluntary,  and  void  as  to  these  creditors. 


Digitized  by 


Google 


654  SUPREME  COURT  OF  GEORGIA. 

The  Exchange  Bank  vs.  Rntner  &  Edgeworth. 

5.  The  c^se  now  before  us  not  being  between  the  same 
parties  aa  the  ease  of  Sperry  cfe  Nilea  vs,  IJaalam^  the 
court  did  right  to  reject  the  testimony  of  the  elder  Haslam, 
since  deceased,  taken  in  that  case.     Code,  §37^2. 

The  judgment  therefore  is  affirmed  in  so  far  aa  it  relates 
to  the  land  of  which  the  levy  is  upon  the  entire  estate,  and 
reversed  as  to  the  subjection  to  the  fi,  fa.  of  the  remainder 
after  termination  of  the  homestead  estate. 

Affirmed  in  part  and  revei^sed  in  part. 


The  Exchange  Bank  v8,  Butner  &  Edgeworth. 

The  note  sued  on  having  been  transferred  to  plaintiff  as  collateral  se- 
curity for  money  loaned  before  due.  it  was  a  bona  fide  holder  thereof; 
consequently,  the  verdict  finding  for  the  defendants  on  a  plea  of 
failure  of  consideration,  was  contrary  to  law . 

Negotiable  instruments.  New  trial.  Before  Judge 
Bartlett.     Houston  Superior  Court.    May  Term,  1878. 

Reported  in  the  decision. 

Duncan  &  Miller,  for  plaintiff  in  error,  cited  :  as  to  plain- 
tiff being  bona  fide  holder,  Code,  §§2785,  2791,  3471 ;  57 
6^a.,  319;  56  7  A.,  88  ;  50 /J.,  118-19  ;  Code,  §§3713-3717. 

Eli  Warren  ;  W.  S.  Wallace,  for  defendants,  cited  :  as 
to  hesitancy  in  granting  new  trial  because  verdict  against 
law  and  evidence,  3  Kdly,  310;  7  Oa.,  269,  283;  8  /J., 
306  ;  10  Ih,,  37 ;  21  lb.,  261 ;  26  /J.,  436,  524,  560 ;  27  lb., 
402;  28  lb.,  404;  29  lb.,  257,  628. 

Warner,  Chief  Justice. 

The  plaintiff  sued  the  defendants  on  a  promissary  note  for 
the  sum  of  $300.00  dated  7th  of  March,  1874,  and  due  Ist 
of  November  thereafter,  payable  to  the  order  of  Hunt, 
Rankin  &  Lamar,  and  indorsed  in  blank  by  them.  The  de- 
fendants pleaded  that  said  note  was  given  to  the  payees 
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thereof  for  a  fertilizer  which  was  wholly  worthless,  and  that 
the  consideration  for  which  said  note  was  given  had  en- 
tirely failed,  and  that  after  the  same  l)ecame  due  it  was  pre- 
sented to  defendants  for  payment,  and  payment  thereof  de. 
manded  by  the  agent,  not  of  the  plaintiff,  but  by  the  agent 
of  Hunt,  Rankin  &  Lamar,  and  that  they  are  and  were  the 
owners  of  said  note  after  it  became  due.  On  the  trial  of 
the  case  the  jury  found  a  verdict  in  favor  of  the  defendants. 
A  motion  was  made  for  a  new  trial  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence  and  contrary  to  law, 
which  was  overruled,  and  the  plaintiff  excepted.  The  only 
question  insisted  on  here  was  whether  the  plaintiff  was  the 
honaji^le  holder  of  a  note  for  a  valuable  consideration  be- 
fore it  became  due,  or  whether  it  was  the  property  of 
Hunt,  Rankin  &  Lamar,  the  payees  thereof. 

It  was  proved  by  two  witnesses  for  the  plaintiff,  that  the 
note  was  transferred  by  Hunt,  Rankin  &  Lamar  to  the 
plaintiff  on  the  30th  of  April,  1874,  as  collateral  security 
for  money  loaned  by  it  to  them  ;  the  amount  advanced  by 
the  plaintiff  was  eighty  per  cent  of  the  face  value  of  the 
note,  the  plaintiff  having  no  notice  of  any  defense  thereto. 
One  of  the  defendants  (Butner)  stated  that  after  the  note 
became  due,  one  Skellie,  who  had  been  the  agent  of 
Hunt,  Rankin  '&  Lamar  in  the  spring  of  1874,  and  had 
been  collecting  for  them  that  fall,  called  on  him  for  the 
payment  of  the  note,  but  did  not  exhibit  the  note,  sup- 
posed he  had  it.  A.fter  he  was  sued  on  the  note,  called  at 
the  Exchange  Bank  and  told  Lawton,  its  cashier,  that  he 
would  pay  the  bank  $200.00  as  a  compromise  of  the  debt. 
He  said  he  could  not  take  it  without  first  seeing  Hunt? 
Rankin  &  Lamar  about  it,  and  went  to  their  store  and  saw 
them,  came  back  and  told  witness  they  would  not  consent 
to  his  taking  the  $200.00  dollars  offered.  This  is  all  the  ev- 
idence going  to  show  that  the  plaintiff  was  not  the  bona 
fide  holder  of  the  note  before  it  became  due. 

Skellie  was  not  the  agent  of  the  plaintiff,  and  therefore 
its  right  to  the  paper  could  not  be  affected  by  what  he 
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said  to  the  defendant ;  besides,  it  did  not  appear  that  he  had 
possession  of  the  note — there  is  nothing  inconsistent  with 
the  plaintiffs  title  to  the  note  arising  from  the  fact  that  its 
cashier  consulted  with  Hunt,  Rankin  &  Lamar  as  to  the  pro- 
posed compromise  of  $200.00  and  their  refusal  to  consent 
thereto.  The  plaintiff  held  the  note  which  they  had  in- 
dorsed, as  collateral  security  for  the  loan  of  $240.00,  that 
being  eighty  per  cent,  of  the  face  of  the  note.  If  the  plain- 
tiff had  taken  $200.00  in  payment  of  the  note  without  the 
consent  of  Hunt,  Rankin  &  Lamar,  it  could  not  have  col- 
lected from  them  the  additional  $40.00  loaned,  for  which  it 
held  the  note  as  security,  and  hence  the  necessity  of  obtain- 
ing their  consent  for  the  protection  of  its  own  interest. 
The  plaintiff  was  a  boi^a  fide  holder  of  the  note  to  the  ex- 
tent of  the  money  loaned,  and  for  which  it  was  transferred 
to  it  as  collateral  security.  Code,  §2788.  When  the  amount 
of  money  loaned,  with  the  lawful  interest  due  thereon, 
shall  be  collected  on  the  note  by  the  plaintiff,  and  for  that 
purpose  it  had  the  legal  title  to  it  under  the  evidence,  the 
balance  due  thereon  will  belong  to  Hunt,  Rankin  &  La- 
mar. In  view  of  the  evidence  contained  in  the  record  the 
verdict  of  the  jury  was  contrary  to  law. 

Let  the  judgment  of  the  court  below  be  reversed. 


Jordan  vs.  The  State  of  Georgia. 

_  1.  That  an  indictmeat  names  the  defendant,  but  afterwards,  in  charg- 

I  2^  ^1  ing  the  offense,  leaves  a  blank  instead  of  renaming  her,  is  not  good 

~  in  arrest. 

2.  That  an  indictment  for  keeping  a  lewd  house  does  not  allege  that 
it  was  kept  for  purposes  of  fornication  by  the  owner,  or  any  one 
else,  is  not  good  in  arrest. 

3.  When  the  defendant,  before  arraignment,  pleaded  misnomer,  jn  that 
she  had  been  indicted  as  **  Lizzie  Jordan,"  when  her  name  was  Eliza 
A.  Jordan  and  she  was  known  by  no  other,  it  was  error  to  strike  such 
plea. 

Criminal  law.    Indictment.    Before  Judge  Hall.    Spald- 
ing Superior  Court.     February  Adjourned  Term,  1878. 
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To  the  report  contained  in  the  decision,  it  is  only  neces- 
sary to  add  that  defendant  moved  in  arrest  of  judgment  on 
the  following  grounds : 

"Because  the  indictment  upon  which  said  verdict  was 
founds  is  so  defective  that  an  issue  could  not  be  made 
upon  it,  in  failing  to  allege  that  the  house  was  kept  for  the 
practice  of  fornication  and  adultery  by  herself,  or  by  others, 
or  by  any  one ;  and  because  said  indictment  does  not  charge 
that  Baid  offense  was  committed  in  the  county  of  Spalding, 
or  in  any  other  county."      (The  indictment,  in  the  usual 

form,  ends  thus :  "  For  that  the  said ,  in  the  county 

aforesaid,  on  the  10th  day  of  July,  in  the  year  of  our  Lord 
eighteen  hundred  and  seventy-seven  with  force  and  arras, 
did  keep  a  lewd  house,  for  the  practice  of  adultery  and 
fornication,  contrary,"  etc.) 

Thos.  W.  Thurman,  by  A.  M.  Speeb,  for  plaintiff  in  error, 
cited  :  (on  indictment,)  Code,  §4628. 

F.  D.  DrsMUKE,  solicitor  general,  by  James  S.  Boynton, 
for  the  state,  cited :  on  indictment,  Code,  §§4628,  4586 ; 
53  Ga.,  241 ;  36  /*.,  447.  On  plea,  58  Ga.,  170.  On 
evidence,  53  Ga.^  241. 

Warner,  Chief  Justice. 

The  defendant  was  indicted  for  the  offense  of  "keeping 
and  maintaining  a  lewd  house,"  and  on  her  trial  therefor 
was  found  guilty.  A  motion  was  made  in  arrest  of  judg- 
ment for  alleged  defects  in  the  indictment,  and  also  a  mo- 
tion was  made  for  a  new  trial,  on  the  grounds  therein  stated, 
both  of  which  motions  were  overruled,  and  the  defendant 
excepted. 

1,2.  If  the  objections  to  the  indictment  would  have  been 
good  on  a  special  demurrer  thereto,  they  were  not  good  in 
arrest  of  judgment,  and  there  was  no  error  in  overruling 
that  motion. 

3.  It  appears  from  the  record  and  bill  of  exceptions  that 
the  defendant,  before  arraignment,  filed  her  plea  of  mis- 
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nomer,  in  which  she  alleged  that  she  had  been  indicted  by 
the  name  of  Lizzie  Jordan  ;  that  her  name  was  not  Lizzie 
Jordan,  but  her  name  was  Eliza  A.  Jordan,  and  that  ever 
since  her  intermarriage  with  Zachariah  Jordan,  she  had 
never  been  known  or  called  by  any  other  name.  One  of 
the  grounds  of  error  alleged  in  the  motion  for  a  new  trial 
is  the  overniling  and  striking  the  defendant's  plea  of  mis- 
nomer. In  our  judgment  the  defendant  had  the  legal  right 
to  be  heard  on  her  plea  of  misnomer,  and  the  court  erred 
in  striking  it. 

Let  the  judgment  of  the  court  below  be  reversed. 


60    658 
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eo"658  GiLKS,  ordinary,  for  use,  V8,  Brown,  administrator,  et  al. 

el22  626 
el22  62« 

-  1.  Under  the  act  of  1846,  Cobb's  Dig.,  p.  835,  and  the  Code.  §22514, 2515, 

the  former  admiDislrator  is  liable  to  account  to  an  administrator  de 
bonis  lion  touching  his  management  of  the  estate,  and  if  he  be  dead 
his  representatives  are  so  liable;  and  suit  may  be  instituted  by  the 
administrator  de  bonis  non  against  such  representatives. 

2.  If  the  administrator  of  such  deceased  prior  administrator  has  re- 
moved to  another  state,  the  securities  may  be  sued  without  any 
prior  judgment  of  devasiavit  in  an  action  on  their  bond,  though  the 
non-resident  administrator  be  served  in  the  same  action  in  passing 
through  the  state,  under  sections  2n07,  8384,  and  3386  of  the  Code. 

3.  Such  action  need  not  set  out  the  n:\mesof  creditors  and  the  nature  of 
their  debts,  or  allege  other  breach  of  the  bond  than  the  conversion 
of  the  estate  by  the  first  administratrix  to  her  own  use,  and  her  fail- 
ure, and  that  of  her  administrator,  to  pay  the  debts  due  by  the  first 
intestate. 

Administrators  and  executors.  Principal  and  surety. 
Practice  in  the  Superior  Court.  Before  Judge  Baetlbtt. 
Houston  Superior  Court.     May  Term,  1878. 

Reported  in  the  opinion. 

B.  M.  Davis,  for  plaintiff  in  error,  cited  :  22  Ga.j  330; 
45 /J.,  «16;  Code,  §§2532,  2533 ;  11  Lomax,  475  ;  46  Ga., 
385.     Non-resident  administrators,  judgment  of  devastavit 
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unnecessary,  Code,  §§3386,  3264,  3416 ;  43  Ga.,  275 ;  52 
Id.,  35. 

Eli  Warren;  W,  E.  Collier;  Blount,  Simmons  & 
Hardeman,  by  brief,  for  defendants,  cited  :  Code,  §2490; 
3  Kelly,  256 ;  1  /*.,  30 :  5  Ga.,  56,  329 ;  10  75.,  266 ;  Cobb's 
Dig.,  335  ;  1  Kelly,  80  ;  11  Ga.,  599.  Creditors  not  set  out), 
Code,  §§S^530,  2917-18,  3386.  Judgment  of  devastavit 
necessary,  52  Ga.,  35  ;  30  lb.,  440. 

Jackson,  Judge. 

This  was  a  suit  brought  by  the  ordinary  for  the  use  of 
McCoy,  administrator  de  bonis  non  of  Daniel  Jones,  de- 
ceased, against  H.  T.  Brown,  administrator  on  the  estate  of 
Mrs.  Martha  A.  Jones,  and  W.  R.  Brown  and  Samuel  Brown, 
the  securities  on  his  bond  as  said  administrator.  The  breach 
of  the  bond  alleged  is,  that  Mrs.  Jones  having  been  ap- 
pointed administratrix  of  Daniel  Jones'  estate,  had  con- 
verted to  her  own  use  and  mal-administered  some  thirty- 
four  hundred  dollars  of  that  estate,  and  had  died  without 
accounting  for  the  same,  and  that  her  administrator,  Brown, 
had  also  failed  to  account  for  the  same  to  the  creditors  of 
Daniel  Jones  ;  and  that  this  breach  gave  a  right  of  action 
to  the  administrator  de  bonis  non  on  Daniel  Jones'  estate, 
against  the  administrator  and  his  sureties  on  the  estate  of 
Mrs.  Martha  A.  Jones.  The  defendants  filed  a  demurrer  to 
this  action,  the  court  sustained  it  and  dismissed  the  case ; 
and  the  controlling  question  made  here  is,  did  the  adminis- 
trator de  bonis  non  have  the  right  to  call  to  account  the  ad- 
mistrator  of  Mrs.  Jones,  Mrs.  Jones  having  been  his  prede- 
cessor in  the  administration  on  Daniel  Jones'  estate? 

1.  At  common  law,  the  2LAvLi\me,tr?Xor  de  bonis  non  had  no 
right  to  call  Mrs.  Jones  to  account  for  any  part  of  the  estate 
she  had  administered,  but  only  for  the  assets  in  her  hands 
remaining  in  kind  so  as  to  be  identified  as  she  received  them 
when  she  took  charge  of  the  estate — Thomas  vs,  Hardtoick, 
1st  KdlAj,  78. 
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So  that  as  he  had  no  right  to  go  upon  her  for  the  estate 
which  she  had  converted  by  mal-administration  before  her 
death,  of  course  he  would  have  none  to  go  upon  her  adniin- 
istrator  and  his  sureties  at  common  law. 

But  the  common  law  was  altered  by  the  act  of  1845,  Cobb's 
Dig.,  p.  335,  which  makes  it  the  duty  of  the  former  adminis- 
trator, "or  the  representatives  of  such  deceased  executor  or 
administrator,  to  i^QCOunt full]/  with  the  administrator  de  bo- 
nis nonr     See  also  Code,  §§2514,  2515. 

In  the  case  in  1st  Kelly  the  act  of  1845  is  alluded  to,  but 
was  not  applicable  to  that  case.  So  in  3d  Kelly ^  256.  But  in 
5  Oa,^  56,  it  is  distinctly  ruled  that "  under  the  act  of  1845  an 
administrator  de  bonis  non  may  call  his  removed  predeces- 
sor, or  his  representatives  if  he  be  dead,  to  account  touch- 
ing the  entire  administration  of  the  estate,  and  the  removed 
administrator  is  liable  to  him,  as  at  common  law  he  was  lia- 
ble to  creditors  and  distributees."  If  this  ruling  be  law,  the 
court  was  wrong  in  sustaining  the  demurrer  on  this  ground. 
It  has  not  been  reviewed  and  overruled  so  far  as  we  know. 
On  the  contrary  the  principle  is  reasserted  and  reaf- 
firmed in  Hardmck  vs.  Thomas  and  othersy  10  6a,^  266 ; 
and  in  11  Ga,y  599,  it  was  so  recognized  again  ;  and  in  Knigkt 
vs.  Zassetery  16  Oa.,  151,  it  is  again  distinctly  ruled  that  the 
act  of  1845  gives  such  right  to  the  administrator  de  bonis 
non  as  well  as  to  heirs  and  creditors. 

We  are  not  aware  that  the  act  of  1845  has  ever  been  re- 
pealed. On  the  contrary  it  is  referred  to  in  the  margin  in 
the  Code,  sections  2514,  2515 ;  and  it  is  the  authority  for 
certain  principles  codified  or  alluded  to  in  those  sections. 
Indeed  §2515  of  the  Code  restricts  the  heirs,  distributees  or 
legatees  to  the  right  to  sue  only  when  no  administrator  de 
bonis  non  has  been  appointed,  or,  if  appointed,  neglects  to 
sue. 

2.  Another  ground  of  demurrer  by  the  surety  is,  that  he 
cannot  be  sued  in  this  action  because  no  devastavit  has  been 
shown  and  judgment  obtained  against  the  principal.  The 
reply  is  that  the  principal  has  removed  from  the  state.    It 
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is  immaterial  that  he  was  caught  passing  through  theeouuty 
and  served.  The  Code  makes  the  surety  suable  without  judg- 
ment of  devastavit  first  against  the  administrator  if  the  ad- 
mintrator  "  shall  remove  from  the  state."  The  declaration 
alleges  that  he  has  done  so.  He  may  have  removed  all  his 
property  and  probably  did,  and  hence  the  verdict  against 
him  could  not  bear  frnit.  Certainly,  under  the  Code,  the 
surety  on  his  bond  may  be  sued  upon  the  facts  here  alleged 
and  admitted,  with  his  principal  in  the  first  instance.  Code, 
§§33S4,  3386,  2507— Henderson  vs.  Levy,  52  Oa,y  35  ;  43 
lb,,  275. 

3.  We  think  the  allegations  touching  the  creditors  and 
the  devastavit  suflScient. 

Judgment  reversed. 


Johnson,  administrator,  vs,  Parnell. 

Since  the  abolition  of  slaverj,  the  policy  of  the  state  seems  to  be,  that 
the  property  of  the  intestate  shall  not  be  kept  together  from  year  to 
year  and  worked  for  the  benefit  of  the  estate.  The  ordinary,  under 
§2504  of  Irwin's  Code,  had  no  authority  so  to  order  except  for  the 
current  year;  hence  the  administrator  is  individually  liable  for  loss 
incurred  in  such  operations. 

Administrators  and  executors.  Before  Judge  Gkice. 
Houston  Superior  Court.  November  Adjourned  Term,  1877. 

Reported  in  the  decision. 

H.  W.  HoLTzcLAW,  for  plaintiff  in  error,  cited  as  follows : 
authority  of  ordinary,  Code  of  1868,  §366 ;  acts  1856,  p.  147 ; 
45  Ga.,  459,463;  Cobb's  Dig.,  324,  337;  acts  1865-66,  p. 
87 ;  Code  of  1861,  §2505 ;  Code  of  1868,  §§2505,  2506  ;  of 
administrator,  acts  1861,  p.  32;  Code  1873,  §2541 ;  Code  of 
1868,  §2518 ;  55  Ga.,  124;  Code  of  1868,  §§1821, 1822, 1823 ; 
this  administrator  a  quasi  guardian,  acts  1872,  p.  31 ;  Code 
of  1873,  §2540. 
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B.  M.  Davis  ;  W.  D.  Nottingham,  for  defendant,  cited  aa 
follows :  administrator's  duty  as  to  personalty  and  realty, 
Code,  §§2532, 2483,  2554,  2559.  Must  settle  at  end  of  year, 
Code  §§2532,  2530,  2548,  2545 ;  56  Ga.,  396.  Administra- 
tor's devcMtav it,  2d.  Lomax  on  Executors,  475.  BonaJide9 
no  defense,  2d.  Lomax,  482 ;  40  Oa.,  181 ;  45  /5.,  108. 

Warner,  Chief  Justice. 

This  was  a  citation  of  the  administrator  of  H.  V.  Irby, 
deceased,  before  the  ordinary  for  settlement,  by  one  of  the 
lieirsat-law  of  the  intestate,  and  an  appeal  to  tlie  superior 
court.  Upon  the  trial  of  the  cause  on  appeal  it  was  sub- 
mitted to  the  court  without  the  intervention  of  a  jury,  upon 
the  following  agreed  statement  of  facts,  to- wit :  "  That  Mrs. 
Sarah  A.  Parnell  is  the  daughter  of  defendant's  intestate,  H. 
V.  Irby,  deceased,  and  that  she  is  twenty-one  years  old,  that 
defendant's  said  intestate  died  on  the  29th  day  of  January, 
1869,  leaving  a  widow  and  seven  minor  children  under  the 
age  of  sixteen  years,  and  having  hired  hands  and  made  all 
needful  preparations  for  farming  during  said  year  on  his 
plantation  in  Houston  county,  containing  about  five  hundred 
acres  of  arable  land  ;  that  defendant  was  appointed  tempo- 
rary administrator  of  said  deceased  in  February,  1869,  and 
in  April,  1869,  was  duly  appointed  administrator ;  that  under 
a  proper  order  from  the  ordinary  of  said  county,  he  carried 
on  the  farm  on  said  plantation  successfully  for  said  year, 
supporting  the  widow  and  maintaining  and  educating  said 
seven  minors  from  the  proceeds  of  said  farm ;  that  at  the 
close  of  the  year  1869,  said  defendant  had  on  hand  of  the 
property  of  the  said  estate  suflScient  means  to  pay  all  the 
indebtedness  of  his  said  intestate,  and  all  the  expenses  of 
running  said  farm  for  said  year  and  that  he  did  pay  said  in- 
debtedness ;  that  at  the  close  of  said  year  said  defendant, 
finding  that  no  person  could  be  found  to  act  as  guardian 
for  said  minors  (he  and  his  attorney  having  made  diligent 
efforts  to  secure  a  suitable  guardian  for  them),  the  wid- 
ow   refusing  to   take   dower  in    said   lands  of    deceased, 
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said  widow  and  seven  minors,  inclnding  plaintiff,  de- 
siring to  continue  to  reside  on  said  plantation,  and  find- 
ing that  he,  defendant,  had  stock  and  produce  on  hand 
sufficient  to  run  said  ^rm  for  another  year,  he  made  the  fol- 
lowing petition  to  the  ordinary  of  said  county,  who  passed 
the  following  order,  to- wit : 

nlS^^^lik.  I     To  the  ordinary  of  said  county  : 

The  petition  of  Needham  T.  Johnson,  administrator  of 
H.  V.  Irby,  deceased,  respectfully  showeth  that  he  has  car- 
ried on  the  farm  on  the  land  of  said  intestate  during  the 
present  year  with  considerable  success ;  that  the  family  of 
said  deceased  consists  of  his  widow  and  seven  minor  children, 
under  the  age  of  sixteen  years,  who  have  no  guardian  ;  that 
in  his  opinion  it  would  be  to  the  best  interest  of  the  widow 
and  said  minor  children,  as  well  as  to  said  estate,  to  continue 
to  carry  on  said  farm  and  thereby  support  said  family  of 
said  deceased  with  less  expense  than  would  otherwise  be  in- 
curred by  the  sale  and  division  of  the  personal  property  of 
said  deceased.  Whereupon  your  petitioner  prays  your  honor 
for  an  order  authorizing  and  empowering  him  to  carry  on 
said  fann  from  year  to  year  until  the  further  order  of  this 
court. 

H.  W.  HoLTZCLAW,  petitioner's  attorney. 

"  GEORGIA,     )      Ordinary's  office  of  said  county, 
HoD8ix)N  Co0NiT.  )  24:th  day  of  December,  1869. 

Upon  hearing  the  above  and  foregoing  petition  of  Need- 
ham  T.  Johnson,  administrator  of  H.  Y.  Irby,  deceased,  for 
leave  to  carry  on  the  farm  of  said  deceased,  it  is  ordered 
that  Needham  T.  Johnson,  administrator  of  II.  Y.  Irby, 
deceased,  be  and  is  hereby  authorized  and  empowered  to 
carry  on  the  farm  on  the  lands  of  said  deceased  from  year 
to  year,  until  the  further  order  of  this  court. 

W.  T.  Swift,  O.  H.  C. 
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That  under  said  order  defendant  carried  on  said  farm  on 
said  plantation  for  the  years  1870-71  and  1872,  supporting 
said  widow  and  maintaining  and  educating  said  minors  out 
of  the  proceeds  thereof,  and  that  at  the  close  of  the  year 
1872  said  widow  and  said  minors  removed  from  said 
plantation ;  that  said  defendant  acted  in  all  things  honora- 
bly, uprightly  and  in  the  utmost  good  faith  in  carrying  on 
said  farm  for  said  years ;  that  a  loss  of  $2,400.00  accrued  to 
said  estate  from  January  1st,  1870  to  January  1st,  1873, 
growing  out  of  said  farming  operations,  which  sum  was  paid 
from  the  sale  of  personal  property,  and  of  a  portion  of  the 
real  estate ;  that  the  said  widow  and  six  minors  (one  having 
died)  were  supported,  maintained,  and  children  educated 
during  said  three  years  out  of  the  proceeds  of  said  farm,  and 
that  the  cost  of  said  support,  maintenance  and  education  was 
at  least  $2,400.00  for  said  three  years ;  that  the  returns  of 
defendant  to  the  ordinary  show  that  his  accounts  with  his 
said  trust  are  balanced,  if  said  loss  of  $2,400.00  is  a  good, 
legal  and  valid  credit  to  him,  otherwise  that  defendant  owes 
to  plaintiff  the  sum  of  $400.00,  one-sixth  of  said  loss, 
the  widow  being  dead.  It  is  further  admitted  that  on  the 
24th  day  of  December,  1869,  the  personal  property  of  said 
estate  would  have  sold  for  $3,000.00,  that  the  said  plantation, 
including  the  dwelling  and  dower,  would  have  rented  for 
$550.00  per  annum  for  the  years  1870-71-72,  and  that  the 
dower  lands  were  worth  $200.00  per  annum  for  rent  for 
said  years  " 

The  court  found  for  the  plaintiff  $400.00  and  costs  against 
the  defendant  as  administrator,  etc.  Whereupon  the  de- 
fendant excepted,  and  says  the  court  erred  in  rendering  said 
judgment. 

The  question  in  the  case  is,  whether  it  was  law/ul  {or  the 
administrator  to  work  the  lands  of  the  deceased  in  the  manner 
set  forth  in  the  record  for  the  benefit  of  the  estate  ?  By  the 
2505th  section  of  the  old  Code  it  is  provided,  that  whenever 
it  is  necessary  the  administrator,  under  the  order  of  the  court, 
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may  work  the  lands  and  slaves  of  the  deceased  for  the  bene- 
fit of  the  estate.  After  slavery  was  abolished,  the  2505th 
section  of  Irwin's  Revised  Code,  which  was  adopted  by  the 
constitution  of  1868,  declares  that  the  administrator  may 
make  contracts  for  labor  or  service  with  persons  of  color, 
or  with  white  persons,  for  the  benefit  of  the  estate  he  repre- 
sents,  upon  such  terms  as  he  may  deem  best,  (which  is  sub- 
stantially the  act  of  1866,)  and  all  such  contracts  made  in 
good  faith  shall  be  a  charge  upon,  and  bind  the  estate  when- 
ever the  same  are  approved  by  the  ordinary  of  the  county. 
By  the  2504th  section  of  Irwin's  Code,  an  administrator  may 
exerciBe  his  discretion  in  continuing  the  business  of  his  in- 
testate until  the  expiration  of  the  current  year — that  is  to 
say,  for  the  current  year  in  which  he  was  first  appointed, 
and  for  that  purpose  he  may  make  contracts  as  provided  by 
the  2505th  section.  Since  the  abolition  of  slavery,  the  pol- 
icy of  the  state,  as  declared  in  the  Code,  seems  to  be  that 
the  property  of  intestates  shall  not  be  kept  together  by  ad- 
ministrators f ron^  year  to  year,  and  worked  for  the  benefit 
of  the  estate,  but  that  the  same  shall  be  duly  administered 
and  turned  over  to  the  guardians  of  the  minors,  if  there  be 
any,  who  may  have  the  plantations  of  their  wards  worked 
by  hired  labor  for  the  benefit  of  their  wards.  See  Irwin's 
Revised  Code,  §§1821, 1822  and  1823.  The  case  now  before 
us  must  becontr  lied  by  the  law  as  found  in  Irwin's  Revised 
Code  of  186^ ;  and  in  view  of  the  law  as  found  therein, 
there  was  no  error  in  the  judgment  of  the  court  on  the  state- 
ment of  facts  contained  in  the  record. 

Let  the  judgment  of  the  court  below  be  affirmed. 


Jones  vs.  Holcombe. 

[Warneb,  Chief  Jastlce,  was  providentiaUy  prevented  from  preeidiag  in  this  case.] 

Notes  given  in  1876  for  excess  of  interest  over  seven  per  cent.,  upon 
money  loaned  in  1873  upon  a  verbal  contract  to  pay  eighteen  per 
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centum  per  annum,  are  without  a  legal  consideration,  and  no  recov- 
ery can  be  had  thereon. 

Interest  and  usury.  Promissory  notes.  Contracts.  Be- 
fore Judge  Rice.     Gwinnett  Superior  Court.     March  Terra, 

1878. 

Reported  in  the  opinion. 

Winn  &  Simmons  ;  J.  N.  Glknn  ;  N.  L.  IIuTcniNS,  for 
plaintiff  in  error,  cited:  Code,  §2727;  acts  1873,  p.  52;  57 
Ga.,  601;  Code,  §2724;  acts  1875,  p.  105;  I  ITeUy,  392; 
22  Ga.,  192;  2  Bouv.  L.  D.,  618;  Smith  on  Con.,  top  p. 
200  and  note ;  56  Ga,.  210. 

F.  F.  JuHAN,  by  W.  W.  Clark,  for  defendant. 

Jackson,  Judge. 

This  was  an  appeal  from  tlie  justice  court,  and  came  up 
de  novo  to  the  superior  court.  The  suit  was  on  four  notes, 
each  for  $94.60,  dated  January  4tli,  1876,  and  payable  one 
day  after  date,  and  agreed  in  the  superior  court  to  be  tried 
together.  They  were  given  for  excess  of  interest  for  the 
loan  of  money,  borrowed  on  the  18th  of  June,  1873.  The 
question  is,  can  this  excess  of  interest  be  recovered  ? 

When  the  money  was  borrowed,  the  contract  at  1 8  per 
cent,  would  have  been  good  had  it  been  in  writing ;  but  it 
was  verbal.     It  was,  therefore,  bad.     See  acts  of  1873,  p.  52. 

But  it  is  argued  that  it  has  been  put  in  writing  since  To 
this  the  reply  is,  that  it  has  not  been  put  in  writing.  The  notes 
sued  on  are  not  the  contract  of  1873.  They  are  promissory 
notes  to  pay  certain  interest  which  sprung  out  of  that  con- 
tract ;  but  in  no  sense  can  they  be  considered  that  contract, 
or  a  reduction  of  that  contract  to  writing. 

So  that  the  question  narrows  itself  to  this:  can  these 
notes,  based  upon  no  valid  consideration,  to-wit :  the  ver- 
bal contract  of  1873  to  pay  18  per  cent.,  and  every  cent  of 
them  being  for  excess  of  interest  over  7  per  cent.,  be  legally 
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recovered  i  We  think  not,  and  are  constrained  to  reverse 
the  judgment  and  grant  a  new  trial.  The  case  is  covered 
by  the  principle  decided  in  Broach  vs.  xiarfidd^  67  ffa., 
601. 

Judgment  reversed. 


The  Southwestern  Railroad  Company  vb,  Johnson.  i2L^| 

"flO   0871 
[Jackson,  Judge,  having  been  of  counsel,  did  not  preside  in  this  case.]  ll^J0e| 

1.  In  a  suit  by  a  widow  against  a  railroad  company  for  the  homicide 
of  her  husband,  a  request  to  charge  that  no  recovery  could  be  had 
unless  the  employees  who  caused  the  death  had  first  been  prosecuted, 
was  properly  refused.  Such  request  assumed  the  killing  to  have 
been  a  felony,  which  was  a  question  for  the  jury. 

2.  As  the  evidence  discloses  that  plaintiff's  husband,  by  the  exercise  of 
ordinary  diligence,  could  have  avoided  the  injury  to  himself,  even 
though  the  defendant  was  negligent,  the  verdict  finding  damages 
for  his  widow  was  contrary  to  law. 

Railroads.  Negligence.  Charge  of  Court.  New  trial. 
Before  Judge  Crisp.  Dougherty  Superior  Court.  April 
Term,  1878. 

Reported  in  the  decision. 

R.  F.  Lyon  ;  D.  A.  Yason,  for  plaintiff  in  error,  cited  as 
follows  :  Indictment  of  employees  necessary.  Code,  §2970 ; 
9  Ga,^  555 ;  80  /J.,  232.  Negligence  of  deceased  caused 
injury.  Code,  §§3034,  2972.  Defendant  not  negligent, 
Code,  §§3033,  711 ;  not  within  §708. 

D.  P.  Hill  ;  H.  Morgan  ;  D.  H.  Pope,  for  defendant,  cited 
as  follows :  Request  properly  refused.  Code,  §4327-9 ;  15 
Ga.,  349 ;  57  7  J.,  357 ;  59  lb.,  593  .  Verdict  right,  Code, 
§708  ;  24  Ga.,  75 ;  38  II.,  409. 

Warner,  Chief  Justice. 

The  plaintiff  brought  her  action  against  the  defendant  to 
recover  damages  for  the  homicide  of  her  husband  under  the 
42 
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provisions  of  the  2971st  section  of  the  Code.  On  the  trial 
of  the  ease  the  jury  found  a  verdict  for  the  plaintiff  for  the 
sum  of  $1,000.00.  The  defendant  made  a  motion  for  a 
new  trial  on  the  several  grounds  therein  stated,  which  was 
overruled,  and  the  defendant  excepted. 

1.  One  ground  of  error  alleged  is,  that  the  court  refused  to 
charge  the  jury  as  requested  by  defendant's  counsel,  'Hhat  the 
plaintiff  could  not  recover  unless  the  employees  of  the  com- 
pany, who  caused  the  death  of  the  husband,  had  been  first 
prosecuted  for  the  felony."  To  have  given  this  request  in 
charge,  would  have  been  for  the  court  to  have  assumed  that 
the  evidence  made  out  a  case  of  felony,  whereas  that  was  a 
question  for  the  jury,  without  any  intimation  or  expression 
of  opinion  by  the  court  in  relation  thereto.  There  was 
no  erroi  in  refusing  the  request  as  set  forth  in  the  record. 

2.  The  next  ground  of  error  is  that  the  verdict  is  contrary 
to  law.  It  appears  from  the  evidence  in  the  record,  that 
the  Imsband  of  the  plaintiff,  at  the  time  he  was  killed,  was 
lying  upon  the  defendant's  railroad  track  where  the  public 
road  crossed  the  same.  In  this  class  of  physical  injuries  the 
2972nd  section  of  the  Code  declares,  that  if  the  plaintiff  by 
ordinary  care,  could  have  avoided  the  consequences  to  him- 
self caused  by  the  defendant's  negligence,  he  is  not  entitled 
to  recover.  But  in  other  cases,  the  defendant  is  not  relieved 
although  the  plaintiff  may  in  some  way  have  contributed  to 
the  injury  sustained.  In  the  case  of  the  Macon  and  Wes- 
tern Railroad  Company  vs,  Johnson,  38th  Ga.,  409,  an 
action  was  brought  by  the  widow  of  Johnson  to  recover 
damages  for  the  homicide  of  her  husband  under  the  pro- 
visions of  the  2971st  section  of  the  Code.  This  court  held 
in  that  case  that  if  Johnson  could,  by  ordinary  care,  have 
avoided  the  injury  to  himself  caused  by  the  defendant's  neg- 
ligence, the  plaintiff  could  not  recover  at  all.  See,  also, 
Hendricks  vs.  The  Western  and  Atlantic  Railroad,  52nd 
Oa.,  467— 53rd  6a.,  12.  The  plaintiff's  husband  in  this 
case,  according  to  the  evidence,  could  by  ordinary  care 
have  avoided  the  consequences  to  himself  caused  by  the 
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defendant's  negligence,  assuming  that  the  defendant  was 
negligent  in  not  blowing  its  whistle  at  the  proper  time  at 
the  crossing  of  the  public  road,  and  checking  up  its  train  of 
cars.  The  court  erred  in  overruling  the  defendant's  motion 
for  a  new  trial. 
Let  the  judgment  of  the  court  below  be  reversed. 


Andrews  &  Co.  vs.  Kaufmans. 

Where  between  the  levying  of  an  attachment  by  a  creditor  and  the  ob- 
taining judgment  thereon,  the  debtor  made  to  another  creditor  notes 
of  $100.00  each  in  lieu  of  a  pre-existing  debt,  and  the  notes  were 
sued  in  a  justice  court  and  placed  in  judgment,  such  judgments  were 
prior  iu  lien  to  a  subsequent  judgment  on  the  altachmcnt.  The  fact 
that  the  small  notes  were  made,  by  agreement,  for  the  p-irpose  of 
d«?feating  the  attaching  (.Teditor  and  preferrin*^  the  other,  does  not, 
without  more,  make  acas?  of  collusion  and  fraud,  and,  consequently, 
docs  not  warrant  such  a  hypothesis  in  the  charge. 
Jackson,  Judge,  dissented. 

Attachments.  Lien.  Judgments.  Fraud.  Before  Judge 
CRA^VFOBD.    Muscogee  Superior  Court.     November  Term, 

1877. 

To  the  report  contained  in  tlie  decision,  it  is  only  neces- 
sary to  add,  that  the  court  charged,  in  substance,  as  follows : 
The  issuing  and  levying  of  the  attachment  created  a  lien, 
and  when  judgment  was  obtained,  the  lien  was  good  as 
against  the  debtor;  the  only  question  is,  was  it  good  as 
against  the  other  creditors  who  held  the  small  judgments 
against  the  debtor?  If  nothing  else  appeared  except  their 
existence  and  priority  over  the  judgment  in  attachment,  they 
would  be  entitled  to  the  fund  raised  by  the  attachment. 
But  it  is  claimed  by  the  other  side  that,  after  the  attach- 
ment lien  had  been  created,  the  debt  of  Andrews  &  Co.  was 
divided  into  small  notes,  within  the  jurisdiction  of  a  mag- 
istrate's court,  to  secure  the  payment  of  the  Andrews  debt 
and  defeat  the  legal  effect  of  the  attachment.  The  law  al- 
lows a  debtor  to  prefer  one  creditor  to  another,  by  payment. 
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transfer  or  sale;  or  by  mortgaging  unincumbered  property 
to  secure  one  creditor  to  the  exclusion  of  another.  But  if 
the  Kaufmans  bad  a  lien  by  attachment  on  this  money,  the 
debtor  could  not  by  relinquishment,  positive  order  or  mort- 
gage, remove  that  lien  so  as  to  give  Andrews  the  benefit  of 
it.  Nor  could  he  accomplish  the  same  result  by  agreeing 
to  change  his  liability  to  a  court  of  leas  jurisdiction  where 
an  earlier  judgment  than  the  attachment  judgment  could 
be  obtained.  If  such  were  the  facts,  it  would  amount  to 
collusion  (which  would  be  an  ingenious  legal  device  under 
the  forms  of  law  to  defeat  and  destroy  its  own  just  opera- 
tion), and  a  judgment  so  obtained,  though  good  as  between 
the  parties  making  it,  would  be  fraudulent  as  to  third  par- 
ties, and  must  be  postponed  to  the  attachment  judgment. 
If,  however,  the  facts  were  not  so,  and  there  was  no  collu- 
sion, then  the  prior  judgments  would  not  be  fraudulent,  and 
would  take  the  fund. 

Blandford  &  Garrard  ;  W.  A.  LrrrcE,  for  plaintiffs  in 
error,  cited  Code,  §§447,  1953,  3580,  3331,  3329;  1  KeUt/, 
192;  24  Ga.,  353;  18  Id.,  668;  22  Id.,  466;  23  Id.,  616; 
Bump  on  Fr.  Con.,  217. 

Thornton  &  Grimes,  for  defendants,  cited  on  division  of 
debt,  22  Ga.,  466 ;  23  lb.,  616.  On  distinction  made  by 
lien  of  attachment,  Code,  §§3331,  1945.  On  fraud.  Code, 
§§1947,  1952,  3596,  3290;  58  Ga.,  94. 

Warner,  Chief  Justice. 

This  case  came  before  the  court  below  on  a  rule  against 
the  sheriff  to  distribute  money  in  his  hands,  there  being  con- 
flicting claims  to  it,  whereupon  an  issue  was  made  up  and 
tried,  when  the  jury,  under  the  charge  of  the  court,  found 
the  issue  in  favor  of  J.  &  J.  Kaufman.  The  case  is  brought 
here  on  a  bill  of  exceptions  to  the  charge  of  the  court  and 
refusal  to  charge  as  requested.  It  appears  from  the  evi- 
dence in  the  record,  that  J.  &  J.  Kaufman  sued  out  an 
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attachment  against  Wesley,  their  non-resident  debtor,  which 
was  executed  by  serving  a  summons  of  garnishment  on 
Murdock,  the  agent  of  the  Southern  Mutual  Insurance  Com- 
pany, on  the  6th  day  of  November,  1879,  and  judgaient  was 
obtained  thereon  on  the  8th  of  March,  1877.  It  further 
appeared  in  evidence,  that  on  the  8th  of  December,  1876, 
Wesley,  who  was  indebted  to  J.  C.  Andrews  &  Co.  that 
amount,  executed  and  delivered  to  them  nine  promissory 
notes  for  $100.00  each,  due  one  day  after  date,  which  notes 
were  sued  in  a  justice  court  and  judgments  rendered  thereon 
on  the  3d  day  of  January,  1877.  Executions  were  issued 
on  the  attachment  judgment  and  on  the  justice  court  judg- 
ments, and  placed  in  the  sheriffs  hands  to  claim  the  money 
collected  from  the  garnishee  by  virtue  of  the  attachment 
process.  It  also  appears  from  the  evidence  in  the  record, 
that  the  sheriff  collected  the  money  from  the  garnishee  on 
the  Kaufmans'^. /a.  by  the  instructions  of  the  attorney  for 
Andrews  &  Co.,  who  notified  him  to  hold  it  upas  he  would 
claim  it  for  them.  The  sheriff  had  no  instructions  from 
the  attorneys  of  the  Kaufmans  to  have  the  execution  issued, 
or  to  collect  the  money. 

The  counsel  for  Andrews  &  Co.,  requested  the  court  to 
charge  the  jury,  that  "  if  they  believed  from  the  evidence 
that  J.  &  J.  Kaufman  sued  out  an  attachment  against  Wes- 
ley and  served  the  same  by  garnishment  on  Murdock,  and 
after  this,  Wesley  being  indebted  to  J.  C.  Andrews  &  Co. 
in  the  sum  of  nine  hundred  dollars,  gave  his  nine  notes 
for  $100.00  each,  and  Andrews  &  Co.  obtained  judgments  at 
common  law  on  said  notes  before  the  attachment  judgment 
in  favor  of  the  Kaufmans,  then  the  judgments  in  favor  of 
Andrews  &  Co.constitute  a  prior  lien  against  the  fund  in  the 
sheriff's  hands,  if  the  transaction  between  Andrews  &  Co 
and  Wesley  was  dona  fide  and  he  owed  them  the  money." 
This  request  the  court  gave,  with  the  addition  of  the  follow- 
ing words,  "and  not  made  collusively  to  give  Andrews  & 
Co.  a  preference  over  the  Kaufmans,"  and  refused  to  give 
the  request  in  charge  without  adding  the  aaditional  words 
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as  above  stated,  and  this  refusal  to  charge  the  request  with- 
out adding  the  additional  words,  is  the  error  complained  of. 

In  tliis  state  a  debtor  may  prefer  one  creditor  to  another, 
and  to  that  end  he  may  bona  fide  give  a  lien  by  mortgage 
or  other  legal  means.  Code,  §1943.  Debts  in  the  aggre- 
gate which  amount  to  more  than  justice  court  jurisdiction, 
may  be  divided  into  liquidated  demands  so  as  to  bring  them 
within  such  jurisdiction.  Code,  §447.  As  between  attach- 
ing creditoi's  only,  does  the  first  attachment  levied  create  a 
prior  lien  (Code,  §3330),  but  in  a  contest  between  attachments 
and  ordinary  judgments  on  suits,  it  is  the  judgment,  and  not 
the  levy,  which  fixes  the  lien.  Code,  §3331.  All  money 
raised  by  process  of  garnishment  shall  be  paid  over  to  the 
creditors  of  the  defendant  according  to  the  priorities  now 
established  by  law.     Code,  §3546. 

Should  the  court  have  given  the  charge  as  requested,  with- 
out the  additional  words,  "  and  not  made  collusively,  to  give 
Andrews  &  Co.  a  preference  over  the  Kaufmans,"  in  view 
of  the  evidence  in  the  record  and  the  law  applicable  there- 
to ?  The  charge  of  the  court  assumes  that  the  preferring 
of  Andrews  &  Co.  by  Wesley,  the  debtor,  by  giving  to 
them  the  $100.00  notes  so  as  to  enable  them  to  obtain  judg 
ments  thereon  in  due  course  of  law,  and  thus  acquire  a  prior 
lien  on  the  money  in  the  garnishee's  hands  over  the  Kaufmans^ 
attachment,  was  in  law  a  collusive  fraud,  and  would  defeat 
the  lien  of  Andrews  &  Co.'s  older  judgments  upon  the 
money  in  the  hands  of  the  garnishee.  This  is  not  an  open 
question  in  this  court.  See  Lavender  vs.  Thomas,  18  Ga,, 
668  ;  Bank  of  Savannah  vs.  The  Planters^  Bank  et  ah 
22  Ga.,  466  ;  Alexander  et  at.  vs.  Toung,  23  Ga.,  616.  If 
the  debt  due  by  Wesley  to  Andrews  &  Co.  had  not  been  a 
bona  fide  debt  for  which  the  small  notes  were  given,  but 
merely  an  assumed  indebtedness,  as  was  the  case  in  Raefi^ 
vs.  Moore,  58  Ga.,  94,  it  would  have  presented  an  entirely 
different  question,  but  when  a  man  does  nothing  more  than 
the  law  allows  him  to  do,  it  is  difficult  to  perceive  how  it 
can  be  said  with  legal  propriety,  that  he  has  been  guilty  of 
a  collusive  fraud. 
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It  was  suggested  that  the  Kaufmans  had  acquired  a  lien 
on  tlie  money  in  the  garnishee's  hands  by  the  levy  of  their 
attachment.  The  reply  is  that  they  obtained  no  Hen  upon 
the  money  as  against  a  common  law  judgment  creditor, 
whose  judgment  was  of  older  date  than  their  attachment 
judgment. 

In  view  of  the  previous  rulings  of  this  court  in  the  cases 
cited,  we  think  the  court  erred  in  adding  the  words  to  the 
request  to  charge,  "  and  not  made  collusively  to  give  An- 
drews &  Co.  a  preference  over  the  Kaufmans,"  as  set  forth 
in  the  record. 

Let  the  judgment  of  the  court  below  be  reversed. 

Bleckley,  Judge,  concurred,  but  furnished  no  written 
opinion. 

Jackson,  Judge,  dissenting. 

The  law  is  undoubtedly  that  a  debtor  may  ordinarily  give 
a  preference  to  one  creditor  over  other  creditors  when  he  is 
in  failing  circumstances,  provided  he  honestly  owes  such 
creditor.  This  he  may  do  by  sale,  by  mortgage,  or  by  cut- 
ting up  a  large  note  into  small  ones,  so  that  the  preferred 
creditor  may  get  the  first  judgment  by  suing  in  a  court 
which  can  render  judgment  in  a  shorter  time.  18  Oa.^  666  • 
22  /^.,  466 ;  23  /^.,  616  ;  Code,  §§447,  1953. 

By  examining  these  cases,  it  will  be  seen,  however,  that  in 
none  of  them  had  the  property  of  the  debtor  been  attached 
and  a  lien  created.  In  the  contest  between  the  banks  in  Sa- 
vannah, in  the  case  in  22d  Oa,^  466,  garnishments  were  sued 
out  at  corriTiion  law,  which  did  not  give  any  lien  to  the  credit- 
or ;  but  no  attachment  pende^ite  lite  or  otherwise  was  sued 
out,  so  as  to  fix  the  lien  of  the  creditor  upon  the  property 
attached  by  serving  the  garnishment.  But  in  attachment 
cases,  the  attachment  is  levied  by  serving  the  summons  of 
garnishment  just  as  effectually  as  by  seizing  property  in  the 
hands  of  the  debtor,  Code,  §3288 ;  and  of  course  the  lien 
upon  the  property,  debts,  or  effects  in  the  hands  of  the  gar- 
nishee is  as  effectual  and  valid  as  if  in  the  debtor's  own 
hands. 
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So  that  the  question  in  this  ease,  under  the  facts  made  in 
this  record,  is,  can  a  debtor,  after  his  goods  are  attached, 
and  after  a  lien  has  been  fixed  by  the  attaching  creditor, 
divest  that  lien  from  the  property  attached  by  any  act  or 
contrivance  of  his  own  with  another  creditor,  and  give  tlie 
preference  to  that  other  creditor  over  the  more  vigilant  at- 
taching creditor?  It  would  hardly  be  seriously  contended 
that  he  could  do  so  by  sale  of  the  property  attached  to  the 
other  creditor,  or  by  mortgage  thereon.  Yet  if  there  had 
been  no  lien  by  attachment  and  its  levy,  he  could  have  done 
so  by  sale  or  mortgage.  The  lien,  and  the  lien  alone,  pre- 
vents him  from  doing  so.  Yet  it  is  just  as  lawful  for  him 
to  prefer  a  creditor  by  sale  or  mortgage  as  by  dividing  a 
large  claim  into  small  notes ;  and  the  general  rule  that  he 
may  give  the  preference  is  equally  lawful  in  the  one  case  as 
in  the  other.  So  that  the  question  comes  to  this :  can  the 
debtor  collude  with  the  creditor  whom  he  wishes  to  prefer 
to  do  indirectly  what  he  could  not  do  directly  ?  If  he  could 
not  divest  the  lien  by  a  square,  open,  manly  sale  or  mort- 
gage, can  he  do  so  by  the  indirect  means  of  carving  the 
big  debt  into  small  pieces,  so  as  to  give  an  earlier  jvdgmentj 
and  thereby  defeat  the  attachment  lien  ? 

The  Code,  §1952,  declares  as  null  and  void^  and  fraudu- 
lent in  law  against  creditors,  "  every  conveyance  of  real  or 
personal  estate,  by  writing  or  otherwise,  and  every  bond, 
suit,  jiidgment  and  execution,  or  contract  of  any  description, 
had  or  made  with  intention  to  delay  or  defraud  ci-editors, 
and  such  intention  known  to  the  party  taking ;  a  bona  fide 
transaction  on  a  valuable  consideration,  and  without  notice 
or  grounds  for  reasonahle  suspicion,  shall  be  valid."  It 
will  be  seen  that  a  judgment  is  put  upon  the  same  footing 
as  a  conveyance,  and  whatever  would  set  aside  a  convey- 
ance would  set  aside  a  judgment ;  and  the  language  is  still 
stronger ,  it  is  any  "  contract,  of  any  description,  had  or 
made  with  intention  to  delay  or  defraud  creditors,  and  such 
intention  known  to  the  party  taking."  Here  is  a  contract 
of  a  certain  description  made  to  cut  up  a  large  debt  into 
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small  notes,  with  intent  to  defeat  this  lien ;  and  the  party 
taking  not  only  knew  it,  but  contrived  it  with  the  debtor  on 
purpose  to  defeat  the  lien  of  his  more  vigilant  adversary. 
Here  is  a  judgment  had  by  means  of  this  contract,  the  effect 
of  which  is,  and  the  intent  of  wliich  was,  to  oust  this  lien, 
and  take  the  property  attached  from  \\%  operation  and  put 
it  into  the  pocket  of  the  contractor,  who  did  it  on  purpose 
to  oust  the  lien. 

What  sort  of  a  transaction  would  stand  to  give  the  pref- 
erence ?  "A  hona  fide  transaction  on  a  valuable  considera- 
tion," without  more  ?  No.  The  law  says  (Code,  §1952)  "  a 
hona  fide  transaction  on  a  valuable  consideration,  and  with- 
out notice  or  grounds  for  reasonable  suapicion^^'^  shall  be 
valid.  Notice  of  what  ?  Why,  of  the  lien,  of  course,  and 
the  intention  to  defeat  it.  Grounds  for  reasonable  suspi- 
cion of  what  ?  Of  the  intention  of  the  debtor  to  defeat  this 
lien,  of  course. 

So  section  1953,  in  stating  how  a  debtor  may  prefer  a 
creditor,  declares  that  "to  that  end  he  may  hona  fide  ^y^  a 
lien  by  mortgage  or  other  legal  means,"  showing  that  to 
mortgage  is  a  legal  means,  just  as  legal  as  to  carve  the  large 
debt  into  small  notes ;  but  whoever  dreamed  that  the  debtor, 
by  thus  giving  a  lien,  however  legal  the  means,  could  divest 
a  prior  lien? 

But  it  is  argued  that  the  attachment  lien  is  not  good  as 
against  a  judgment  had  before  the  judgment  in  the  attach- 
ment case,  because,  under  the  Code,  section  3331,  it  is  de- 
clared that  "  between  attachments  and  ordinary  judgments 
or  suits,  it  is  the  judgment,  and  not  the  levy,  which  fixes 
the  lien."  Yes,  between  ordinary  suits  and  judgments,  ob- 
tained regularly  and  without  collusion,  and  attachments  such 
is  the  rule  ;  but  not,  I  apprehend,  between  judgments  col- 
lusively  obtained  ahead  of  the  attachment  judgment  by  a 
contrivance,  fixed  up  after  the  attachment,  by  the  debtor 
and  creditor,  on  purpose  to  defeat  the  lien  which  was  fairly 
obtained. 

The  lien  of  this  attachment  was  good  over  this  large  debt, 
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and  it  would  have  remained  good  but  for  this  new  contract^ 
made  after  it  had  vested  by  the  levy,  to  cut  up  the  old  debt 
into  small  notes  so  as  to  enable  that  creditor  to  procure  his 
judgments  ahead  of  the  attachment  judgment,  and  thus  to 
give  him  the  prior  lien.  He  could  not,  it  is  conceded,  do 
this  by  mortgage  or  other  conveyance ;  why,  then,  should 
he  be  allowed  to  effect  his  purpose  by  this  other  contract  of 
cutting  up  this  debt,  and  thus  giving  an  earlier  judgment? 
What  particular  sanctity  is  there  in  this  over  the  other  con- 
tracts ? 

Suppose  this  had  been  an  attachment  for  purchase  money 
and  levied  on  the  property  purchased,  could  the  lien  be  de- 
feated by  this  contrivance  ?  I  think  not.  If  not,  can  it  be 
defeated  in  this  sort  of  attachment,  where  the  lien  is  just  as 
valid  as  in  the  case  of  purchase  money  ? 

Again,  I  understand  that  the  facts  in  this  record  make 
the  case  of  two  attaching  creditors,  the  hindmost  of  whom 
got  ahead  of  his  more  active  contestant  by  this  contrivance, 
and  defeated  his  prior  lien.  If  so,  of  course  the  transac- 
tion is  void  and  fraudulent  as  to  the  first  attaching  creditor, 
so  far  as  it  seeks  to  divest  his  lien. 

Again,  the  principle  ruled  in  58  Oa.^  94,  is  that  this  sort 
of  thing  cannot  stand  if  done  collusively,  and  such  was  the 
charge  of  the  court  in  this  case.  And  the  facts,  I  think, 
show  that  it  was  so  done. 

This  court  has  never  decided  that  a  lien  could  be  divested 
by  this  sort  of  trick — this  underhand,  indirect  endeavor  to 
do  what  cannot  be  done  directly ;  and  the  cases  in  the  18th, 
22d  and  23d  Ga.j  can  all  stand  consistently  with  the  view 
here  presented ;  but  if  they  could  not,  I  should  hold  that 
section  1952  of  our  Code  was  not  before  the  court  when 
those  cases  were  decided,  and  that  the  Code  had  changed  the 
law  as  then  held.  I  see  no  trouble,  however,  in  letting 
those  cases  stand  and  affirming  this  judgment. 

My  mind  revolts  at  extending  the  principle  ruled  in  22 
Ga,,  466,  one  inch  beyond  what  it  squarely  covers.  I  agree 
with  Judge  Stephens,  in  Lively  vs.  Harwell^  29  Oa.^  515, 
where  he  says :  "  But  if  the  principle  be  unsound,  analogy 
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ought  not  to  be  allowed  to  carry  it  to  a  single  case  beyond 
the  imperative  demands  of  authority — the  cases  in  which  it 
has  been  already  planted  by  decisions."  The  case  in  the 
22d  does  not  cover  a  case  of  lien  by  attachment.  It  was 
service — simple  service  of  garnishment  at  common  law, 
which  gave  no  preference  or  lien  to  the  suitor  over  other 
creditors.  I  think  the  principle,  ruled  and  applied  even  to 
such  a  case  as  that,  wrong,  unsound,  and  I  would  not  extend 
it ;  nor  is  it  necessary,  under  the  operation  of  the  rule  of 
stare  decisis^  to  extend  it  to  attachments  and  liens  created 
by  them.  If  it  be  so  extended,  a  colluding  creditor  and 
debtor  can  defeat  every  attachment  lien  by  a  contract  to 
cut  up  a  big  debt  into  small  notes,  to  be  sued  on  them 
in  justice  courts,  and  judgments  to  be  there  entered  up. 
And  this,  I  think,  is  in  the  teeth  of  the  Code,  §1952,  which, 
in  express  words,  places  suits  and  judgments  upon  the  same 
footing  with  other  contracts  or  conveyances. 
So  I  dissent  from  the  judgment  of  reversal. 


"Wells  ^«.  Chaffin  el  al,  '  ao 


1.  A  sale  of  realty  belonging  to  minors  by  their  guardian,  without  an 
order  from  the  court  of  ordinary,  is  not  binding  upon  them. 

2.  A  paper  found  among  the  efifects  of  the  guardian  after  his  death, 
purporting  to  be  an  order  from  the  court  of  ordinary  for  the  sale  of 
land,  which  had  not  been  entered  on  the  minutes,  and  which  was 
dated  at  a  time  w^hen  he  was  not  legally  the  guardian,  though  after- 
wards entered  on  the  minutes  at  the  instance  of  the  purchaser,  would 
not  render  such  sale  binding  on  the  minors. 

Guardian  and  ward.  Title.  Before  Judge  Crawfobd. 
Muscogee  Superior  Court.     November  Term,  1877. 

Reported  in  the  decision. 

Peabody  &  Brannon,  for  plaintiff  in  error,  cited  as  fol- 
lows :  proceeding  to  sell  is  in  rem,  6  Porter,  219,  262 ;  7 
Ala.,  855 ;  29  Ala.,  542  ;  41  Ala.,  26.  What  gives  jurisdic- 
tion, 8  Ga,,  244;  30  75.,  961.  Order  not  attacked  collat- 
erally for  want  of  notice,  1  Ala.,  (N.  S.)  708 ;  13  Oa.,  1 ; 
Code,  §3583;  47  Ga.,  195;  56  lb.,  435-439.    Ordernunc 
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pro  tunc,  27  Oa.,  655 ;  Code,  §§206,  3499,  8500 ;  46  Oa,, 
529;  Code,  §2628. 

R.  J.  Moses,  for  defendants,  cited  as  follows :  jurisdic- 
tion of  ordinary,  Code,  §§331,  4111,  4118,  4119,  4113. 
Guardians  and  their  sales,  Code,  §§1811,  1812,  1828,  2559. 
Certain  things  need  not  appear  on  record,  54  ffa.,  87 ;  47 
75.,  204,  207,  but  must  exist,  Code,  §2628.  Attacking 
judgment  collaterally,  1  Pet.,  328,  340;  3  How.,  750;  6 
lb.,  163;  8  /J.,  495,  540;  11  /J.,  460;  18  Wall.,  457;  19 
75.,  58 ;  5  Wend.,  148. 

Warner,  Chief  Justice. 

This  was  an  action  of  ejectment  brought  by  the  plaintiffs 
against  the  defendant  to  recover  two-thirds  of  the  premises 
sued  for,  the  same  being  a  house  and  lot  in  the  city  of 
Columbus.  The  questions  involved  in  the  case  were  sub- 
mitted to  the  decision  of  the  court  without  the  intervention 
of  a  jury.  The  court  decided  in  favor  of  the  plaintiffs,  and 
the  defendant  excepted. 

1.  The  defendant  claimed  title  to  the  property  in  dispute 
as  a  purchaser  at  a  guardian's  sale,  but  it  appears  that  no 
order  had  been  entered  on  the  minutes  of  the  court  of  or- 
dinary granting  leave  to  the  guardian  to  sell  it,  as  required 
by  law.  The  property  was  sold  on  the  first  Tuesday  in 
August,  1869.  The  defendant  offered  in  evidence  the  min- 
utes of  the  court  of  ordinary  for  April,  1874,  from  which 
it  appeared  that,  on  the  application  of  Wells,  the  purchaser 
and  present  defendant,  a  nunc  pro  tunc  order  had  been 
entered  thereon  granting  leave  to  the  guardian  to  sell  the 
property,  who  died  in  1873,  or  early  in  1874.  This  order 
of  the  ordinary  granting  leave  to  the  guardian  to  sell  the 
property,  which  purported  to  have  been  granted  in  May, 
1869,  was  not  found  in  the  ordinary's  oflSce,  but  among  the 
papers  of  Thompson,  the  guardian,  after  his  death ;  and  the 
question  is,  was  the  sale  good  as  against  the  plaintiffs,  who 
were  minors,  without  an  order  of  the  ordinary  granting 
leave  to  sell  being  entered  on  the  minutes  of  that  court  ?  and 
if  not,  did  the  entry  of  the  order  nunc  pro  tunCy  at  the 
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April  term,  1874,  cure  that  defect  in  the  title  and  make  it 
valid? 

1.  When  a  purchaser  of  real  estate  claims  title  thereto  by 
virtue  of  a  guardian's  sale,  he  must  show  an  order  of  the 
ordinary  granting  to  the  guardian  leave  to  sell  it.  Code, 
§§1828,  2559.  In  this  case,  it  was  affirmatively  shown  that 
no  order  had  been  entered  on  the  minutes  of  the  court  of 
ordinary  granting  leave  to  the  guardian  to  sell  the  premises 
in  dispute  prior  to  the  sale  thereof. 

2.  But  it  is  claimed  that  the  paper  which  was  found 
amongst  the  papers  of  the  guardian  after  his  death,  purport- 
ing to  be  an  order  signed  by  the  ordinary  for  the  sale  of  the 
property,  and  ,  which  was  entered  nunc  pro  tunc  at  the 
April  term  of  the  court,  1874,  afforded  plenary  evidence 
that  leave  to  sell  the  property  had  been  granted  by  the 
ordinary,  according  to  law,  before  the  property  was  sold  on 
the  first  Tuesday  in  August,  1869.  It  appears  from  the 
evidence  in  the  record,  that  at  the  February  term  of  the 
court,  1868,  an  order  was  passed  by  the  ordinary  appointing 
Thompson  guardian  of  the  plaintiffs,  when  he  shall  give 
bond  in  the  sum  of  $2,500.00,  with  A.  T.  Calhoun  secu- 
rity, which  was  not  done,  so  far  as  the  record  shows. 
At  the  June  term  of  the  court,  1869,  an  order  was 
passed  by  the  ordinary  in  which  it  is  recited  that  Thompson 
had  been  appointed  guardian  of  the  plaintiffs  at  the  Febru- 
ary term,  1868,  "and  whereas  the  condition  of  said  appoint- 
ment was  that  said  Thompson  should  give  bond  in  the  sum 
of  $2,500.00,  with  A.  T,  Calhoun  security,  which  bond  has 
not  been  given.  And  now  at  this  term  of  the  court  comes 
the  said  Thompson  and  gives  bond  in  the  sum  of  $2,500.00, 
with  J.  W.  Ryan  and  W.  M.  Murphy  as  securities,  and  his 
letters  of  guardianship  have  issued  to  him  accordingly." 
Thus  it  will  be  seen  that  at  the  time  the  nunc  pro  tunc 
order  for  leave  to  sell  the  property  purports  to  have  been 
granted  in  May,  1869,  Thompson,  the  guardian,  was  not 
qualified  to  act  in  that  capacity,  he  not  having  given  bond 
and  security  as  required  by  law  until  June,  1869.  The 
probable  explanation  of  that  paper  purporting  to  be  an  order 
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of  the  ordinary  is  (the  ordinary  being  dead),  that  he  drew  it 
up  and  signed  it  at  the  May  terra,  1869,  preparatory  to  en- 
tering it  on  the  minutes,  expecting  that  the  guardian  would 
file  his  bond  at  that  term,  but,  as  he  did  not  do  so,  the  order, 
for  that  reason,  was  not  entered  on  the  minutes  of  the  court. 
How  that  may  have  been  we  do  not  know,  but  the  facts  all 
tend  to  show  that  the  property  of  the  plaintiffs  who  were 
minors,  was  not  sold  by  their  guardian  in  accordance  with 
the  laws  of  the  land,  and  there  was  no  error  in  the  decision 
of  the  court  in  view  of  the  evidence  contained  in  the  record. 
Let  the  judgment  of  the  court  below  be  affirmed. 


Visage  vs.  Schofield,  receiver. 

Where  the  receiver  had  rented  lands  to  the  plaintiff  in  error  after  a  de- 
cree, claimed  to  be  final,  but  which  did  not  discharge  the  receiver 
in  terms,  and  had  not  been  fully  executed,  and  plaintiff  in  error  was 
holding  over  his  term,  he  having  been  a  party  to  the  litigation  which 
resulted  in  the  decree,  and  the  receiver  applied  for  an  order  to  dis- 
possess the  said  plaintiff  in  error,  and  to  restore  the  possession  to  the 
receiver  in  order  to  put  in  the  new  tenant; 

Held,  that  the  order  to  restore  the  possession  to  the  receiver  was  right. 

Equity.  Landlord  and  tenant.  Before  Judge  Grice. 
Bibb  Superior  Court.     October  Adjourned  Term,  1877. 

One  McKellar  filed  a  bill  against  Visage  et  al.  for  pur- 
poses not  material  here.  The  litigation  was  about  certain 
land.  Schofield  was  appointed  receiver,  and  so  acted  during 
the  litigation.  At  the  April  term  of  court,  1876,  a  verdict 
was  rendered  and  decree  made.  The  decree  adjudged  certain 
debts  to  be  due,  ordered  certain  credits  to  be  entered,  cer- 
tain lands  to  be  sold,  and  the  proceeds  applied  as  directed. 
It  did  not  in  express  terms  either  continue  or  discharge  the 
receiver.  Afterwards,  he  rented  a  part  of  the  land  for  the 
year  1877  to  Visage  ;  at  the  end  of  the  term  he  rented  to 
another,  and  proceeded  against  Visage  by  rule  to  show  why 
he  should  not  be  attached  for  contempt,  alleging  demand 
for  the  land  and  refusal  to  deliver.  Defendant  demurred 
to  the  rule  on  the  ground  that  the  litigation  was  ended  and 
the  receiver  no  longer  in  office.     The  demurrer  was  over- 
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ruled,  and  the  rule  made  absolute  for  the  delivery  of  the 
land.     Defendant  excepted. 

Lofton  &  Baetlett,  for  plaintiff  in  error,  cited  2  Dan. 
Ch.  Prac,  436  and  note,  1447  and  note;  8  Paige,  388  ;  2 
Story's  Eq.  Jur.,  833  and  note  ;  18  Iowa,  179 ;  9  Paige,  372 ; 
11  (?a.,  413;  48 /*.,  41. 

Laniee  &  Anderson,  by  brief,  for  defendant,  cited  45 
Ga.,  317;  2  Xelly,  262  :  24  (fa.,  75  ;  26  /J.,  352 ;  33  75., 
497  ;  38  lb.,  554 ;  High  on  Eec,  §§832,  835,  163-166. 

Jackson,  Judge. 

The  single  question  made  is,  whether  the  defendant  to 
the  rule,  having  rented  from  the  receiver  since  the  decree  of 
the  court,  and  his  term  having  expired,  and  the  receiver 
having  rented  the  land  to  another,  could  hold  over  so  as  to 
keep  the  receiver  out  and  prevent  him  from  putting  his  new 
tenant  in. 

"We  think  that  he  had  no  such  right,  although  it  was  based 
upon  the  decree  which  seemed  final. 

The  receiver  remained  in  office  and  the  property  was  in 
the  possession  of  the  court,  he  being  its  officer  until  regu- 
larly discharged — which  was  not  done  by  the  decree  or  oth- 
erwise. 

Besides,  this  defendant  rented  from  the  receiver  after  the 
decree. 

Judgment  affirmed. 


Visage  vs.  Schofield,  receiver. 

Where  the  receiver  of  the  court  had  been  in  possession  of  the  lands  in 
dispute  between  parties  for  two  or  three  years,  and  had  rented  the 
same  to  the  husband  of  plaintiff  in  error,  who  was  in  possession  with 
her  husband,  and  claimed  to  retain  possession  on  the  ground  that 
the  right  of  possession  was  in  her,  and  also  alleged  that  she  had  no 
notice  of  the  rule  to  dispossess  her.  and  where  it  was  necessary  to  act 
at  once  in  order  to  rent  the  land,  and  the  court  ordered  the  sheriff  to 
put  the  receiver  in  possession,  unless  in  ten  days  she  showed  the 
court  some  reason  in  law  or  equity  why  she  should  not  be  dispos- 
sessed, and  unless  the  court  should  thereupon  countermand  the  order. 
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Visage  w.  Sctaofleld,  receiver. 

to  dispossess  her  and  to  restore  possession  to  the  receiver,  her  coun- 
sel being  present  in  court; 
Held,  that  the  order  was  right. 

Receivers.  Practice  in  the  Superior  Court.  Husband 
and  wife.  Before  Judge  Grice.  Bibb  Superior  Court. 
October  Adjourned  Term,  1877. 

This  case  is  connected  with  the  case  of  Visage  vs.  Scho- 
field  decided  just  before  it.  That  Visage  is  the  husband  of 
this  plaintiil  in  error.  After  an  order  to  him  to  deliver 
possession  of  the  land  to  the  receiver,  the  latter,  by  his  new 
tenant,  demanded  possession  ;  the  wife  refused  to  deliver 
possession  on  the  ground  that  she,  not  her  husband,  had  the 
right  to  hold  it.  On  application  by  the  receiver,  the  court 
granted  an  order  the  substance  of  which  is  set  out  in  the 
head-note.     She  thereupon  excepted. 

Lofton  &  BARTLErr,  for  plaintiff  in  error,  cited  57  Ga,^ 
24  ;  47  lb,,  366  ;  2  Dan.  Ch.  Pr.,  1432  and  notes  ;  2  DeG. 
&  Sm.,  208 ;  U.  S.  Dig.,  1874,  vol.  5,  p.  203;  lb.,  1873, 
vol.  4,  p.  166;36Ind.,  196. 

Lanieb  &  Anderson,  for  defendant. 

Jackson,  Judge. 

This  seems  to  have  been  a  branch  of  the  preceding  case, 
which  was  against  the  husband.  Mrs.  Visage  claimed  pos- 
session of  the  land  after  her  husband's  term  expired.  She 
seems  to  have  been  in  with  him  as  his  wife,  but  it  is  insisted 
that  she  should  have  been  served  with  rule  to  show  cause. 
The  presiding  judge  certifies  that  if  he  had  delayed  the 
case,  the  receiver  of  the  court  could  not  have  rented  the 
land  for  want  of  time  ;  her  counsel,  too,  were  present  in 
court  and  heard  in  argument.  So  he  passed  an  order  that 
she  be  dispossessed  unless  in  ten  days  she  showed  to  the 
court  some  reason  in  law  or  equity  why  she  should  not  be 
dispossessed. 

The  order  seems  to  us  proper  and  right.  The  two  cases 
were  argued  together,  and  are  in  reality  but  one. 

Judgment  affirmed. 
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ABATEMENT.     See  Pleadings,  8;  TorU,  2. 

ADMINISTRATORS  AND  EXECUTORS. 

1.  That  intestate  sold  personalty  of  complainant,  agreeing  to  invest 
proceeds  in  home  for  her,  but,  instead,  bought  property  in  his 
own  name,  and  his  administrator  has  disposed  thereof,  render- 
ing identification  impossible,  no  ground  for  equitable  relief. 
King  vs.  Pate,  106. 

2.  That  defendant's  children,  for  whom  he  was  guardian,  were  en* 
titled  to  one  seventh  of  intestate's  estate,  no  defense  to  action  by 
foreign  administrator  for  money  in  defendant's  hands,  in  absence 
of  allegation  that  there  were  no  debts,  etc.  BoUiday  m.  Strick- 
land, admV,  150. 

8.  Continuance,  in  absence  of  cause  shown  for,  executor  may  be 
ruled  to  trial  as  soon  as  made  a  party.    Ealey,  ex'r,  vs.  Evans,  157. 

4.  Special  order  necessary  to  relieve  administrator  from  forfeiture 
of  commissions  Tor  failure  to  make  annual  returns.  Approving 
and  recording  final  return,  in  which  forfeited  and  non-forfeited 
commissions  are  credited  together,  will  not  relieve.  Doster, 
adrn'r,  vs,  Arnold^  816. 

5.  Interest,  administrator  may  be]chargeable  with,  though  he  made 
none.     Ibid. 

6.  Appeal  from  decision  of  ordinary  on  annual  return,  made  ex  parte, 
before  administrator  is  entitled  to  have,  he  must  pay  the  costs 
and  give  security  fbr  future  costs.  Appeal  in  forma  pauperis  not 
allowed.     Adams,  admW,  vs.  BeaH,  ord.,  825. 

7.  Refusal  of  injunction  prayed  for  by  legatees,  to  restrain  judg 
ment  creditors  of  insolvent  executor  from  selling,  not  interfered 
with,  where,  though  he  purchased  land  levied  on  in  the  notes 
belonging  to  him  as  executor  and  took  title  to  himself  individu- 
ally, yet  he  has  held  possession  for  more  than  ten  years,  espe- 
cially as  the  doctrine  of  Us  pendens,  etc. ,  would  prevent  irrepara- 
ble injury.    Mathews  etal.  vs.  Cody  etal.,  355. 

8.  Court  to  order  sale  of  land  by  administrator  to  pay  debt  of  in- 
testate, or  debt  rightfully  contracted  by  the  administrator,  is 
court  of  ordinary.    Knapp  vs.  Harris  et  aX.,  898. 

9.  Agreement  between  administrator  of  two  deceased  persons  and 
43 
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the  husband  of  an  heir-at-law  of  both  of  them  (one  having 
died  in  1859,  and  the  marriage  having  occurred  prior  to  1806), 
that  the  former  should  receive  in  settlement  of  fi,  fa.  in 
favor  of  one  intestate  against  the  husband,  amount  coming 
to  himself  and  wife  from  both  estates,  was  merely  executory, 
and  notbindirg  upon  either  p&rty  as  to  any  definite  amount, 
and  this,  though  the  assets  were  in  the  administrator's  hands, 
and  there  were  no  debts.    Rhode$  vs.  Harrinon,  adm*r,  428. 

10.  Returns  made  as  administrator  of  other  intestate,  not  a  party  to 

the  execution,  inadmissible  to  show  amount  due  by  him  to  va- 
rious heirs  at  law,  thus  to  establish  payment.    Ibid, 

11.  Deceased,  property  of  cannot  be  sold  under  an  execution  which 

directs  the  seizure  of  the  property  of  the  administrator.  Joius 
vs.  Pa/rjcer,  600. 

12.  Equity,  creditor  has  no  occasion  to  appeal  to  unless  the  adminis- 

trator 18  insolvent,  or  his  effects  are  beyond  the  jurisdiction. 
Ibid. 
18.  Administration  such  as  to  render  executor  personally  liable  to 
creditors,  his  debt  to  them  is  fiduciary  and  unaffected  by  dis- 
charge in  bankruptcy.  Laramore,  exW,  vs.  MeKimie,  guardian, 
etal.,  532. 

14.  Former  administrator  liable  to  account  to  the  administrator  de 

bonis  non\  if  he  be  dead,  suit  may  be  instituted  against  his  rep- 
resentatives.    Giles,  <yi'd.,fo^'  use,  vs.  Brown,  adnCr,  et  al.,  658. 

15.  Securities  of  administrator  of  deceased  prior  administrator  may 

be  sued  without  prior  judgment  of  detasiatit,  if  their  princi- 
pal has  removed  from  the  state,  and  this  though  he  be  served 
whilst  passing  through.    Ibid. 

16.  Action  need  not  set  out  names  of  creditor  and  nature  of  debts, 

or  allege  other  breach  of  the  bond  than  conversion  of  estate  by 
first  administrator,  and  failure  to  pay  debts,  etc.    Ibid. 

17.  Policy  of  state,  since  abolition  of  slavery.  Is  that  property  of  in- 

testate shall  not  be  kept  together  from  year  to  year  and  worked 
for  benefit  of  estate.    Johnson,  admW,  vs.  Pamell,  661. 

18.  Ordinary  had  no  authority  so  to  order  except  for  the  current 

year;  hence  the  administrator  is  individually  liable  for  the  loss 
thereby  incurred.    Ibid. 

AFFIDAVIT.    See  Attorney  and  CHefU,  6. 

AGENT.    See  Principal  and  Agent. 

ALIMONY.    See  Husband  and  Wif^,  «,  7. 

AMENDMENT. 

1.  Misnomer  is  amendable  instanter.    Jemiga/n^  ea^x,  vs.  Carter,  181 
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2.  Declaration  against  drawer  of  bill  failed  to  allege  presentation, 
refusal  to  pay.  dishonor  and  notice;  amendment  setting  forth 
such  facts  properly  allowed.    Jone$  m.  Warren  dt  HMs,  859. 

8.  Action  for  (200.00  for  two  months'  service  as  agent  of  insurance 
company;  amendment  that  plaintiff  had  left  a  business  worth 
$100.00  a  month  to  enter  defendant's  service;  that  the  rates  of 
insurance  were  to  remain  the  same;  that  defendant  had,  not- 
withstanding, increased  the  rates  so  that  it  was  impossible  for 
plaintiff  to  secure  any  policies,  and  that  he  was  consequently 
damaged  f  200.00,  did  not  add  a  count  ex  delicto.  L{fe  Associa- 
tion of  America  vs.  FerriU,  414. 

4.  Exception  to  amendment  comes  too  late  at  term  subsequent  to 

that  at  which  it  was  allowed.    Ibid. 

5.  Bill  of  exceptions  amendable  so  as  to  conform  to  record.    Healff, 

Berry  &  Co.  vs.  8cofield,  460. 

6.  Execution  is  amendable  so  as  to  conform  to  judgment,  and  judg- 

ment is  amendable  so  as  to  conform  to  real  nature  of  recovery. 
Jones  vs.  Parker,  500. 

7.  Attachment,  declaration  in  is  amendable;  misjoinder  of  defend- 

ants may  thus  be  corrected.    Starr  vs.  Mayer  d  Co.,  546. 

8.  Pajrment  pleaded  in  justice  court  and  found  for  defendants,  issue 

cannot  be  changed  on  appeal  so  as  to  defeat  such  plea  by  add- 
ing usees  for  whom  plaintiffs  sue.  Cobb  et  al.  vs.  Lowry  d  Co., 
637. 

APPEALS. 

1.  Justice  court,  appeal  from  tried  and  results  in  favor  of  appel 

lant,  costs  paid  on  entering  same  are  part  of  costs  for  which 
judgment  is  to  be  rendered  against  adverse  party.  Abrams  vs. 
Lang,  Sons  et  al.,  219. 

2.  Superior  court  has  no  authority  to  order  justice,  by  rule  or  other- 

wise, to  refund.    Ibid. 
8.  Costs  have  to  be  paid  on  entering  appeal,  not  merely  deposited. 
Ibid. 

4.  Administrator  not  entitled  to  have  appeal  from  decision  of  ordi- 

nary on  annual  return,  made  ex  parte,  until  he  has  paid  the 
costs,  and  given  security  for  future  costs.  Appeal  in  forma 
pauperis  not  allowed.    Adams,  adm*r,,  vs.  BeaU,  ord.,  825. 

5.  Jurisdiction,  appeal  from  court  trying  case  without,  should  be 

dismissed.    Hugliers,  Sr„  vs.  Chapman,  595. 

6.  After  dismissal  of  appeal,  ordinary  may  still  perform  his  duty  in 

respect  to  an  official  transmission  of  the  original  case.  Supe- 
rior court  should  not  consider  original  case  before  it  in  conse- 
quence of  transmission  of  appeal.    Ibid. 
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7.  Issue  tried  in  justice  court  cannot  be  changed  in  superior  court 
by  adding  names  of  usees  for  whom  plaintiffs  sue.  Cobb  et  al. 
tw.  Lowry  db  Co.,  637. 

ARBITRAMENT  AND  AWARD.     Bee  JndgmenU,  25,  26. 
ARGUMENT  OF  COUNSEL.     See  AtUmuy  and  Client,  2,  6. 
ASPORTATION.     See  Criminal  Law,  6,  24. 

ATTACHMENT. 

1.  Judgment  on  replevy  bond,  but  attachment  void  for  fatal  defect 

apparent  on  face  of  affidavit,  arrested  on  motion  of  security  at 
same  term  of  court,  though  similar  motion  of  principal  had 
been  overruled,    ^eal  vs.  Gordon,  112. 

2.  Ground  of  attachment  must  be  sworn  to  positively,  though  affi- 

davit be  made  by  attorney.  Ibid, 
8  Railroad,  that  agent  of  obstructed  officer  in  levying  attachment 
upon  goods  loaded  on  train,  and  removed  the  goods  out  of  the 
state  by  running  out  the  train,  not  furnish  cause  of  action 
against  the  company.  Wed&m  Bailroad  tf$.  Thomas  dt  PreacoU, 
813. 

4.  Levy  upon  goods  in  the  hands  of  a  carrier,  belonging  to  person 

other  than  defendant,  and  failure  to  surrender  on  demand, 
renders  sheriff  subject  to  action.  Bodega  et  ux.  vs.  Perkerson, 
sh'ff,  516. 

5.  Partners,  all  in  a  situation  which  would  authorize  individual 

creditors  to  proceed  by  attachment,  creditor  of  firm  may  pro- 
cure such  process  and  have  it  levied  upon  property  of  firm. 
Stanrr  vs.  Mayer  d  Co.,  546. 

6.  Amendable,  declaration  in  attachment  is.    Misjoinder  of  de- 

fendants may  thus  be  corrected.    Ibid. 

7.  Levy  and  judgment  thereon,  between,  debtor  made  to  another 

creditor  notes  within  jurisdiction  of  magistrate's  court,  which 
thus  enabled  such  creditor  to  obtain  prior  judgments.  That 
this  was  done  to  defeat  the  first  creditor  and  prefer  the  second, 
without  more,  not  make  such  case  of  collusion  and  fraud  as 
would  postpone  the  first  judgments.  Andrews  <fe  Co.  vs.  Kauf- 
mans, 669. 

ATTORNEY  AND  CLIENT. 

1.  Married  woman  bound  by  acts  of  her  counsel  to  extent  that  any 

other  suitor  would  be.     Olover  vs.  Moore,  189. 

2.  Argument  of  facts  not  before  the  jury,  counsel  should  be  stopped 

in.    Brown  vs.  State,  210. 
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8.  Lien  not  defeated  by  fact  that  judgment  obtained  became  dor- 
mant and  was  afterwards  revived  by  other  attorneys.  Jenkins, 
far  U96y  vs,  Stephens,  adm*x,  et  al.,  216. 

4.  Failure  of  attorney  to  collect  claim  sued  to  judgment  is  no  bar  to 

recovery  for  services;  if  the  result  of  negligence,  and  injury 
resulted  therefrom,  evidence  should  show  it.    Ibid. 

5.  Amendment  to  plea  necessary,  agent  or  attorney  may  make  affi- 

davit thereto  if  defendant  then  resides  out  of  county.  JP^tUkun, 
adm'r^  vs.  Pigg,  263. 

6.  Argument  of  counsel,  length  of  not  matter  for  predetermination 

by  court.     Williams  vs.  State,  867. 

7.  Presence  of  plaintiff's  attorney  when  ordinary  acted  upon  appli- 

cation for  exemption,  no  waiver  of  notice  or  of  legal  publica- 
tion, the  attorney  not  having  appeared  as  such,  nor  taken  any 
part  in  the  proceedings.    Smith  vs.  Lord  &  Dixon,  462. 

8.  Witness,  attorney  competent  for  or  against  his  client  under  the 

act  of  1866,  if  he  see  fit  to  testify,  his  credibility  being  for  the 
jury.     WilUs  vs.  West,  618. 

BANKRUPT. 

1.  Receiver,  order  that  fund  in  hands  of  should  be  surrendered  to 

trustees  in  bankruptcy,  with  certain  exceptions;  before  claim 
can  be  paid,  it  must  be  shown  to  come  specifically  within  ex- 
ceptions.    Seligman  etaX  vs.  Saxissy  et  aX. ,  20. 

2.  Attachments  originating  one  month  before  bankruptcy,  nothing 

allowed  for  counsel  fees  or  costs  in.    Ibid. 

3.  Costs  and  fee  incurred  in  resisting  trustees  after  their  petition 

was  filed,  nothing  allowed  for.     Ibid. 

4.  Proof  of  debt  by  judgment  creditor  in  bankrupt  court,  without 

express  reservation,  discharges  lien.    Joryes  vs.  Hawkins,  52. 

5.  Corporation,  bankruptcy  of  does  not  terminate  corporate  exist- 

ence, nor  vacate  office  of  directors.  Effect  of.  Holland  vs. 
Heyman  d  Bro.,  174. 

6.  Exemption  in  bankruptcy,  made  under  constitution  of  1868,  sub- 

ject to  judgment  based  on  debt  contracted  prior  to  its  adop- 
tion.    HUey,  trustee  vs.  Bridges,  375. 

7.  Judgment  creditor  not   affected  by  proceedings  in  l^nkruptcy, 

not  having  proved  his  debt,  etc.  Ibid;  Cooper  vs.  Dewring, 
admW,  683. 

8.  Executor  so  administering  as  to  render  himself  personally  liable 

to  creditors,  debt  is  fiduciary  and  unaffected  by  discharge. 
Laramore,  ex'r,  vs.  McKenzie,  guardian,  et  al,,  532. 

9.  Award  rendered  against  executor  for  such  debt,  excepted  to  before 

adjudication  of  bankruptcy,   but  exceptions  withdrawn  and 
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award  made  judgment  of  court  pending  proceedings  in  bank- 
ruptcy, judgment  may,  after  discbarge  or  before,  be  enforced 
against  property  acquired  subsequent  to  adjudication,  and 
against  property  set  apart  by  assignee  as  exempt.     Ibid, 

10.  Proof  of  fiduciary  debt  and  receipt  of  dividend  thereon,  no  ob- 
stacle to  collection  of  balance,  though  dividend  was,  by  con- 
sent of  creditors,  larger  than  debt  was  entitled  to.    Ibid. 

tl.  Exemption  in  bankruptcy  does  not  set  apart  homestead  under 
state  law,  debtor  holds  same  as  though  no  such  proceeding  by 
assignee  had  been  had.     Ibid;  Goopffr  vs.  Decmng,  admW,  688. 

12.  Discharge  not  render  witness  competent  who  would  otherwise 
be  incompetent  on  account  of  opposite  party  to  contract  being 
dead.     Oatia  vs.  Harrison  et  al.,  ex'rs,  585. 

18.  Ejectment,  bankruptcy  of  defendant  pending,  no  cause  for  sus- 
pending proceedings.     Woodson  vs.  Veal  et  al.,  562. 

14.  Combination  by  bankrupt  with  creditor  to  give  him  fraudulent 
preference,  assignee  may  recover  from  creditor.  Harris,  as- 
signee, v».  Morris,  605. 

BANKS.    See  CarporaUoTis,  1-8,  6,  7. 

BOND  FOR  TITLE.     See  ESedmerU,  6-8;  Levy  and  Sale,  4. 

BONDS. 

1.  Collector  of  internal  revenue  of  the  United  States,  bond  of  is  for 

the  indemnity  of  the  government  alone.  Clhrk  et  al.  vs. 
United  States,  156. 

2.  Contribution,  security  on  official  bond  who  aids  principal  in 

breach,  not  entitled  to  from  co-security.  Scofield  vs.  OaskiU  et 
al.,  277;  Healey,  Berry  db  Go.  vs.  Scofield,  450. 

8.  Forthcoming  of  property  to  answer  for  debt,  bond  for;  obligors 
undertaking  to  preserve  same  and  produce  it  on  demand,  or 
pay  the  debt,  must  do  one  or  the  other.  If  part  of  the  prop- 
ert3'  be  produced,  its  proceeds  being  accepted  by  the  obligee, 
will  go  in  reduction  of  the  debt,  and  the  balance  due  will  be 
the  measure  of  recovery  in  suit  on  bond.  Brumby  et  al.  vs.  Bar- 
nard, agent,  292. 

4  Acceptance  by  obligee  of  part  produced  is  no  election  by  him  to 
measure  his  recovery  by  the  value  of  the  residue  rather  than 
by  the  balance  of  the  debt.    Ibid. 
5.  Amount  of  debt  and  quantity  of  property  being  set  forth  in  condi- 
tion of  bond,  parol  evidence  inadmissible  to  vary.    Ibid. 

6.  Tax  collector  and  sureties,  notice  not  necessary  as  condition  pre- 
cedent to  execution  against.  WcUden,  adm*x,  vs.  County  of 
Lee,2W. 
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7.  Ordinary  a  surety  on  bond,  may  nevertheless  order  execution 

issued  against  his  principal,  himself,  and  the  other  sureties. 
Ibid, 

8.  Issuable  defense  on  oath  not  having  been  filed  to  suit  on  bond  of 

sheriff,  court,  under  constitution  of  1868,  should  enter  judg- 
ment without  jury.    Burnett  vs.  Smith,  got ,  314. 

9.  Secnrities  of  administrator  of  deceased  prior  administrator  liable 

to  action  on  bond  without  prior  judgment  of  demstomt,  if 
their  principal  has  removed  from  the  state,  and  this  though  he 
be  served  whilst  passing  through.  OHes,  ord.,  for  use,  vs, 
Brmon,  adm'r,  et  al ,  658. 
10.  Action  need  not  set  out  names  of  creditors  and  nature  of  debts, 
or  allege  other  breach  of  bond  than  conversion  of  estate  by 
first  administrator,  and  failure  to  pay  debts,  etc.    Ibid. 

BURGLARY.    See  Criminal  Law,  2,  3,  31,  32,  41. 

CAVEAT.    See  WiU,  1,  4-11. 

CERTIORARI. 

1.  Case  turning  on  disputed  facts  should  be  remanded  for  new  trial. 

Desdergers  vs.  Kruger,  100. 

2.  What  is  admitted   in  the  petition  requires  no  verification   as 

against  the  petitioner.     'Elder  vs.  State,  142. 

3.  Dismissal  because  two  cases  between  same  parties  were  improp- 

erly joined,  certiorari  may  be  renewed  within  six  months. 
Smith  vs.  Bryan,  628. 

4.  ''Brought",  certiorari U  not,  within  meaning  of  §2920  of  Code, 

until  filed  in  clerk's  office.     Barrett  d:  CarsweU  vs.  Devine,  632. 

5.  Judgment  rendered  in  justice  court  on  June  12th,  petition  for 

certiorari  sanctioned  on  the  7th  of  following  September,  and  ' 
filed  on  the  12th.  more  than  three  months  had  elapsed.    Ibid, 

CHARGE  OP  COURT. 

1.  Request  not  warranted  by  evidence  should  not  be  given.    Sauls- 

bury,  Bespess  &  Co.  vs.  Wimberly,  78;  Nutzel  et  al.  vs.  State,  264/ 
Plain  vs  State,  284;  Watts  et  at.,  ex'rs,  vs.  Haines,  827;  WiXUams 
vs.  State,  368. 

2.  General  exception  to  entire  charge  not  considered.    Ibid;  Thomp- 

son vs,  Feagin,  82;  Beedy  vs.  Brunner  dh  Co.,  107. 

3.  Law  substantially  charged,  inaccuracy  of  expression  which  can- 

not injure  defendant  no  ground  for  new  trial.  Moses  vs.  State, 
138. 

4.  Evidence  admitted  without  objection  that  pleadings  did  not  au- 

thorize, not  error  to  charge  on.  Leitner  vs,  Goodwin  dt  BeaU, 
148.  • 
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5.  Negligence,  whether  on  part  of  inn-keeper  or  on  part  of  guest,  is 

equally  question  for  jury.  Court  should  not  charge  that  guest 
was  bound  to  fasten  particular  window  if  he  could  have  seen 
it  by  use  of  ordinary  diligence.  Whether  he  was  justifiable  in 
assuming  that  there  was  no  such  window,  or  that  it  was  kept 
fastened,  are  matters  for  the  jury,  and  not  for  the  court.  Bolder 
vs.  Owens,  185. 

6.  Where  guest  admitted  that  loss  occurred  by  his  own  fault,  jury 

should  have  been  left  to  give  such  effect  to  the  admission  as 
they  thought  it  deserved.  Error  to  instruct  them  that  they 
might  consider  it  in  two  aspects,  first,  as  showing  a  conscious 
omission  to  exercise  proper  diligence,  or,  secondly,  as  an  ad- 
mission that,  from  being  affected  by  drink,  he  failed  in  the  use 
of  such  diligence.    Ibid. 

7.  Though  verdict  was  right  under  the  evidence,  a  new  trial  is 

awarded  in  obedience  to  §8248  of  Code.    Ibid. 

8.  Opinion  on  facts,  to  ascertain  whether  part  of  charge  excepted 

to  expresses,  whole  charge  considered.  Nutzel  et  al.  vs.  State, 
264. 

9.  Requests,  verbal,  to  charge,  made  in  argument,  but  attention  of 

court  not  further  directed  to  same,  omission  to  give  not  ground 
of  new  trial.  Counsel  should  have  reminded  court  of  omis- 
sion, or  put  requests  in  writing.  West,  d  Al.  Railroad  vs. 
ClemeTUs  et  al,  dl9. 

10.  Law  given  substantially  to  jury,  including  requests  so  far  as  legal, 

new  trial  not  ordered  because  requests  were  not  delivered  ex- 
actly as  written.     Ibid. 

11.  Balanced  equally  on  any  contested  point,  charge  that  if  evidence 

be,  jury  should  find  that  part  of  the  case  in  favor  of  the  de- 
fendant, not  erroneous  in  view  of  the  special  facts.  Davis  vs. 
Central  Railroad,  829. 

12.  Action  by  infant  child  for  damages  from  wounds  and  bruises  that 

were  cured  in  a  few  months,  and  from  loss  of  sense  of  hear- 
ing alleged  to  have  been  a  consequence  of  injury,  charge  given 
substantially  correct.    Ibid. 

18.  Whole  charge  considered  together  to  arrive  at  meaning  of  several 
parts.     Newman  vs.  State.  609. 

14.  Request  assuming  material  fact  should  not  be  given.  Southwest- 
em  Railroad  vs.  Johnson,  667. 

CLAIM. 

1.  Withdrawn,  claim  cannot  be  after  return  of  verdict  but  before 

publication.  This  should  be  done  before  jury  leave  box  to 
make  up  verdict.    Houser  vs.  Brown,  866. 

2.  Judge  passed  on  claim,  by  agreement,  without  intervention  of 
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Jury,  too  late  to  withdraw  after  he  had  pronounced  decii^n. 

H^ey,  truitee,  w.  Bri&ge$,  875. 
8.  Factor's  lien  created  in  November  will  take  precedence  on  crop 

over  judgment  rendered  in  preceding  March.    But  delivery  in 

December  will  not  vest  such  title  in  factoi  as  will  support 

claim.    Priority  must  be  asserted  by  foreclosure.    StaiHngs  v$, 

Harrold,  John%on  4t  Co.,  478. 
4.  Disability  of  levying  o£9cer  being  apparent,  levy  dismissed  on 

motion  of  claimant.     State  t$.  Jeter,  480. 
6.  Cumulative,  not  exclusive,  claim  laws  as  remedy  for  true  owner 

are.   Bodega  et  ux.  tw.  Perkerson,  616. 

6.  Execution  correctly  describes  judgment  as  recovered  by  H.  &  Co. , 

no  material  variance  in  subsequent  clause  which  requires 
money  collected  to  be  paid  to  H,    Smith  w.  Sweat  et  al.,  539. 

7.  Divers  lots  described  by  numbers  levied  on  and  claimed,  is  issue 

fully  disposed  of  by  verdict  which  finds  certain  numbers  sub- 
ject, but  fails  to  find  other  numbers  either  subject  or  not  sub- 
ject.     Van  Leonard,  trustee,  m.  Eagle  Man.  Co.,  544. 

8.  Judgment  entered  against  claimant  for  costs  on  such  verdict,  and 

that  execution  proceed  against  lots  found  subject,  no  dismissal 
of  levy  as  to  other  lots  being  had,  plaintiff  deemed  to  have  ac- 
cepted and  adopted  verdict.    Ibid. 

9.  Possession  by  defendant  at  date  of  levy  admitted  by  claimant 

and  ascertained  by  court,  ontis  is  upon  claimant  and  he  has 
right  to  open  and  conclude.  Powell  vs.  Westmoreland,  trustee^ 
672. 
10.  Trial  had  as  to  two  tracts,  both  of  which  were  found  subject; 
new  trial  as  to  one  does  not  necessitate  new  trial  as  to  other. 
Hcuiam  vs,  Campbell  dt  Jones,  650. 

COLLATERAL  SECURITY.    See  Negotiable  Instruments,  5,  7. 

CONFESSIONS.    See  Criminal  Law,  49,  50. 

CONSTITUTIONAL  LAW. 

1.  Ordinances  of  municipal  corporations,  5th  par.  of  4th  section  of 

8d  article  of  constitution  of  1868,  in  reference  to  titles  and 
subjects  matter  of  acts,  has  no  reference  to.  Waring  vs.  Mayor, 
etc.,  of  Savannah,  93. 

2.  Taxation,  property  may  be  exempted  from  by  municipal  author- 

ities.   Ibid. 

8.  Gross  earnings  of  merchants  and  others,  find  interest  on  bonds, 
etc.,  need  not  be  taxed  at  same  rate  as  real  estate.    Ibid. 

4.  Income  is  not  property  in  the  sense  of  par.  27,  art.  1  of  constitu- 
tion of  1868.    Ibid. 
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5.  Jurors,  act  of  1858  providing  how  they  shall  be  selected  in  Chat- 

ham, for  trial  of  criminal  cases,  Vhen  regular  panel  has  been 
exhausted,  is  repugnant  to  the  constitution  of  1868  and  act 
of  1860.    Moses  vs.  State,  138. 

6.  Act  of  1872  "  to  prescribe  the  manner  of  incorporating  towns 

and  villages  in  this  state,"  in  so  far  as  it  sought  to  add  new 
and  additional  powers  to  those  contained  in  charters  thereto- 
fore granted,  was  unconstitutional  as  containing  matter  not  in- 
dicated by  its  title.    Ayeridge  vs.  Town  Commissioners,  etc.,  405. 

7.  Act  of  1874  amending  ciq>tion  by  adding  language  to  cure  defect 

indicated,  demonstrates  that  it  contains  two  subjects  matter, 
and  renders  it  unconstitutional  on  that  ground.    Ibid. 

8.  Uniformity  provision  as  to  taxation  in  constitution  of  1877,  not 

prevent  imposition  by  municipal  corporation  of  tax  on  one 
class  of  business  and  not  on  another.  CutUff  et  al.  vs.  Mayor,  etc. , 
of  Albany,  597. 

CONTEMPT.    BeeSh^nf. 

CONTINUANCE. 

1.  Executor  made  party  to  pending  action  may  be  ruled  to  trial  at 

once  unless  cause  be  shown  for  continuance.  Haley,  exW,  vs. 
Evans,  157. 

2.  Absence  of  o<MUisel  without  leave,  and  unexplained,  is  not  such 

cause.    Ibid. 
Z,  Nor  is  absence  of  certain  books  in  plaintiff's  possession,  when 
they  would  not  be  available  as  evidence  if  present    Ibid. 

4.  Popular  excitement  not  ground  of  continuance  in  criminal  case, 

considering  means  of  obtaining  impartial  jurors,  changing 
venue,  etc.    Lovett  vs.  State,  257. 

5.  That  defendant  has  recently  discovered  material  witness,  sup- 

posed from  information  to  be  in  Massachusetts,  who  he  be- 
lieves will  be  present  at  next  term,  not  cause  for  continuance, 
it  not  appearing  how,  or  from  whom,  the  information  was  re- 
ceived, or  for  what  reasons  his  attendance  is  expected,  or  by 
what  means  to  be  compelled.    Ibid. 

6.  Order  continuing,  with  leave  to  amend,  not  such  final  judgment 

as  will  authorize  writ  of  error.  Haygood  vs.  Oa,  Bl^g  db  Trust 
Co.,  291. 

7.  Defense  not  good  in  law  on  face  of  record,  continuance  to  estab- 

lish properly  denied.  Brumby  et  cU.  vs.  Barnard,  agent,  292; 
Johnson  vs.  SteUe,  634. 

CONTRACTS. 

1.  Absolute,  unconditional  promissory  note  cannot  be  changed  into 
conditional  obligation  by  parol,  in  absence  of  fraud,  accident 
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or  mistake.  BaJl^,  «rV,  w.  EtwM,  167;  Brumby  etaLw.  Bar- 
nard, agent,  292;  Starr  w.  Mayer  d  Co,,  546;  Wright  vs.  Wilson, 
614. 

2.  Public  policy  forbids,  and  renders  illegal,  contract  made  between 
person  who  was  mayor  and  ex-offlcio  president  of  council  and 
the  city,  which  it  was  his  o£9cial  business  to  see  faithfully  per- 
formed. Jfoyor,  etc,,  of  Maeon  et  at.  vs.  Huff,  221.  See  Compton 
et  at.  vs.  Kitten,  548. 

8.  Ratification  might  result  from  act  of  mayor  and  council  of  which 
he  was  not  a  member,  but  not  from  anything  done  or  left  un- 
done by  council  of  which  he  was  the  oflScial  head.    Ibid. 

4.  Equity  will  not  however  set  aside  such  contract,  though  illegal, 

unless  complainant  does  equity  by  refunding  money  expended, 
etc.,  in  absence  of  fraud  on  part  of  defendant.    Ibid. 

5.  Parol,  written  contract  cannot  be  varied  by,  on  ground  that  de- 

fendant signed  without  reading  it,  and  it  did  not  contain  the 
agreement  made.     Bostwick  vs.  Duncan,  Johnston  d  Co.,  888. 

6.  Insurance  company  employed  agent  and  agreed  not  to  change 

rates  during  contract,  but  nevertheless  did  increase  them  so 
that  he  could  secure  no  policies,  in  action  for  breach,  measure 
of  recovery  would  be  what  he  would  have  earned  had  no  such 
increase  been  made.  Life  Association  of  America  vs,  FerriU, 
414. 

7.  Substitution  of  one  debtor  for  another  by  parol  agreement,  fixing 

time  of  payment,  and  inducing  creditor  to  discharge  former, 
undertaking  of  latter  is  not  collateral  but  original,  and  will  be 
enforced  whether  he  owed  anything  to  former  or  not.  Eden* 
fidd  vs.  Canady,  456. 

8.  Gaming  contract,  that  motion  to  substitution  was,  not  prevent 

it«  being  effective  by  way  of  estoppel,  if  creditor  discharged 
original  debtor,  and  accepted  substitute,  without  notice. 
Ibid. 

9.  Time,  although  of  essence  of  contract,  may  be  waived;  and  if,  by 

consent,  one  party  has  complied  with  its  terms  after  the  pre- 
scribed time,  bill  for  specific  performance  will  lie.  Moody  vs. 
OHffin,  469. 

10.  Planter,  whether  before  or  after  crop  is  planted,  obtains  from 

banker  advance  of  money  with  which  to  make  it,  contracting 
by  parol  to  deliver  at  warehouse  part  of  cotton  crop  equal  in 
value,  no  price  or  definite  quantity  being  specified,  and  dies 
before  any  cotton  is  delivered,  sale  is  incomplete,  and  his  title 
to  the  whole  crop  remains  undivested.  Lewis  vs.  Lofiey  et  aL, 
adwirs,  659. 

11.  Description  of  property  in  contract,  what  was  covered  ''thereby 

shown  by  paroL    Saulsbury,  Bespess  db  Co.  vs.  Blandys,  646. 
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12.  Sale  to  third  person  on  faith  of  promise  of  defendants  to  accept 
his  draft  for  purchase  money,  specific  performance  enforced. 
Ibid. 

CONTRIBUTION .     See  Burety  and  Indorser,  6. 

CORONER'S  JURY.    See  Jtiry,  9. 

CORPORATIONS. 

1.  Bankruptcy  does  not  terminate  corporate  existence,  nor  vacate 
office  of  directors.    BoUand  vs,  Heyman  d  Bro,,  174. 

3.  Chartered  bank  adjudicated  a  bankrupt,  director  of  last  board 

cannot  buy  up  claims  at  a  discount  and  entitle  himself  to  credit 
therefor  at  face  value  in  settlement  with  creditors  on  his  per- 
sonal liability.  At  least,  this  cannot  be  done  so  as  to  defeat 
action  brought  before  such  claims  were  thus  actually  applied. 
Ihid. 
8.  Though  he  be  sued  as  a  stockholder,  his  legal  disability  as  a  di- 
rector may  be  urged  in  reply  to  claims  set  up  by  him,  without 
any  allegation  to  that  effect  in  the  pleadings.    Ibid. 

4.  Railroad  corporations,  consolidation  creates  new  corporate  being 

when.     State  m.  Atlantic  and  Qvlf  BaUroad,  268. 

5.  Consolidation  in  June  1863,  created  new  corporation,  subject  to 

general  taxing  power  of  the  legislature,  irrespective  of  any 
concession  or  limit  of  the  power  which  the  charters  of  the  for- 
mer companies  contained.    Ibid. 

6.  Bank  bills  that  ceased  to  circulate  as  currency  prior  to  June  1st, 

1865,  came  under  limitation  act  of  1869.  That  charter  was 
surrendered  in  1877,  and  assets  placed  in  hands  of  receiver, 
not  disengage  bills  from  operation  of  act.  Johnston  ei  at.  t$. 
TaOeyetal.,  540. 

7.  Stockholders  can  insist  upon  excluding  creditors  as  to  all  claims 

thus  barred.     Ibid. 

8.  Juror,  son  of  stockholder  incompetent  as,  in  case  to  which  cor- 

poration is  party.     Georgia  Railroad  vs.  Hart,  550. 

9.  Service  of  garnishment  on  domestic  corporation  whose  president 

resides  in  this  state,  must  be  upon  the  president,  and  not  upon 
subordinate  officer,  though  president  be  temporarily  absent. 
Steiner,  Smith  Bros.  &  Knecht  vs.  Central  Railroad,  552. 

COSTS. 

1.  Bankruptcy,  trustees  in,  on  transfer  of  fund  from  assignee  of 

state  court  to,  what  costs  will  be  allowed.  Seligmanet  <rf.,  trus- 
tees, vs.  Saussy  et  dl.,  20. 

2.  Disclaimer  of  title  by  defendant  in  ejectment,  relieves  maker 

from  future  costs.     KiUen  vs.  Oompton  etal ,  116. 
8.  Appeal  from  justice  court  tried  and  results  in  favor  of  appellant, 
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costs  paid  on  entering  same  are  part  of  costs  for  which  judg- 
ment is  to  be  rendered  against  adverse  party.  Abrams  vs.  Lang, 
Sansetal.,  219. 

4.  Superior  court  has  no  power  to  order  justice,  by  rule  or  other- 

wise, to  refund.    Ibid. 

5.  Appeal,  on  entering,  legal  costs  have  to  be  paid,  not  merely  de- 

posited.   Ibid. 

6.  Administrator  not  entitled  to  have  appeal  from  decision  of  ordi- 

nary on  annual  return,  made  ex  parte,  until  he  has  paid  the 
costs,  and  given  security  for  future  costs.  Appeal  in  forma 
pauperis  not  allowed.    Adams,  adm*r,  vs.  BeaU,  ord.,  825. 

COUNTY  JUDGE.    See  Landlord  and  Tenant,  8. 

COUNTY  MATTERS. 

1.  Tax  of  199  per  cent.,  100  percent  of  which  was  recommended  by 

grand  jury,  and  remainder  authorized  by  local  act  to  provide 
for  paying  bonds,  coupled  with  items  which  needed  no  rec- 
ommendation,  illegality  attacking,  properly  dismissed.  Arnett 
vs.  Griffin,  tax  col.,  349. 

2.  Commissions  on  money  borrowed  for  county  without  authority 

of  law,  treasurer  not  entitled  to  retain  out  of  county  funds. 
Wood  vs.  Commissioners  of  Greene  County,  556. 
8.  Commissioner  of  education,  and  not  the  treasurer,  is  the  legal 
custodian  of  the  school  fund,  from  whatever  source  derived; 
treasurer  not  entitled  to  commissions  thereon.  Wood  vs.  Gom- 
missioners  of  Greene  County,  568. 

COUNTY  TREASURER.     See  Counly  Matters,  2,  8. 

CRIMINAL  LAW. 

1.  Jurors,  that  some  who  found  indictment,  regular  on  its  face, 

were  not  regularly  summoned  and  empaneled,  is  matter  for 
plea,  not  for  demurrer.     WiUiams  et  al.  vs.  State,  88. 

2.  Indictment  in  one  count  alleged  larceny  from  house  broken  and 

entered  of  goods  to  value  of  $150.00;  two  offenses  are  chargod, 
viz:  burglary  and  larceny  from  the  house  of  more  than  (50.00. 
Ibid. 
8.  ^Af ter  verdict  of  guilty  of  latter,  judgment  not  arrested,  although 
indictment  might  have  been  held  bad  on  special  demurrer. 
Ibid. 

4.  Pleas  in  abatement  and  demurrers  thereto  should  be  in  writing 

and  regular,  so  that  the  issue  made  and  decided  can  be  plainly 
understood  by  review mg  court.    Sanders  et  al.  vs.  Staie,  126. 

5.  Armed  men  invading  premises  of  citizen  to  search  may  be  guilty 
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of  riot,  though  the  citizen  invite  them  to  breakfast,  etc.,  in 
order  to  get  them  off  as  speedily  and  easily  as  possible.    Ibid, 

6.  Larceny,  "what  constitutes  asportation  sufficient.    Lundy  v$.  State, 

148;   WiUiamsvi.  State,  26S. 

7.  Grand  jurors  cannot  impeach  their  finding.    Simms  dt  JJoyd  vs. 

State,  145. 

8.  Faro  table,  to  convict  of  offense  of  keeping  under  §4540  of  Code, 

it  is  not  necessary  to  show  that  things  of  value  were  bet.  Ibid. 

9.  That  breach  of  town  ordinance  was  committed  after  its  passage 

is  necessary  part  of  case  for  prosecution.  Commis»Umer$  of 
LawreneeviUe  m.  Orawford,  162, 

10.  Forgery  maybe  founded  on  order  purporting  to  have  been  signed 

by  married  woman.  In  absence  of  proof  to  contrary,  separate 
estate  will  be  presumed.     Wilcoxson  vs.  State,  184. 

11.  Newly  discovered  evidence  consisting  wholly  of  declarations 

made  by  the  state's  witnesses  after  the  trial,  and  tending  only 
to  discredit  their  testimony,  is  not  ground  for  new  triaL  Braum 
V8.  State,  210. 

12.  Statement  of  prisoner  is  to  have  such  force  only  as  jury  think 

right  to  give  it,  they  being  instructed  that  they  are  to  render 
a  true  verdict  according  to  the  evidence.  Ibid, 
18.  Husband  on  trial  for  homicide  of  wife,  that  state  of  feeling 
between  them  was  bad  was  admissible,  especially  where  it 
tended  to  corroborate  a  witness  sought  to  be  impeached.  Shaw 
vs.  Stnte,  246. 

14.  Declarations  by  husband  that  he  had  beaten  wife,  and  thought 

he  had  the  right  to  do  so,  though  made  about  four  years  before 
the  homicide,  admissible  to  show  probability  of  his  having 
committed  the  crime,  it  having  been  done  partly  by  beating. 
Ibid. 

15.  Direct  evidence  of  defendant's  guilt,  though  witness  who  gave 

it  was  ignorant  and  weak-minded,  and  admitted  to  having 
previously  made  contradictory  statements  under  influence  of 
fear,  recommendation  to  mercy  would  be  of  no  avail.    Ibid. 

16.  Continuation  of  criminal  case  on  ground  of  popular  excitement, 

not  essential  to  fair  trial,  considering  means  afforded  for  ob- 
taining impartial  jurors,  changing  venue,  etc.  Lovett  vs.  State, 
267. 

17.  That  defendant  has  recently  discovered  a  witness,  supposed  from 

information  to  be  in  Massachusetts,  who  will  swear  to  matters 
material  for  the  defense,  and  who  he  believes  vrill  be  present 
at  next  term,  not  cause  for  continuance,  it  not  appearing  how, 
or  from  whom,  the  information  was  received,  or  for  what  rea- 
son his  attendance  is  expected,  or  by  what  means  compelled. 
Ibid. 
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18.  Minutes  of  evidence  at  coroner's  inquest  are,  when  duly  proved, 

admissible.    Ihid, 

19.  Hearsay,  evidence  when  first  admitted  objectionable  as,  if  direct 

facts  be  subsequently  proved  by  another  witness  whose  know- 
ledge is  personal  and  immediate,  and  as  whose  sayings  they 
were  detailed  by  former  witness,  irregularity  not  require  a  new 
trial.    Ihid. 

20.  Cross-examination  by  defendant  having  established  that  another 

person  was  arrested  for  the  homicide,  competent  for  state  to 
show  by  warrant  and  judgment  of  discharge,  how  the  arrest 
was  disposed  of.    Ibid, 

21.  False  account  gived  by  defendant  at  coroner's  inquest  would  be 

suspicious,  and  jury  might  consider  mendacity  as  circumstance 
against  him.    Ibid. 

22.  Jury  had  copy  of  Code  in  room  for  short  time,  which,  without 

reading  a  single  line,  they  sent  out,  of  no  consequence.     Ibid. 

28.  Juror,  loose  remarks  made  in  bare  jest  by,  before  he  was  sworn, 
work  no  disqualification,  he  having  explained  after  the  trial 
by  affidavit,  and  shown  himself  impartial.    Ibid. 

24  Larceny  from  vessel  under  §4408  of  Code,  is  complete  when  box 
is  broken  open  and  shoes  taken  out  and  concealed,  though  not 
carried  out  of  vessel.     Nutzel  et  al.  w.  BUUe,  264. 

25.  Several  charged  in  same  indictment  with  offense  of  assault  with 

intent  to  murder,  committed  by  throwing  rocks  and  pieces  of 
brick,  and  one  is  on  trial  alone,  evidence  is  admissible  that  he 
threw  a  rock  or  brick-bat,  or  both,  though  no  conspiracy  be- 
tween him  and  the  other  defendants  is  established,  And  this, 
though  the  witness  cannot  be  certain  whether  the  missiles 
thrown  were  rocks  exclusively,  or  brick-bats  exclusively,  or 
one  of  each.    Plain  vs.  State,  284. 

26.  Principals  in  the  first  degree,  all  the  defendants  may  be.    Ibid. 

27.  Charge  in  reference  to  finding  defendant  guilty  of  simple  assault, 

where  no  view  of  evidence  would  authorize  such  verdict, 
should  not  be  given.    Ibid. 

28.  Sentence  to  five  years  in  penitentiary  not  deemed  cruel  and  ex- 

cessive, when  period  might  legally  have  been  extended  to  ten 
years.    Ibid. 

29.  Sentence,  in  writing  out,  court  may  fix  period  shorter  than  that 

designated  orally,  and  this  in  the  absence  of  the  defendant 
Ibid. 

80.  That  defendant,  after  sentence  was  pronounced  but  before  it  was 

written  out,  was  sent  away  by  the  sheriff  on  demand  of  the 
keeper  of  the  penitentiary,  was  not  the  fault  of  the  court,  and 
furnished  no  reason  for  not  mitigating  the  punishment.    1  bid, 

81.  Gear-house,  though  fenced  to  itself,  may  be  within  the  protec- 
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tioQ  of  the  dwelliDg-house,  there  begig  a  i^ate  between  it  and 
the  main  yard,  always  left  open  at  night,  so  as  to  constitute 
one  yard,  and  under  the  protection  of  the  yard  dog.  Bryant 
vs.  State,  858 

82.  Burglary,  upon  proof  of  these  facts,  verdict  of  guilty  sustained, 

though  the  indictment  allege  that  the  gear-house  was  within 
the  curtilage  and  protection  of  the  dwelling,  the  statute  being 
in  the  disjunctive.    Ibid. 

83.  Felony,  on  trial  for,  no  authority  for  examining  on  the  voire  dire 

two  or  more  jurors  together,  or  for  putting  upon  the  prisoner, 
after  the  examination,  more  than  one  at  a  time.  WiUiams  w. 
State,  867. 

84.  Argument  of  counsel,  length  of,  not  matter  for  predetermination 

by  the  court.    Ibid, 

85.  Discretion  of  court  as  to  introduction  of  testimony  at  any  stage, 

not  controlled.    Ibid. 

86.  Fornication  not  included  in  rape,  and  judgment  on  verdict  for 

former  on  indictment  for  latter,  will  be  arrested.  Speer  vs.  St(Ue, 
881. 

87.  Larceny  from  dwelling  under  §4414  of  Code,  that  word  "pri- 

'vately"  was  omitted  from  indictment,  not  good  in  arrest. 
Smm^ve.  State,  480. 

88.  Goods  stolen  specified,  and  value  alleged  to  be  over  $50.00,  gen- 

eral verdict  of  guilty  sufficient  without  any  special  finding  as 
to  value.    Ibid.   , 

89.  Presence  of  prisoner  and  counsel  when  sentence  was  pronounced, 

not  the  practice  to  enter  on  the  record;  silence  of  record  as  to 
such  fact  not  good  in  arrest.    Ibid. 

40.  Sentence,  preceded  by  statement  of  case  in  which  it  is  rendered, 

need  not  name  prisoner's  offense  in  body  of  it.  Nor  need  it 
be  signed  or  dated,  if  entered  on  minutes  as  of  particular  day, 
and  the  minutes  of  that  day  be  regularly  signed  by  the  judge. 
Ibid. 

41.  Burglary,  evidence  sufficient  to  show  that  offense  was  committed 

in  night-time.     Williams  et  al.  vs.  State.  445. 

42.  Disturbing  religious  congregation,  indictment  for  sufficiently  full 

on  general  demurrer  and  motion  in  arrest.    Hicks  et  aL  m. 

State,  404. 
48.  Assault  and  battery,  for  a  man,  without  some  innocent  reason  or 

excuse,  to  put  his  arm  around  the  neck  of  another's  wife, 

against  her  will,  constitutes.     Ooodrurh  vs.  State,  500. 
44.  Husband  incompetent  to  discredit  her  testimony  by  proving  that 

she  delayed  complaining  to  him  when  the  opportunity  existed. 

Ibid. 
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46.  Court  observing  rule  of  public  policy  being  violated,  may  apply 
proper  corrective.    Ibid. 

46.  Jurors,  that  two  bad  been  on  grand  jury  which  found  bill,  dis- 

covered  after  arraignment  but  before  any  evidence  bad  been  in- 
troduced, proper  to  discharge  jury  and  impanel  another.  Wal- 
kins  M.  State,  601. 

47.  Jeopardy,  such  as  to  prevent  trial  thereafter,  proceeding  does 

not  put  defendant  in.    Ibid. 

48.  Attempt  to  kill  with  weapon  likely  to  produce  death,  to  justify, 

it  must  appear  that  such  action  was  necessary  to  prevent  the 
commission  of  a  felony  on  defendant.    liewman  m.  State,  60t. 

49.  Principal  in  second  degree,  indictment  against  need  not  describe 

him  as  such  in  express  terms.  Sufficient  to  charge  both  prin- 
cipals with  offense,  and  then  allege  that  one  perpetrated  the 
crime  and  the  other  was  present  aiding  and  abetting.  MiOen 
M.  State,  620. 
-60.  Principal  in  first  degree,  acts  and  sayings  of  admissible  to  show 
his  guilt  on  trial  of  principal  in  second  degree,  where  such  acts 
and  sayings  are  contained  in  confessions  of  latter.    Ibid. 

61.  Confessions,  jury  may  consider  all  legal  evidence  to  corroborate; 

and  where  such  confessions  go  to  the  jury  without  objection, 
question  whether  voluntary  or  not  is  for  them.    Ibid. 

62.  Spirituous  liquors,  one  who  sells  by  the  quart  must  obtain  the 

license  and  take  before  the  ordinary  the  oath  required  of  re- 
tailers.   Johnaan  vs.  State,  634. 

68.  Indictment  for  selling  by  the  quart  without  license  from  the 
ordinary,  need  not  allege  that  defendant  had  no  license  from 
an  incorporated  town,  etc.     Ibid. 

64.  Indictment  names  defendant,  but  afterwards,  in  charging  the  of- 
fense, leaves  a  blank  instead  of  renaming  her,  not  good  in  ar- 
rest.   Jordan  m.  State,  656. 

66.  Lewd  house,  that  indictment  does  not  allege  that  it  was  kept  for 
purposes  of  fornication  by  the  owner,  etc.,  not  good  in  arrest. 
Ibid 

66.  Misnomer  pleaded  before  arraignment,  in  that  defendant  had 
been  indicted  as  "Lizzie  Jordan,"  when  her  name  was  Eliza 
A.  Jordan,  and  she  was  known  by  no  other,  error  to  strike. 
Ibid 

DAMAGES. 

1.  Action  for  damages  on  account  of  sale  of  worthless  fertilizer, 
not  error  to  charge  that  plaintiff  should  be  paid  for  the  hauling, 
though  there  was  no  allegation  in  the  declaration  about  sudh 
item,  evidence  as  to  expense  of  hauling  having  been  intro- 
duced without  objection.  Ldtner  ««.  Oood%cin  df  Beall,  148. 
44 
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d.  Action  by  infant  child  for  damages  from  wounds  that  were  cared 
in  a  few  months,  and  from  the  loss  of  sense  of  hearing  alleged 
to  have  been  a  consequence  of  the  injury,  correct  measure  of. 
Davis  vs.  Central  Railroad,  329. 

8.  Insurance  company  employed  agent  and  agreed  not  to  change 
rates  during  employment,  but  nevertheless  did  increase  them  so 
that  he  could  secure  no  policies,  in  action  for  breach  of  con- 
tract, measure  of  recovery  would  be  what  he  would  have 
earned  had  such  increase  of  rates  not  been  made.  Life  Asso- 
ciation of  America  vs,  FcrriU,  474. 

DEBTOR  AND  CREDITOR.    See  Attachment,  7  ;  Fraudulent  Con- 
veyance, 

DEEDS. 

1.  Forgery,  on  issue  whether  deed  was.  certificate  from  secretary  of 

state  that  no  such  person  as  witness  who  attested  as  a  justice, 
was  a  justice  of  the  peace  at  the  time  the  deed  was  executed, 
conclusive,  unless  rebutted  by  other  evidence.  Williams  m. 
GoodaU,  482. 

2.  Grants,  all  papers  and  evidence  upon  which  applications  to  cor- 

rect are  based,  must,  under  §2357  of  Code,  be  filed  in  execu- 
tive ofllce ;  therefore,  defendant  will  not  be  heard  to  deny  that 
he  had  notice  of  proceedings  to  correct,  by  his  own  oath,  until 
he  has  exhausted  the  better  evidence  which  such  certified  copy 
would  afford.    Ibid, 

8.  Uncertainty  of  deed  as  to  what  precise  part  of  large  tract  might 
be  appropriated  for  buildings,  aided  by  actual  appropriation 
and  long  enjoyment.     Georgia  Railroad  vs.  Hart,  550. 

4«  Necessity  of  dwelling  houses  for  employees  of  railroad  at  given 
location,  question  of  fact,  not  of  law.    Ibid, 

5.  Absolute  deed,  assented  to  by  wife  in  writing,  though  made  as 
security  for  debt,  passes  title.  Provisions  as  to  surrender  of 
homestead  and  claim  to  twelve  months'  support,  as  to  sale,  as 
to  repurchase,  etc.  etc.,  rather  confirm  view  that  title  was  in- 
tended to  pass.  Woodson  vs.  Veal  et  al.,  562;  Gibson  vs.  Hough 
d  Sons,  588. 

DIRECTORS.     See  Corporations,  1-8. 

DISTRESS  WARRANT.    See  Landlord  and  Tenant,  8. 

DISTRIBUTION.    See  Wills,  2,  8. 

DOWER. 

1.  N on  resident,  widow  entitled  to  do^er  in  lands  of.  Miiehett  ct. 
Word,  guardian,  et  a/..  525. 
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2.  Waiver  of  dower  not  result  from  acceptance  of  gift  of  personalty, 
made  by  husband  in  contemplation  of  death,  and  declared  in 
writing  to  be  for  individual  use  of  wife,  and  as  part  of  her  in- 
terest in  his  estate,  nothing  being  said  in  relation  to  dower. 

EDUCATION.    See  County  Matters,  8. 

EJECTMENT. 

1.  Disclaimer  of  title  and  right  of  possession  filed,  with  denial  of 

actual  possession,  not  entitle  defendant  to  have  action  dis- 
missed as  to  him.  Plaintiff  has  right  to  prove  actual  posses- 
sion, and  then  to  take  verdict  on  disclaimer.  KiUen  V8.  Camp- 
tan  etcU.,  116. 

2.  Disclaimer,  effect  of  is  to  relieve  maker  from  future  costs.    Ibid, 
8.  Declaration  served  on  one  to  whom  no  process  was  directed,  he 

did  not  thereby  become  a  party.  Proper  motion  as  to  him 
was,  not  to  dismiss  the  suit,  but  to  vacate  the  entry  of  service. 
Ibid, 

4.  Tenants  in  common  bringing  ejectment  can  only  recover  their 

respective  shares.     Wilwn  vs.  CJiandler  et  al ,  129. 

5.  Ancient  boundary,  precise  location   of  material  question,  evi< 

dence  is  admissible  for  defendant  that,  many  years  ago, 
plaintiff's  then  co-tenant,  when  upon  the  land  and  offering  his 
interest  for  sale,  pointed  out  the  line  now  contended  for  by 
him  as  the  true  boundary.  Plaintiff  having  derived  his  title 
in  part  from  the  former  co-tenant  is,  to  some  extent,  affected 
by  his  admissions  as  to  boundary.     Ozmint  vs.  AngUn,  242. 

6.  Bond  for  titles,  obligor  can  maintain  ejectment  against  obligee 

before  all  the  purchase  money  is  due,  if  part  be  due  and  un~ 
paid.    Hill  vs.  Winn,  837. 

7.  Insolvency  of  obligor  no  defense  to  action  even  though  he  has 

himself  only  a  bond  for  titles.  These  facts  may  constitute 
ground  for  rescission,  but  not  for  keeping  both  land  and  pur- 
chase money.     Ibid, 

8.  Obligee  cannot  dispute  that  obligor  has  sufficient  title  to  main- 

tain ejectment  as  means  of  coercing  payment.    Ibid, 

9.  Muniments  of  title  that  are  utterly  void,  should  not  be  admitted 

in  evidence,  where  mere  color  of  title  would  be  no  aid.  Knapp 
vs.  Harris  et  al.,  398. 
10.  Deed  to  secure  debt  made  to  trustee,  "  to  seize,  sell  and  dispose 
of  "  certain  real  estate,  with  stipulations  as  to  the  manner  of 
sale,  and  providing  how  the  proceeds  shall  be  disposed  of, 
passes  such  title  as  will  enable  trustee  to  recover  in  ejectment. 
Camerof*,  trustee,  vs.  Phillips,  484. 
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11.  Title  papers  void,  and,  on  facts,  not  even  relevant  as  color  of 
title,  should  be  rejected.    Morris  w.  IHnker,  466. 

Id.  Mesne  profits  may  embrace  rent  of  mill  and  mill-site  as  one  es- 
tablishment, when  premises  in  dispute  is  a  site  with  steam 
saw-mill  thereon.  Whole  treated  as  realty  in  estimating  plain- 
tiff's damages.    Ibid. 

18.  Improvements,  jury  may  decline  to  reduce  mesne  profits  on  ac 
count  of,  where  the  evidence  sho^s  that  they  are  not  lasting, 
but  must  perish  before  plaintiff  can  reap  benefit  therefrom. 
Ibid. 

14.  Bankruptcy  of  defendant  pending,  no  cause  for  8n^>ending  pro- 
ceedings.    Woodson  vs.  Ve<U  et  a2.,  562. 

'  15.  Title  to  secure  debt  being  enforced  by  ejectment;  defendant 
having  equitable  right  to  surplus  may  secure  fcame  by  plea,  by 
alleging  that  the  market  value  of  the  land  was  in  excess  of  the 
debt,  that  he  was  unable  to  redeem,  praying  sale,  etc.    Ibid. 

16.  Rule  of  court  which  requires  defendant  to  admit  possession,  not 
apply  to  complaint  under  the  statutory  fonn.  Gabbett,  trus- 
tee, f>s.  ISparks^  582. 

EQUITY. 

1.  That  intestate  sold  personalty  of  complainant,  agreeing  to  invest 

proceeds  in  home  for  her,  but,  instead,  bought  property  in  his 
own  name,  and  his  administrator  has  disposed  thereof.  Ten- 
dering identification  impossible,  not  ground  for  equitable  re- 
lief.    King  vs.  PaU,  106. 

2.  Equitable  defense  cannot  be  set  up  to  action  at  law  where  intro- 

duction of  new  party  is  required.  HoUidayvs.  JStrickland,  cukn'r, 
150. 
8.  Receipt  of  money  under  consent  decree  which  provides  that  origi- 
nal bill  be  held  up  to  try  issues  touching  other  property  not 
distributed,  estops  party  from  demurring  to  original  bill  for 
want  of  equity  in  it  to  try  those  issues.  McQehee,  trustee,  vs, 
Mottetal.,169. 
.  4.  Illegal  contract,  in  absence  of  fraud  on  part  of  defendant,  equity 
will  not  set  aside  unless  complainant  does  equity  by  refunding 
expenditures,  etc.    Mayor,  etc.,  of  Macon  et  cU.  vs.  Huff,  iSZi. 

5.  Specific  peiformance,  chancellor  has  uo  power  to  decree  in  vaca- 

tion.    LoweU  Machine  Shop  vs.  Atlanta  Cotton  Factory,  233. 

6.  Directions  for  moulding  order  to  protect  parties  until  final  hear- 

ing.   Ibid. 

7.  Ck)ntribution,  security  on  official  bond  who  aids  principal  in 

breach,  not  entitled  to  from  co-security.  Heofield  vs.  QaskiU  et  al., 
277;  Healey,  Berry  A  Co.,  vs.  JSoqfield,  450. 
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8.  Order  dismissing  certain  parts  of  bill,  not  such  final  disposition  ' 

of  cause  as  will  entitle  complainant  to  writ  of  error.  Rem- 
edy is  by  exception  pendents  UU.  Mayor,  etc.  of  Brunewick  m. 
Lamb,  sheriff,  et  al.,  342. 

9.  Judgment  creditors  agreed  for  division  of  fund  arising  from  sale 

of  property  of  debtor,  it  not  being  sufficient  to  satisfy  both; 
fact  that  one  acted  under  erroneous  belief  that  other  had  valid 
mechanic's  lien,  no  such  mistake  of  law  as  will  vacate  agree- 
ment.   DeGioe  vs,  UedUy  db  Berry,  391. 

10.  Mistake  of  fact  induced  by  attorney  of  opposite  party,  in  matter 

easy  of  verification,  no  ground  to  vacate  agreement  based 
thereon,  on  bill  filed  eight  years  thereafter.    Ibid. 

11.  Insolvent  debtor  seeking  to  prefer  certain  creditors  by  mortgage, 

no  ground  for  equitable  relief.  Beidingrfelder  et  al.  m.  Slade  d 
Eiheridgeetal.,  396. 

12.  Whether  one  partner,  without  the  knowledge  of  the  other,  can 

legally  execute  a  mortgage  on  partnership  property  to  secure 
a  firm  debt,  can  be  tested  as  well  at  law  as  in  equity.  Bnd. 
18.  Judge,  at  chambers,  had  no  power  by  virtue  of  act  of  20th  Feb- 
ruary, 1854,  to  order  sale  of  property  of  minors,  unless  it  was 
held  for  them  in  trust,  or  was  within  equity  jurisdiction  by 
reason  of  some  pending  litigation.  Knapp  w  Harris  et  al., 
398   See  Wells  vs.  Chaffin  et  al ,  677. 

14.  Time,  though  of  essence  of  contract,  may  be  waived;  and,  if  by 

consent,  one  party  has  complied  with  its  terms  after  the  pre- 
scribed time,  bill  for  specific  performance  will  lie  against  the 
other.    Moody  vs.  Orijfln,  459. 

15.  Creditor  has  no  occasion  to  appeal  to  equity  unless  the  adminis- 

trator is  insolvent,  or  his  effects  are  beyond  the  jurisdiction. 
Jones  vs.  Parker,  500. 

16.  Grantor  in  absolute  deed  executed  to  secure  debt,  having  equitable 

right  to  enforce  execution  of  power  of  sale  in  order  to  realize 
surplus,  may  maintain  bill  or  equitable  action  at  law  for  that 
purpose,  notwithstanding  recovery  against  him  in  ejectment. 
Woodson  vs.   Vealetal.,  tm. 

17.  Remedy  at  law  complete,  demurrer  to  bill  properly  sustained. 

MulUgan  vs.  SammU  et  al.,  594 

18.  Homestead  sold  by  consent  of  ordinary,  and  proceeds  used  for 

family,  purchaser  acquires  an  equity,  and  if  debt  be  such  as 
could  not  sell  the  homestead  in  hands  of  family,  it  cannot  sell 
it  in  the  hands  of  those  whose  money  has  been  used  by  the 
family.  Bonds  et  aL  vs.  Strickland  et  al.,  624. 
19  Motion  to  dismiss  mKde  at  trial  term  where  it  is  apparent  that  on 
decree  can  be  rendered  in  favor  of  complainants.  If  objection 
be  to  forum  only,  it  must  be  by  demurrer  at  first  term .  Mnd- 
Uyetal.vs.  McBurneU  et  al.,  627. 
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20.  Specific  performance  of  contract  of  defendants  to  accept  draft  of 
third  person  for  purchase  money,  enforced,  where  sale  was 
made  on  faith  of  such  promise.  Savitbury,  Bespess  A  Co,  t». 
Blandys,  646. 

ESTOPPEL. 

1.  Maker,  on  being  inquired  of  by  third  person  to  whom  payee  was 

offering  to  sell  note  after  dishonor,  answering -that  it  was  all 
right  and  he  would  pay  it,  estopped  from  setting  up  failure  of 
consideration,  etc.     Beedy  ta.  Brunner  d  Co.,  107. 

2.  Receipt  of  money  under  consent  decree  which  provides  that  orijc- 

inal  bill  be  held  up  to  try  issues  touching  other  property  not 
distributed,  estops  party  from  demurring  to  original  bill  for 
want  of  equity  in  it  to  try  such  issues.  McQehee,  trvMee,  r«. 
MoUetaZ,,  159. 
8.  Alimony,  suit  by  reputed  wife  for,  husband  estopped  from  de- 
nying her  competency  to  contract  marriage  by  reason  of  race 
or  color,  if  he  has  in  fact  married  her  (though  without  license 
or  the  usual  ceremony),  lived  with  her  many  years  as  his  wife, 
and  reared  a  family  of  children  by  her.    DUlon  vs.  DUUm.  204. 

4.  Especially  will  this  estoppel  operate  if  he  has  procured  an  act  of 

the  general  assembly  reciting  that  satisfactory  proof  had  been 
furnished  to  establish  her  right  and  privilege  of  citizenship, 
and  enacting  that  she  and  her  children  are  entitled  to  such 
right  and  privilege.     Ibid. 

5.  Sale  under  tax  ^. /a  postponed  at  instance  of  defendant,  jshe  is 

estopped  from  attacking  levy  as  excessive.  J<mes  vs.  Johnson^ 
260. 

6.  Collector  estopped  from  denying  validity  of  orders  under  which 

he  has  collected  county  tax,  even  if  they  were  illegal.  Wal- 
den,  adm%  vs.  County  of  Lee,  296. 

7.  Obligee  in  bond  for  titles  who  went  into  possession  under  obligor, 

cannot  dispute  that  latter  has  sufficient  title  to  maintain  eject- 
ment as  means  of  coercing  payment.    HiU  vs.  Winn,  837. 

8.  Motive  for  substitution  of  one  debtor  for  another  was  gaming  con- 

tract, not  prevent  substitution  from  being  effective  by  way  of 
estoppel,  if  creditor  discharged  original  debtor  and  accepted 
substitute  without  notice  that  transaction  involved  the  execu- 
tion of  an  illegal  contract.    EdenfiM  vs.  Canady,  456. 

9.  C  purchased  land  from  D,  taking  bond  for  title  and  paying  part 

of  the  purchase  money,  and  then  sold  to  E  &  £  for  $400.00 
cash  and  their  note  for  $1,000.00.  They  paid  D  the  balance 
of  the  purchase  money,  C  assigned  «the  bond  for  titles  to  their 
wives,  and  directed  D  to  convey  to  the  latter,  which  was  done, 
C  witnessing  the  deed.  C  brought  suit  against  E  &  E  on  their 
note,  and  garnished  parties  who  owed  them  enough  to  pay  the 
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same;  the  garnishment  was  settled  on  their  promise  to  paj 
$600.00.  On  their  failure,  a  bill  was  filed  by  C  to  subject  the 
land:  Held,  that  0  is  estopped  from  instituting  such  proceed- 
ing. Churchill  fw.  Costin  etaZ,,  513. 
10.  Entering  judgment  in  his  own  favor  on  verdict,  estops  party  from 
maintaining  writ  of  error  to  reverse  judgment  on  account  of 
errors  in  admitting  testimony,  charging,  etc.  Van  Leonard, 
trustee,  vs.  Eagle  Man,  Co. ,  544. 

EVIDENCE. 

1.  Foreign  judgment,  suit  on  here;  verity  of  record,  as  between 

parties  thereto,  cannot  be  contradicted  by  parol.  PoweU  oa. 
Davis  etal,,  70. 

2.  Clerk's  entry  on  bill  of  exceptions  shows  that  it  was  filed  more 

than  fifteen  days  after  it  was  certified,  supreme  court  not  here 
aliunde  evidence  contradicting  or  explaining  same.  Dover  et. 
Harrellf  «bV,  111. 

8.  Exemplification  of  plat  of  homestead  and  schedule  of  personalty 
is  only  secondary  evidence,  and  inadmissible  until  original  has 
been  accounted  for.    Brown  vs,  Driggers  et  al.,  114. 

4  Partners  in  business  of  farming,  controversy  between,  and  a  mate- 
rial question  being  what  amount  of  cotion  was  produced,  etc., 
evidence  admissible  to  show  that  stalks  of  partnership  year 
indicated  as  good  or  better  crop  than  was  produced  on  a  part 
of  the  same  land  the  year  following,  and  that  the  yield  in  the 
latter  year  was  so  much     Maddox  ds.  Stephenson,  125. 

5.  Nute  declared  upon  lost  pending  action,  and  trial  proceeding 

without  copy  having  been  formally  established,  genuineness  of 
original  and  correctness  of  copy  attached  to  declaration  proved 
by  parol,  even  though  plea  of  non  est  factum  be  filed.  Jemi- 
gan,  ex'x,  vs.  Carter,  181. 

6.  Absolute,  unconditional  promissory  note  cannot  be  changed  into 

conditional  obligation  by  parol,  in  absence  of  fraud,  accident 
or  mistake.  Haley,  ex*r,  vs  Evans,  157;  Brumby  et  al.  vs,  BoT' 
nard,  agerU,  292;  Starr  vs,  Mayer  db  Co,,  546;  Wright  vs  WO- 
son,  614. 

7.  Suit  against  stranger  for  land  which  plaintiff  claims  to  be  part  of 

subdivision  which  came  to  him  by  partition,  and  material 
question  is  precise  location  of  ancient  boundary,  evidence  is 
admissible  for  the  defendant,  that,  many  years  ago,  one  of  the 
then  co-tenants,  when  upon  the  laud  and  offering  his  interest 
for  sale,  pointed  out  the  line  now  contended  for  by  him,  as 
the  true  boundary.  Plaintiff  having  derived  his  title  in  part 
from  the  former  Co-tenant,  is,  to  some  extent,  affected  by  his 
admissions  as  to  boundary.     Ozmenl  vs.  AngUn,  242. 

8.  Hearsay,  evidence  objectionable  as,  defect  subsequently  cured  by 
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establUhiog  same  facts  by  witness  as  whose  declarations  it  was 
first  admitted.  Loutt  vs.  State,  257. 
S.  Pressure  of  case  on  question  whether  child  of  deaf  and  dumb 
parents  was  deprived  of  sense  of  hearing  hj  injury  received 
when  it  was  under  two  months  of  age.  it  devolved  on  plaintiff 
to  show  that  child  was  not  deaf  before  the  injury.  Davis  uc 
Central  Ra/aroad,  820. 

10.  Charge  that  if  evidence  be  equally  balanced  on  any  contested 
point,  they  should  find  that  part  of  the  case  in  favor  of  de- 
fendant, not  erroneous  in  view  of  the  special  facts.    JDdd, 

XX,  Certificate  of  notary  public,  in  connection  with  his  testimony 
that  it  is  genuine,  and  that,  though  he  has  no  recollection  of 
the  facts  stated  therein,  he  is  satisfied  of  their  truth,  because 
he  would  not  otherwise  have  certified  them,  admissible.  AUen 
dk  Go,  vs.  Oeorgia  National  Bank,  847. 

12.  Discretion  permitting  state  to  introduce  evidence  at  any  stage 
of  trial,  not  controlled.     Wilhams  vs.  State,  867. 

18.  Parol,  written  contract  cannot  be  varied  by,  on  ground  that  de- 

fendant signed  without  reading  it,  and  it  did  not  express  the 

agreement  made.    Bosttoick  vs,  Duncan,  Johnston  dk  Co.^  888. 
14.  Muniments  of  title  that  are  utterly  void,  should  not  be  admitted 

in  evidence  where  mere  color  of  title  would  be  no  aid.    Knapp 

vs.  Harris  etal.,  808. 
liS.  Plea  to  jurisdiction,  though  sworn  to,  is  not  evidence  of  facts 

therein  stated.    Jordan  vs.  Carter,  448. 

16.  Title  papers  void,  and,  on  facts,  not  even  relevant  aa  color  of 

title,  should  be  rejected.    Morris  vs.  Tinker,  466. 

17.  Grants,  all  papers  and  evidence  upon  which  applications  to  correct 

are  based,  must,  under  §2857  of  Code,  be  filed  in  executive  of- 
fice; therefore,  defendant  will  not  be  heard  to  deny  that  he 
had  notice  of  proceedings  to  correct,  by  his  own  oath,  until  he 
has  exhausted  the  better  evidence  which  such  certified  copy 
would  afford.  WHUams  vs.  OoodaU,  482. 
16.  Forgery,  on  issue  whether  deed  was,  certificate  from  secretary  of 
state  that  no  such  person  as  the  witness  who  attested  the  deed 
as  a  justice,  was  a  justice  of  the  peace  at  the  time  the  deed  was 
executed,  is  conclusive.    Ibid. 

19.  Conversion  of  goods  which  defendant  knew  to  have  been  stolen, 

action  for,  indictment  against  thieves  and  receiver  of  gooda 
admissible  to  show  prosecution.    Brougkton  vs.  Winn,  486. 

90.  Confessions  of  one  of  principal  thieves  admissible  to  show  his 
own  guilt.    Ibid. 

tl.  Rejection  of  evidence  in  answers  offered  by  plaintiff  to  be  ground 
of  new  trial  in  behalf  of  defendant,  it  must  appear  that  such 
rejection  was  not  on  motion  of  defendant  himself.  Sta/rr  ct. 
Mayer  d  Co.,  546. 
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2Z.  tiubpoma  duc69  tecum,  after  document  has  beeeii  produced  under, 
sufficiency  of  subpoena  as  a  means  of  compelling  production, 
not  material.    Ibid. 

28.  Exclusion  of  evidence  which  could  not  change  result  if  admit- 
ted, not  ground  of  new  trial     Saunders  vs.  MiUer,  554. 

24  Description  of  property  in  instrument,  what  it  covered  may  be 
shown  by  parol.    SaiMury,  Bsspess  d  Oo,  m.  &andys,  646. 

25.  Deceased  witness,  evidence  of  only  admissible  where  parties  and 
issue  on  first  trial  were  substantially  the  same.  Hadamts, 
Campbell  4b  Janes,  650. 

EXEMPTION.    Bee  Htmestead, 

EXECUTIONS.    See  Judgments/19;  Letfy  and  8aU,  18,  15. 

FACTORS.    See  Lien,  5,  6. 

FERTILIZERS.    See  Sales,  1,  2. 

FORGERY.    See  Criminal  Law,  10;  Deeds,  1. 

FORNICATION.    Bee  CrwUnal  Law,  BQ,  66. 

FRAUDS,  STATUTE  OF.    See  Ccmtraets,  7,  8,  10. 

FRAUDULENT  CONVEYANCE. 

1.  Sale  of  all  his  landed  estate  by  husband  to  wife,  if  bona  flde,  con- 

veys title;  aliter  if  to  hinder  or  defraud  creditors,  though  sub- 
sequently perfected  by  formal  conveyance.  Thompson  vs, 
Feagin,  82. 

2.  Transactions  between  husband  and  wife  scanned  closely    Ibid. 

8.  Debtor  in  failing  circumstances,  fraudulent  contrivance  and  con- 
veyance to  defraud  creditors;  whether  facts  constitute,  pecul- 
iarly question  for  jury,  and  their  finding  will  not  be  disturbed 
if  fairly  passed  on.  Plantert^  dt  Minertf  Bank  vs.  WiUeo  Cotton 
MiUa,  168. 

4  Insolvent  debtor  seelcing  to  prefer  certain  creditors  by  mortgage, 
no  ground  for  equitable  relief.  Heidingtfelder  et  al.  vs.  Slade 
dkBtheridgeetal.,  896. 
5.  Whether  one  partner,  without  the  knowledge  of  the  other,  can 
legally  execute  a  mortgage  on  partnership  property  to  secure 
a  firm  debt,  can  be  tested  as  well  at  law  as  in  equity.  Ibid. 
6.  Debt  which  defendant  owed  at  time  he  gave  away  certain  prop- 
erty, though  secured  by  mortgage  on  the  property  given  away, 
and  subsequently  liquidated  out  of  the  same,  should  be  counted 
against  him  on  the  issue  of  solvency  or  insolvency.  PowXLvs, 
Westmorland^  trustee,  572. 
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7.  Notes  and  accounts,  etc. ,  are  property,  and  should  be  counted  as 

such  on  issue  of  solvency  or  insolvency  of  donor.    Ibid. 

8.  Whether  deed  was  made  with  intent  to  defraud  creditors  is  ques- 

tion of  fact  for  jury,  to  be  gathered  from  all  the  circumstances 
of  the  case.  If  jury  are  satisfiednhat  donor  did  not  have  such 
intent  and  was  solvent,  not  necessary  that  he  should  have  in 
his  mind*s  eye  any  particular  creditor,  and  the  intent  to  reserve 
enough  to  pay  him.    Ibid, 

9.  Creditor,  whose  judgment  is  junior  to  absolute  deed  made  to  se- 

cure another,  can  subject  land  without  offering  to  redeem,  if 
at  all,  only  because  the  registry  laws  have  not  been  compile  1 
with,  or  because  the  debtor  having  retained  possession,  the 
conveyance  is  to  be  deemed  fraudulent.  OQmn  m.  Bough 
&  Sons,  588. 

10.  Combination  by  bankrupt  with  creditor  to  give  him  fraudulent 
preference,  assignee  may  recover.  Harris,  assignee,  vs,  Morris, 
605. 

GARNISHMENT. 

1.  Baggage  of  railway  passenger,  is   it  subject  to   garnishment  ? 

Western  Eaib'oad  vs.  Thomion  d  Acee,  800. 

2.  Service  of  garnishment  on  local  agent  at  Columbus  of  foreign 

railroad,  did  not  bind  company  as  to  trunk  of  passenger  which 
was  en  route,  In  Alabama,  over  the  company's  road  from  Co- 
lumbus to  West  Point.  As  the  trunk  was  not  in  reach  of  pro- 
cess issued  by  this  state,  when  the  garnishment  was  served, 
that  it  was  subsequently  brought  into  this  state  at  West  Point 
by  the  company,  in  the  performance  of  its  contract  with  the 
passenger,  not  render  the  garnishment  effective.    Ibid, 

8.  Service  on  domestic  corporation  whose  president  resides  in  this 
state,  must  be  upon  the  president,  and  not  upon  the  subordi- 
nate officer,  though  former  be  temporarily  absent.  Sterner, 
Smith  Bros,  d;  Kneeht  vs.  Central  Railroad,  552. 

4.  Return  showing  president  not  served,  and  not  showing  that  he 
was  a  non-resident,  plaintiff  not  entitled  to  judgment  against 
the  corporation  for  failing  to  answer.    Ibid. 

6.  Answer  is  in  time  if  made  on  fii-st  day  of  second  term  of  supe- 
rior court  after  service.    Sanders  vs.  Miller,  554. 

6.  Argumentative  averments,  presenting  no  direct  issue  on  truth  of 

answer,  are  insufficient  as  a  traverse,  and  should  be  stricken  on 
motion.    Ibid. 

7.  Traverse  not  supported  by  sufficient  evidence  to  make  prima 

facie  case,  court  may  withdraw  issue  from  jury  and  pass  order 
discharging  garnishee.    Ibid. 

GRANTS. 

1.  Papers  and  evidence  upon  which  applications  to  correct  ai6 
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based,  mnst,  under  §2857  of  Code,  be  filed  in  executive  office; 
therefore,  defendant  will  not  be  heard  to  deny  that  he  had  no- 
tice of  proceeding  to  correct,  by  his  own  oath,  until  he  has 
exhausted  the  better  evidence  which  such  certified  copy  would 
afford.     WHUams  vs.  QoodaU,  48d. 

2.  Reverted  land,  grant  of  issued  in  1845  by  governor  to  two  per- 
sons, one  of  whom  was  a  surveyor  general  and  the  other  a  sec- 
retary in  the  executive  department,  not  void  by  reason  of  the 
disability  of  the  grantees  to  take.  CompUm  et  al.  vs.  KiUen,  548. 
See  Mayor,  etc.,  of  Macon et  al.  vs.  Buff,  221. 

8.  Validity  was  derived  from  signature  of  governor  and  attachment 
of  great  seal.  Signature  of  governor's  secretary  was  not  ma~ 
terial.    Ibid. 

4.  Land  court  has  no  power  to  try  caveat  to  issuing  of  warrant  or  to 
granting  of  land.  Ordinary  can  only  transmit  the  caveat  to 
the  superior  court  as  an  original  case.  Hughers,  8r.,  vs. 
CTuipman,  595. 

GUARDIAN  AND  WARD. 

1.  Sale  of  realty  belonging  to  minors  by  their  guardian,  without 

order  from  ordinary,  not  binding  upon  them.  Wells  vs.  Chaffin 
et  al.,  677.    See  Knapp  vs.  Harris  et  al.,  898. 

2.  Paper  found  among  effects  of  guardian  after  his  death,  purport- 

ing to  be  an  order  for  the  s^le,  which  had  not  been  entered  on 
the  minutes,  and  which  was  dated  at  a  time  when  he  was  not 
legally  the  guardian,  though  afterwards  entered  at  instance  of 
the  purchaser,  not  render  such  sale  binding.    Ibid. 

HOMESTEAD. 

1.  Default  of  tax  collector,  homestead  subject  to.    Da/vis  et  al.  vs. 

State,  76. 

2.  Exemplification  of  plat  and  schedule  is  only  secondary  evidence 

under  §§8816.  8817  of  Code,  and  is  inadmissible  until  original 
has  been  accounted  for.    Broum  vs.  Driggers  etal.,1 14. 

8.  Purchase  money,  whether  homestead  under  §2040  of  Code  is  sub- 
ject to,  depends  upon  whether  the  exemption  was  had  before 
or  after  the  act  of  February  27, 1874;  incumbent  upon  one  re- 
lying on  homestead  to  show  that  it  was  set  apart  before  that 
act.     Onffin  vs.  Elliott,  178. 

4.  Personalty  of  J.  R,  S.  being  under  levy  when  set  apart  as  ex- 
empt, judgment  of  ordinary  is  of  no  force  if  notice  served  on 
plaintiff  in  ft.  fa.  designated  no  time  for  the  hearing,  and  if 
published  notice  described  applicant  as  R.  J  S.,  there  being 
at  the  time  a  person  in  the  county  bearing  that  name.  Smith 
vs.  Loyd  db  Dixon,  462. 
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5.  Presence  of  plaiatifTs  attorney  when  ordinary  acted  upon  appli- 

cation, no  waiver  of  notice  or  of  legal  publication,  the  attor- 
Bey  not  having  appeared  as  such,  nor  taken  any  part  in  the 
proceedings.    Ilnd, 

6.  Exemption  in  bankruptcy  does  not  set  apart  homestead  under 

state  law.  Debtor  holds  same  as  though  no  such  proceeding 
by  assignee  had  been  had.    Laramore,  «p>,  m.  MeKineie,  g'tFn, 

T.  Wages  of  farm  hands  for  labor  performed  before  homestead  was 
set  apart,  cannot  be  recovered  out  of  homestead  estate.  J^kes 
v$.  Hatck&r,  617. 

8.  Sale  by  consent  of  ordinary  and  proceeds  used  for  family,  pur- 

chaser acquires  an  equity,  and  if  debt  be  such  as  could  not  sell 
homestead  in  hands  of  family,  it  cannot  sell  it  in  hands  of 
those  whose  money  has  been  used  by  family.  Bor^  et  aL 
vs,  Strickland  etal.,  624. 

9.  Sheriff  defending  refusal  to  levy  on  ground  that  defendant  has 

taken  homestead,  onus  on  him  to  show  that  it  had  been  legally 
set  apart,  etc.    Smith,  gav*r,  for  tue,  t».  Banks  et  al,,  642. 

10.  Constitution  of  1868,  sheriff  not  protected  in  refusal  to  levy  on 

homestead  execution  based  on  judgment  rendered  before, 
notwithstanding  validity  of  such  homestead  was  sustained  by 
the  courts  of  this  state  until  reversed  by  the  supreme  c<Mirt  of 
the  United  States.    IbicL 

11.  Remainder  or  reversionary  interest  in  the  head  of  family  not 

subject  to  levy  and  sale  during  continuance  of  homestead. 
Hakam  vs.  CampbeU  dt  Jones,  690. 

12.  Widow,  so  long  as  wife  lives  as,  though  there  be  no  family  bo^ 

herself,  homestead  does  not  terminate.    1  bid, 
18.  Levy  upon  "  the  remainder  after  the  termination  of  the  home- 
stead estate,''  admits  its  validity.    Ibid, 

HUSBAND  AND  WIFE. 

1.  Conveyance  by  trustee  of  wife,  to  pay  debt  of  husband  to  pur- 

chaser with  notice,  void;  but  vendee  of  such  purchaser,  with- 
out notice,  protected.    Dotterer,  trustee,  vs.  Pike  etaL,  29. 

2.  Sale  by  husband  to  wife»  if  bonaflde  and  for  value,  conveys  title; 

dUter  if  made  to  hinder  or  defraud  creditors,  though  subse- 
quently perfected  by  formal  conveyance.  Thompson  9$.  Fea- 
gin,  82. 

8.  Transactions  betweea  husband  and  wife  scanned  closely.    Ibid. 

4  Separate  estate  presumed  in  absence  of  proof  to  contrary,  where 
married  women  signs  a  note  or  order  for  goods  or  money. 
Wiicoxscni  vs.  State,  182. 
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5.  Married  woman  bound  by  acts  of  h^  counsel  to  extent  that  any 

otber  suitor  would  be.     Qlowr  ««.  Moore^  180. 

6.  Alimony,  suit  by  reputed  wife  for,  husband  estopped  from  de- 

nying her  competency  to  contract  marriage  by  reason  of  race 
or  color,  if  he  has  in  fact  married  her  (though  without  license 
or  the  usual  ceremony),  lived  with  her  many  years  as  his  wife, 
and  reared  a  family  of  children  by  her.    DiOan  «».  DiUan,  204. 

7.  Especially  will  this  estoppel  operate  if  he  has  procured  an  act  of 

the  general  assembly  reciting  that  satisfactory  proof  had  been 
famished  to  establitth  her  right  and  privilege  of  citizenship,  and 
enacting  that  she  and  her  children  are  entitled  to  such  right 
and  privilege.    Ibid, 

6,  Assault  Mid  battery,  for  a  man,  without  some  innocent  reason  or 
excuse,  to  put  his  arm  around  the  neck  of  another's  wife, 
against  her  will,  constitutes.     Qoodrum  vs.  State,  909. 

9.  Incompetent  to  discredit  her  testimony  by  proving  that  she  de- 
layed complaining  when  opportunity  existed,  husband  is.  Her 
silence  is  within  the  reason  and  spirit  of  the  rule  which  guards 
confidence,  etc.    Ibid, 

10.  Railroad,  action  against  by  widow  for  homicide  of  husband,  she 
cannot  recover  if  the  husband  could  have  avoided  injury,  even 
though  defendant  was  negligent.  Bouthwe^tem  lUilroad  w, 
Johman,  667. 

ILLEGALITY.    See  Partner$hip,  6. 

INDICTMENT.    See  Oriminal  Law,  1-S,  87,  88,  42,  49,  63-«5. 
INDORSEMENT.    See  Surety  and  Indarser. 
INHERITANCE,  RULES  OF.    See  WHle,  2,  8. 

INJUNCTION  AND  RECEIVER 

1.  Discretion  in  granting  or  refusing  injunction,  or  in  appointing  or 

refusing  to  appoint  receiver,  not  interfered  with  unless  grossly 
abused,  or  some  recognized  principle  of  law  be  violated. 
Gardner  M.  HoweU,  Jr,,  et  al,  11;  Jones  ve.  Johjiean,  260;  Au- 
gusta Ice  Co.  et  al.  t>8.  Oray,  844  ;  Conmr,  adm\  et  al.  vs.  Cher- 
ry et  al.;  Griffin  vs,  English,  sh'f,  et  al.;  Barlow  vs.  Eason;  Ben- 
son et  al.  vs.  Jones  ;  Tison  vs.  Dart  etal,,  596. 

2.  Bankruptcy,  order  that  funds  in  hands  of  receiver  should  be  sur- 

rendered to  trustees  in,  with  certain  exceptions  ;  before  claim 
can  be  paid  it  must  be  shown  to  come  specitically  within  ex- 
ceptions.    SeUgman  et  al.,  trustees,  vs.  Saussy  et  al,  20. 

8.  Costs  allowed  on  transfer  of  fund  by  receiver  to  trustee,  what 
will  be.    Ibid. 

4.  Weak  case  for  injunction  in  behalf  of  purchaser  to  restrain  col- 
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lection  by  vendor  of  notes,  but  discretion  of  chancellor  grant- 
ing not  controlled.  Morris  vs.  BckmweU,  147. 
6.  Lumber  furnished  to  erect  building  upon  premises  believed  to  be 
the  individual  property  of  the  purchaser,  but  in  fact  trust 
property,  receiver  may  be  appointed  to  divide  rents  between 
creditor  and  trustee  on  basis  that  former  shall  be  entitled  to 
surplus  proceeds  arising  from  use  of  building.  McUone,  trustee, 
et  al.  vs.  Bttiee,  152. 

6.  Though  contract  sought  to  be  set  aside  will  be  held  illegal  on 

final  hearing,  on  expenditures  etc.,  made  by  defendant  there- 
under being  refunded,  discretion  of  chancellor  refusing  in- 
junction and  receiver  will  not  be  controlled  where  no  damage 
will  result.    Mayor,  etc.,  of  Macon  et  at,  vs.  Huff,  221. 

7.  Bonds  required  being  of  comparatively  insignificant  amounts  and 

injurious  to  neither  party,  discretion  of  chancellor  in  requiring 
not  controlled.    Ibid. 

8.  Specific  performance,  chancellor  has  no  power  to  decree  in  vaca- 

tion.   Loioell  Machine  Shop  vs,  Atlanta  Cotton  Factory,  283. 

9.  Refusing  performance  restrained,  is,  in  effect,  a  decree  for  spe- 

cific performance.    Ibid. 

10.  Exceptions  to  grant  or  refusal  of  injunction  must  be  certified 

within  twenty  days  thereafter.  No  exception  made  where 
judge  fails  to  sign  without  fault  of  party.  Gray,  adtnW,  vs. 
Field,  316. 

11.  Chancellor  should  not,  of  his  own  motion,  appoint  a  receiver, 

without  a  proper  case  made  therefor  in  the  record.  Augusta 
Ice  Co.  et  al.  vs.  Oray,  344. 

12.  Discovery  waived,  verification  necessary  to  bill  for  injunction. 

If  evidence  submitted  falls  short  on  any  material  averment, 
discretion  of  chancellor  refusing  not  controlled.  Mathews  el 
al.  vs.  Cody  et  al.,  355. 

13.  Executor,  now  insolvent,  purchased  land  with  notes  belonging 

^o  him  as  such,  took  title  to  himself  individually,  and  has  held 
possession  for  more  than  ten  years;  refusal  of  injunction  ap- 
plied for  by  legatees,  to  restrain  his  judgment  creditors  from 
selling,  not  interfered  with,  especially  as  consequences  would 
not  bo  irreparable  in  view  of  the  doctrine  of  Us  pendens,  etc 
Ibid. 

14.  Intricate  and  numerous  questions  involved  in  different  proceed- 

ings, discretion  of  chancellor  enjoining  and  consolidating  in 
one  suit,  notwithstanding  right  of  party  enjoined  is  in  high  de- 
gree probable,  not  controlled  where  no  material  Injury  will  re- 
sult to  her.    MitcheU  vs.  Word,  guardian,  et  al.,  625. 

15.  Married  woman  entitled  to  receive  annually  interest  of  trust  fund, 

the  corpus  of  which  is  secured  to  her  children,  may  look  to  the 
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actual  produce  of  the  fund  for  her  annuity.  If  trustee,  in  car- 
rying on  trust  farm  with  her  approbation,  has  contracted  debts, 
equity  may  put  farm  in  hands  of  receiver,  and  decree  that 
part  of  future  net  income,  year  after  year,  be  applied  to  past 
accumulated  balances  due  for  supplies.  Bobert,  trustee^  et  al, 
«.  lytf,  666. 

16.  Affidavits  used  on  application  for  injunction  must  be  set  forth 

in  bill  of  exceptions  or  otherwise  identified  by  chancellor. 
That  they  are  set  forth  in  the  record,  followed  by  the  usual 
clerk's  certificate,  not  prevent  dismissaL  WooBniglU  vs.  Wall, 
595. 

17.  Trespass,  grant  of  temporary  injunction  for,  where  the  all^a- 

tion,  if  any,  of  insolvency  is  distinctly  denied,  and  where  th<e 
facts  are  confiicting  in  reference  to  the  real  cause  of  the  dam- 
age to  the  property  of  the  complainant.  Michardsan  vs.  Nacoo- 
ehee  Min,  Company  ;  ElUoU  vs.  I*rentiee  et  oL,  596. 

18.  Lands  rented  by  receiver  after  decree  claimed  to  be  final,  but 

which  did  not  discharge  him  in  terms,  and  had  not  been  fully 
executed;  a  tenant,  who  had  been  a  party  to  the  litigation,  and 
was  holding  over  after  his  term,  was  properly  dispossessed  by 
order  of  court.     Visage  vs.  JScofield,  receiver,  6b0. 

19.  Similar  order  to  above,  as  against  wife  of  tenant  claiming  pos- 

session to  be  in  her,  under  the  facts,  proper.  Visage  vs.  dcofield, 
receiver,  681. 

INN-KEEPERS.     See  Charge  of  Court,  5,  6. 

INTEREST  AND  USURY. 

1.  Administrator  may  be  chargeable  with  interest  though  he  made 

none.    Doster,  adm'r,  vs.  Arnold,  816. 

2.  Notes  given  in  1876  for  excess  of  interest  over  seven  per  cent. 

upon  money  loaned  in  1878,  upon  a  verbal  contract  to  pay 
eighteen  per  cent,  per  annum,  are  without  a  legal  considera- 
tion.   Jones  vs.  Holcombe,  665. 

INTERNAL  REVENUE.    See  Bonds,  1. 

INTERROGATORIES. 

1.  Commission  waived  and  consent  had  that  witness  write  out  an- 

swers and  swear  to  them  before  notary,  seal  them  up  and  deli- 
ver to  clerk,  without  other  formality,  §3892  of  Code  providing 
for  exceptions  to  execution  and  return  of  commissions,  not 
apply.    Do/vis  vs.  Cerural  Bailroad,  829. 

2.  Direct  interrogatories  not  fully  answered,  party  propounding  them 

ought  to  take  steps  to  re-examine  witness,  unless  some  obstacle 
to  further  examination  has  intervened.    Ibi(L 
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8.  Rejection  of  evidence  in  answers  offered  by  plaintiff,  to  be  ground 
of  new  trial  in  belialf  of  defendant,  it  mast  appear  ttiat  such 
rejection  was  not  on  motion  of  defendant  himself.  Starr  ««. 
Mayer  A  Co.,  546. 

INTRUDERS,  PROCEEDINGS  AGAINST.    See  Landlord  and  Ten- 
ant, 1. 

JEOPARDY.    See  Criminal  Law,  47. 

JOINT  AND  SEVERAL  LIABILITY.    See  Judgments,  4,  5. 

JUDGMENTS. 

1.  Receiver,  judgment  that  fund  in  hands  of  should  be  surrendered 

to  trustees  in  bankruptcy,  with  certain  exceptions;  before  claim 
can  be  paid  it  must  be  shown  to  come  specifically  within  ex- 
ceptions.   SeUgman  etoLve.  Sausey  et  a/.,  20. 

2.  Bankrupt  court,  proof  of  judgment  debt  in,  without  express  res- 

ervation of  lien,  discharges.  Jon/es  m.  BawMns,  52.  AUter, 
if  debt  be  not  proved,  etc.  HUey,  trustee,  m.  Bridges,  375; 
Cooper  vs.  Bearing,  <idm*r,  688. 
8.  Application  for  time,  during  term,  within  which  to  perfect  mo- 
tion for  new  trial  after  term,  based  on  illness  of  counsel  for 
movant  and  an  impending  adjournment,  granted,  is  adjudica- 
tion tbat  circumstances  make  such  an  extraordinary  case 
witbin  meaning  of  §8719  of  Code,  as  will  prevent  dismissal  at 
subsequent  term,  because  made  in  vacation.  Johnson  et  <U.  w. 
Jackson,  admW,  et  al,,  57. 

4.  Release  of  one  defendant  to  joint  judgment  in  consideration  of 

payment  thereon,  discharges  other,  even  though  it  was  agreed 
that  such  should  not  result,  the  other  defendant  not  being  a 
party  to  such  contract  nor  consenting  thereto.  PoweU  ds.  Baeis 
etal.,  70. 

5.  Tennessee,  judgment  obtained  in  against  two  as  joint  defendants, 

makes  against  them  joint  debt,  and  is  conclusive  as  to  their 
joint  liability  to  plaintiff.    Ilnd, 

6.  Bes  a€0u€Ucata,  motion  to  set  aside  judgment  in  attachment  on 

replevy  bond  overruled,  is  not  as  against  surety,  though  made 
on  same  ground.    Healvs,  Gordon,  112. 

7.  Cross-bill  showing  that  matters  set  up  had  been  adjudicated  in 

claim  case,  and  judgment  affirmed  by  this  court  by  dismissal 
of  writ  of  error,  should  have  been  dismissed  on  demurrer. 
McOehee,  trustee,  vs,  Mott  et  al ^  159;  MeLendon,  sheriff,  ts. 
McQlaun  et  al,,  244. 

8.  Cross-bill  by  those  holding  under  claimants  should  share  same 

fate.    Ibid 
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9.  Mftrried  woman  bound  by  acts  of  her  counsel  to  extent  that  any 
other  suitor  would  be;  and  if  her  plea  be  withdrawn  on  terms 
executed  by  the  other  side,  and  judgment  be  rendered  without 
any  fraud  on  the  part  of  her  adversary  or  his  counsel,  such 
judgmont  will  conclude  her.     QUn>er  vs.  Moore,  189. 

10.  Order  continuing,  with  leave  to  amend,  not  such  final  judgment 

as  will  authorize  writ  of  error.  Haygood  vs.  Qa,  B'Kg  A  Tnut 
Co,,  291. 

11.  Barred  after  seven  years  from  rendition  of  judgment,  motion  to 

set  aside  is.     Cauthon  vs.  Harkness,  299. 

12.  Issuable  defense  on  oath  not  having  been  filed  to  action  on  bond 

of  sheriff,  court  should  render  judgment  without  a  jury.  Bur- 
nett vs.  8mUh,  gov,,  814. 
18.  Final  judgment  as  will  authorize  writ  of  error,  order  dismissing 
certain  parts  of  bill  is  not.  Proper  remedy  is  by  exception 
pendente  Ute.  Mayor,  etc.,  of  Brunswick  vs.  Lamb,  sh*ff,  et  oL, 
842. 

14.  Fraud,  accident  or  mistake,  unmixed  with  the  fault  of  the  com- 

plaining party,  judgment  vacated  for  by  decree  in  chancery, 
or  in  court  of  law  with  appropriate  pleadings,  but  cannot  be 
set  aside  on  motion.    Dugan  vs.  McOlaun,  858. 

15.  Senior  judgment  will  take  money  raised  by  junior  from  land 

protected  by  four  years'  possession  of  purchaser,  the  latter 
being  paid  the  expense  of  bringing  fund  into  court.  Jones  vs. 
Wright,  864. 

16.  Contract,  action  on  where  no  issuable  defense  is  filed  on  oath, 

form  of  judgment  by  court  prescribed  by  rule  of  court  is  di- 
rectory only.  Groover^  Stubbs  db  Co,  vs.  Inman,  adm%  et  al., 
406. 

17.  Court,  judgment  by,  not  invalidated  by  fact  that  plaintiffs  coun- 

sel entered  up  another  as  on  verdict  of  jury.    Jlnd. 

18.  Act  of  1874  requiring  record  of  judgment  against  joint  promissor 

in  county  of  his  residence,  did  not  affect  relative  liens  of  judg- 
ment and  mortgage,  both  of  which  bore  date  before  its  pas- 
sage.   Ihid, 

19.  Name  of  one  of  the  defendants  to  execution  changed  by  erasure 

or  otherwise,  becomes  immaterial  when  judgment  upon  which 
fl.  fa.  was  based  is  introduced.    3id. 

20.  Sentence,  preceded  by  statement  of  case  in  which  it  is  rendered, 

need  not  name  prisoner's  offense  in  the  body  of  it  Nor  need 
it  be  signed  or  dated,  if  it  be  entered  on  the  minutes  as  of  par- 
ticular day,  and  minutes  be  regularly  signed  by  judge.  Smith 
vs.  State,  480. 

21.  Plea  to  jurisdiction  in  case  founded  on  contract,  found  against 

defendant,  court  may  render  judgment  by  default,  there  being 
no  other  defense  filed.    Jordan  vs.  Carter,  448. 
45 
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22.  Issuable  plea  which  will  prevent  judgment  by  the  court,  is  one 
which  goes  to  the  merits.    /  bid, 

3d.  Amendable,  judgment  is  so  as  to  conform  to  real  nature  of  recov- 
ery.   Jones  M.  Parker,  500. 

24  Intruder,  affidavit  to  eject  should  be  sufficiently  certain  in  de- 
script.on  of  land  to  enable  the  sheriff  to  identify  premises. 
Want  of  such  certainty  cause  for  setting  aside  judgment  for 
plaintiff.    Orme  ds.  King  et  al.,  523. 

25.  Award  finding  executor  liable  for  fiduciary  debt,  excepted  to 

before  adjudication  in  bankruptcy,  and  exceptions  withdrawn 
and  award  made  judgment  of  court  i>ending  proceedings  in 
bankruptcy,  judgment  may,  after  discharge  or  before,  be  en- 
forced  against  property  acquired  subsequent  to  adjudication, 
and  against  exemption  by  assignee.  Laramore,  ex*r,  v$.  Me- 
Kimie,  g'dn,  etcU.^  582. 

26.  Pending  cause  referred  to  arbitration,  comi>etent  to  provide,  by 

order  in  term,  for  order  making  award  judgment  of  court  at 
chambers,  and  in  absence  of  full  record,  presumed  that 
requisite  order  was  taken.    lind, 

27.  Entering  judgment  in  his  own  favor  on  verdict,  prevents  party 

from  maintaining  writ  of  error  to  correct  errors  in  admission  of 
testimony,  charging,  etc.  Van  Leonard,  trustee,  vs.  Eagle  Man, 
6^,544. 

28.  Junior  judgment  to  absolute  conveyance  made  to  secure   an- 

other, can  only  subject  the  land,  if  at  all,  without  offering  to 
redeem,  because  the  registry  laws  have  not  been  complied 
with,  or  conveyance,  by  reason  of  retention  of  possession  by 
debtor,  is  to  be  deemed  fraudulent.  Oibson  ffs.  Hough  db 
iS^TW,  588. 

29.  Attachment,  between  levy  of  and  judgment  thereon,  debtor  gave 

to  another  creditor  notes  within  jurisdiction  of  magistrate's 
court,  with  intent  to  defeat  the  first  attachment,  and  to  pre- 
fer tho  second  creditor  by  enabling  latter  to  obtain  the  first 
judgments:  this,  without  more,  not  make  such  case  of  collusion 
and  fraud  as  would  postpone  the  judgments.  Andrews  db  Co. 
vs,  Kayfmam,  669. 

JURY. 

1.  Act  of  1858  providing  manner  of  selection  in  the  county  of  Chat- 

ham for  the  trial  of  criminal  cases,  where  regular  panel  has 
been  exhausted,  is  repugnant  to  the  constitution  of  1868  and 
act  of  1869.    Moses  vs.  StaU,  138. 

2.  Grand  jurors  cannot  impeach  their  finding,    dimms  «s.  State, 

Loyd  vs.  State,  145. 
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8.  Code,  copy  of  in  jury  room  for  short  time,  not  a  line  of  whidi 
was  read,  of  no  consequence.    Lavett  va.  State,  257. 

4.  Loose  remarks  made  in  bare  jest  by  juror,  before  he  was  sworn, 
work  no  disqualification,  he  having  explained  after  the  trial  l^ 
affidavit,  and  shown  himself  impartial.    Ibid, 

6.  Felony,  on  trial  for,  no  authority  for  examining,  on  voire  dire, 
two  or  more  jurors  together,  or  for  putting  upon  the  prisoner, 
after  the  examination,  more  than  one  juror  at  a  time.  TF»J- 
Uams  M.  State,  367. 

6.  Principal  cause  of  challenge;  that  plaintiff  has  had  against  juror 

similar  suit,  it  not  appearing  that  it  is  still  pending,  is  noL 
Austin  d  Ellis,  agents,  m.  CoxetcU.,  520. 

7.  Bon  of  stockholder  incompetent  in  case  to  which  corporation  Is 

party.     Georgia  Railroad  vs  Bart,  551. 

8.  Grand  jury  which  found  bill,  that  two  traverse  jurors  had  been 

members  of,  discovered  after  arraignment  but  before  introduc- 
tion of  evidence,  proper  to  discharge  jury  and  impanel  an- 
other.    Watkins  vs.  State.  601. 

9.  Coroner's  jurors,  no  law  providing  for  compensation  of.    Ken^ 

nedy  ei  al.  vs.  Seamans,  ord.,  et  al.,  612. 

JUSTICE  COURTS.    See  Service,  5. 
LABORER'S  LIEN.    See  Lien,  4. 

LANDLORD  AND  TENANT. 

1.  Intruder,  affidavit  to  eject  should  be  sufficiently  certain  in  de- 

scription of  land  to  enable  sheriff  to  identify  premises.  Want 
of  such  certainty  cause  for  setting  aside  judgment  for  plainr 
tiff.     Orme  vs.  King  et  al.,  528. 

2.  Lessor  seeking  to  enter  upon  lessee  by  action,  must  show  that 

term  has  expired  either  by  its  own  limitation  or  by  operation 
of  law.     Oeo7*gia  Railroad  vs.  Hart,  550. 
8.  County  judge  has  jurisdiction  to  issue  and  dispose  of  distress 
warrants  irrespective  of  the  amount  thereof.    Oreer  vs.  Wool- 
folk,  623. 

4.  Receiver,  lands  rented  by  after  decree  claimed  to  be  final,  but 

which  did  not  discharge  him  in  terms,  and  had  not  been  fully 
executed;  the  tenant,  who  had  been  a  party  to  the  litigation, 
and  was  holding  over  after  his  term,  was  properly  dispossessed 
by  order  of  court.     Visage  vs.  Sehofidd,  receiver,  681. 

5.  Similar  order  to  above,  against  wife  of  tenant  claiming  possession 

to  be  in  her,  under  the  facts  detailed,  proper.  Visage  vs.  Seh^- 
field,  receiver,  681. 
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LARCENY.     See  Criminal  Law,  6,  U. 
LEASE.     See  Landlord  and  Tenant,  2. 

LEVY  AND  SALE. 

1.  Execution  amended  after  levy,  levy  falls;  aUter  if  order  granting 

leave  to  amend  be  not  carried  out.    Jones  vs.  Hawkins,  52. 

2.  Taxes,  before  levy  upon  house  and  lot,  indivisible  and  of  great 

value,  to  pay,  city  marshal  should  exhaust  less  valuable  par- 
cels; but  if  sale  be  postponed  at  instance  of  defendant  in ^. /is., 
she  cannot  attack  levy  as  excessive.  Jones  vs.  Johnson,  260. 
8.  Attachment,  that  agent  of  railroad  obstructed  officer  in  levying 
upon  goods  loaded  on  train,  and  removed  same  out  o  state  by 
running  out  the  train,  not  furnish  cause  of  action  against  the 
company.      Western  Railroad  vs.  Thomas  4b  PrescoU^  313. 

4.  Vendor  having  given  bond  for  titles  and  transferred  negotiable 

note  for  balance  of  purchase  money,  and  holder  having  ob- 
tained judgment  and  levied  upon  the  land  in  possession  of  pur- 
chaser from  defendant,  whether  it  is  subject  without  a  deed 
having  been  made  by  the  first  vendor,  or  filed  and  recorded 
under  §8(554  of  Code,  depends  upon  whether  or  not  title 
passed  to  claimant  before  rendition  of  judgment.  When  note 
was  transferred  (if  without  indorsement  or  guaranty),  defend- 
ant's equity  became  compLte  as  against  vendor,  and  if  plain- 
tiff is  s^tistied  to  treat  the  debt  as  upon  footing  of  any  other 
debt  against  defendant,  he  may  do  so.  Neal  vs.  Murphy  db  Co., 
388. 

5.  Tax  fi,  fa  ,  sheriff  has  no  authority  to  levy  when  principal 

amount  does  not  exceed  l|50.U0.    Morris  vs.  Tinker,  466. 

6.  Officer  without  authority,  levy  by  same  as  no  levy.    Sale  with- 

out legal  levy  is  same  as  no  sale.    Ibid. 

7.  Mortgage  made  to  secure  negotiable  notes  which  passed  to  dif- 

ferent holders,  one  of  whom  obtained  a  general  judgment,  and 
another  foreclosed  in  the  name  of  the  mortgagee  for  his  use;  a 
sale  under  the  general  judgment  passed  the  title  free  from  the 
mortgage  lien,  the  attorney  representing  the  judgment  of  fore- 
closure having  placed  the  execution  in  the  hands  of  the  officer 
making  the  sale,  and  caused  the  title,  unincumbered,  to  be 
sold,  there  being  no  fraud,  etc.     Smith  et  al,  vs,  Bowne  et  al.,  484. 

8.  Sheriff  one  of  the  defendants  to  execution,  he  cannot  levy  upon 

property  of  co-surety  and  co-defendant.     Stale  vs,  Jeter,  489. 

9.  Disability  of  levying  officer  being  apparent,  levy  dismissed  on 

motion  of  claimant.    Ilnd, 
10.  Deceased,  property  of  cannot  be  sold  under  execution  which 
directs  the  seizure  of  property  of  the  administrator.    Jones  vs. 
Parker,  500. 
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11.  Execution  is  amendable  so  as  to  conform  to  judgment,  and  Judg- 

ment is  amendable  so  as  to  conform  to  suit  and  the  real  nature 
of  the  recovery;  but  this  does  not  warrant  the  enforcement  of 
a  levy  which  must  necessarily  fall  whenever  the  requisite 
amendment  is  made.    Ibid. 

12.  Sheriff  levying  upon  goods  in  hands  of  carrier  belonging  to  per- 

son other  than  defendant,  and  failing  to  surrender  on  demand, 
liable  to  action.    Bodega  vs.  Perkernon,  516. 

13.  Execution  correctly  describes  Judgment  as  recovered  by  H.  & 

Co.,  there  is  no  material  variance  in  subsequent  clause  which 
requires  money  collected  to  be  paid  to  H.  Omission  of  *'  & 
Co."  does  not  affect  authority  of  sheriff  to  seize  and  sell. 
Smith  vs.  Sweat  et  al ,  539. 

14.  Judgment  junior  to  absolute  conveyance  to  another,  can  subject 

the  land  without  offering  to  redeem,  if  at  all,  only  because 
registry  laws  have  not  been  complied  with,  or  conveyance,  on 
account  of  retention  of  possession  by  debtor,  is  to  be  deemed 
fraudulent.     Gibson  vs.  Hough  d  Sons,  588. 

15.  Execution,  to  pass  legal  title  thereto,  there  must  be  an  indorse- 

ment or  assignment  thereof  in  writing.  Anderson,  «cV,  vs.  Ba- 
ker, 599. 

16.  Homestead  sold  by  consent  of  ordinary,  and  proceeds  used  for 

family;  purchaser  acquires  an  equity,  and  if  debt  be  such  as 
could  not  sell  homestead  in  hands  of  family,  it  cannot  sell  it 
in  hands  of  those  whose  money  has  l>een  used  by  the  family. 
Bonds  et  ai.  vs.  Strickland  et  al ,  624. 

17.  Refusal  to  levy,   sheriff  defending   on  ground  that  defendant 

had  taken  homestead,  onus  on  him  to  show  that  it  had  been 
legally  set  apart.    Smith,  gov>,  for  use,  vs.  Banks  et  al. ,  642. 

18.  Constitution  of  1868,  sheriff  not  protected  in  refusal  to  levy  on 

homestead,  execution  based  on  judgment  rendered  before,  not- 
withstanding validity  of  such  homestead  was  sustained  by  the 
courts  of  this  state  until  reversed  by  the  supreme  court  of  the 
United  States.    Ibid. 

19.  Order  to  levy,  if  it  was  withdrawn,  sheriff  and  sureties  relieved; 

this  presents  question  of  fact  for  jury.     Ibid. 

20.  Homestead,  remainder  or  reversionary  Interest  in  head  of  family, 

not  subject  to  levy  and  sale  during  its  continuance.  Haslam 
V8.  Campbell  d  Jones,  650. 

21.  "Remainder  after  termination  of  the  homestead  estate,*'  levy 

upon  admits  validity  of  homestead.     Ibid. 

LIEN. 

1.  Saw-mills,  creditors  furnishing  money  to  have  no  lien  thereon 
under  acte  of  181(8,  1873  and  Code  §1985.  Dart,  tnutee,  ot. 
Mayhew  iSb(Jo.,\Q^ 
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2.  Attorney's  lien  not  divested  by  fact  that  Judgment  obtained  by 
him  became  dormant  and  was  afterwards  revived  by  other  at- 
torneys.    Jenkins,  for  w,  m.  Stephens  adm%  et  al ,  216. 

8.  Act  of  1874  requiring  record  of  judgment  against  joint  promissor 
in  county  of  his  residence,  not  affect  relative  liens  of  judg- 
ment and  mortgage,  both  of  which  bore  date  before  its  passage. 
Groover,  Stubbs  <Sb  Co.  i».  Inman,  adm'x,  et  cU.,  406. 

4.  Laborer's  lien  under  §1976  of  Code,  aflfldavit  foreclosing  must  show 

completion  of  contract.     WaUa  w.  Rutherford,  489. 

5.  Factor's  crop  lien  under  §1978  of  Code,  though  not  created  until 

the  middle  of  November,  by  which  time  the  crops  of  the  year 
had  matured,  was,  neve»^theless,  operative  upon. crops  of  that 
year,  and  took  precedence  of  general  ]udgme»it  rendered  in 
March.    StaUings,  vs  Harrold,  Johnson  db  Co.,  478. 

6.  Delivery  to  factor  in  December,  to  be  applied  in  part  payment 

of  lien,  not  vest  title  as  against  judgment.  Levy  thereof  could 
not  be  defeated  by  mere  claim  by  factor.  Priority  must  be 
asserted  by  foreclosure,  etc.    Ibid. 

LIMITATIONS,  STATUTE  OF. 

1.  Renewal  within  six  months,  right  of  is  personal  to  that  particu- 

lar plaintiff.     Moss,  adirCr,  vs,  Keeder,  44 

2.  Judgment,  motion  to  set  aside  is  barred  after  lapse  of  seven  years 

from  its  rendition.  Cauthom  vs  Harkness,  299. 
8.  Partner  retired  in  1865,  after  June  1st,  selling  out  his  half  inter- 
est at  invoice  prices;  the  retiring  partner  died,  and  in  October 
1866,  administration  was  granted,  and  in  August  1878,  suit 
was  commenced  against  the  administrator  by  former  partner 
upon  a  certain  award,  to  which  defendant  pleaded,  in  January 
1874,  that  at  dissolution  stock  was  worth  over  $1,500  00,  and 
that  he  was  entitled  to  one-half  thereof,  with  interest.  He 
neither  offered  to  set-off  claim,  nor  prayed  judgment  therefor. 
Action  and  plea  remained  pending  until  February,  1877,  when 
plaintiff  voluntarily  dismissed.  Bill  filed  by  administrator  in 
July  thereafter,  to  recover  interest  in  stock,  was  barred.  Crane 
vs.  Barry,  862. 

4.  Remedies,  limitation  laws  act  upon,  and  do  not  extinguish  rights. 

Langston,  admW,  vs.  Aderhdd,  876. 

5.  Surety  not  absolutely  discharged  because  suit  against  him  would 

be  barred  in  the  courts  of  this  state,  by  §2917  of  Code.    Ibid, 

6.  Foreign  jurisdiction,  if  sued  there,  limitation  laws  of  this  state 

would  not  avail  him,  though  they  had  fully  run  during  his 
residence  here.    Ibid, 

7.  Principal  and  surety  both  residents  of  this  state  at  execution  of 

contract,  and  former  removes  to  another  state,  statute  is  sus- 
pended as  to  him  until  his  return.    Ibid, 


Digitized  by 


Google 


INDEX.  721 

8.  New  promise  by  surety,  after  debt  was  barred  as  to  him  but  be- 

fore it  was  barred  as  to  principal,  though  made  in  ignorance 
of  true  limitation  law.  believing  the  remedy  not  barred  as  to 
himself,  binding,  in  absence  of  fraud  and  abuse  of  confidence 
on  part  of  creditor.    Ibid, 

9.  Mistake  of  fact  induced  by  attorney  of  opposite  party,  in  mat- 

ter easy  of  verification,  no  ground  to  vacate  agreement  based 
thereon,  on  bill  filed  eight  years  thereafter.    DeQvoe  vs.  Healey  A 

10.  Action  for  recovery  of  one-half  of  money  expended  in  purchas- 

ing material  to  build  house  in  joint  occupancy  of  two  persons, 
should  be  brought  as  soon  as  money  is  expended,  and  if  not 
brought  within  four  years  thereafter,  is  barred.  GhiiU  v$,  ChUU, 
446. 

11.  Fraud  which  must  have  been  discovered  if  reasonable  diligence 

had  been  exercised,  not  a  good  reply  to  the  statute  of  limita- 
tions.   SutUm  w.  Dye,  449. 

12.  Bank  bills  that  ceased  to  circulate  as  currency  prior  to  June  1st, 

1865,  came  under  limitation  act  of  1869.  That  charter  was 
surrendered  in  1877,  and  assets  put  in  hands  of  receiver,  not 
disengage  bills  from  operation  of  act.  Johnston  et  tU,  t».  TaUey 
etal.,540. 
18.  Certiorari  dismissed  because  two  cases  between  same  parties  were 
improperly  joined,  may  be  renewed  within  six  months.  Smith 
M  Bryan,  628. 

14.  Judgment  rendered  by  magistrate  on  June  12th;  i>etition  for  cer- 
tiorari sanctioned  on  7th  of  following  September,  and  filed  on 
12th,  more  than  three  months  had  elapsed.  Barrett  db  CarstoeU 
M.  Demne,^&S^. 

LOST  PAPERS. 

1.  Note  declared  upon  lost  pending  action,  copy  annexed  to  declara- 
tion being  still  in  existence,  trial  may  proceed  without  estab- 
lishing copy,  though  non  est  factum  be  filed.  Genuineness  of 
original  and  correctness  of  preserved  copy  may  be  established 
by  parol.    Jernigan,  ex*x,  vs.  Carter,  181. 

MANDAMUS. 

1.  Bill  of  exceptions,  mandamus  absolute  to  compel  judge  to  certify, 

not  granted  in  first  instance;  application  should  be  for  man- 
damus nisi.  Exception  in  45  Oa,,  618,  not  extended.  Pitts, 
relator,  vs.  HaU,  judge,  389. 

2.  Bill  of  exceptions  showing  that  there  is  no  error  to  be  corrected, 

as  grant  ot  mandamw  is  always  in  discretion  of  court,  even  if 
application  had  been  regular  it  would  have  been  denied    Ibid, 
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8.  Issue  mad«  by  answer  being  that  bill  had  been  filed  asking  that 
plaintiff  in  judgment,  the  relator,  be  enjoined,  presenting  the 
sole  question  as  to  the  equity  of  said  bill,  court  may  determine 
the  same  without  a  jury.  As  there  was  no  equity  in  the  bill, 
the  judgment  making  the  manda^ius  absolute  will  be  affirmed. 
Mayor,  etc.,  of  Brunsmek,  vs.  Dure,  457. 

MESNE  PROFITS.     See  SSeetment,  12,  18. 

MINORS.    See  Equity,  18. 

MINUTES.    See  Criminal  Law,  40;  Guardian  and  Ward,  2. 

MISNOMER.    See  Criminal  Law,  56. 

MISTAKE  OF  LAW  AND  FACT.    See  Equity,  9,  10, 

MONOMANIA.    See  Wills,  8. 

MORTGAGE. 

1.  Negotiable  notes,  several  secured  by  mortgage;  holder  of  one  ob- 

tained general  judgment,  and  another  foreclosed  in  name  of 
mortgagee  for  his  use;  sale  under  geneml  judgment  passed  title 
free  from  mortgage  lien,  the  attorney  representing  judgment 
of  foreclosure  having  placed  the  execution  in  hands  of  officer, 
and  caused  the  title,  unincumbered,  to  be  sold.  Notes  not  cov- 
ered by  either  judgment  cannot  be  enforced  against  the  land, 
but  are  thrown,  in  equity,  upon  fund  produced  by  sale.  Smith 
et  al.  ts,  Bowne  et  cU. .  4^ 

2.  Absolute  deed,  assented  to  by  wife  in  writing,  though  made  as 

security  for  debt,  passes  title.  Provisions  as  to  surrender  of 
homestead  and  claim  to  twelve  months'  support,  as  to  sale,  as 
to  repurchase,  as  to  entry  by  grantees,  etc.,  etc.,  rather  con- 
firm view  that  title  was  intended  to  pass.  Woodson  vs^  Veal  et  ai. , 
562;  Gibson  vs.  Hough  db  Sons,  588. 
8.  Contract  that  in  consideration  of  supplies  furnished,  defendant 
agreed  that  crop  should  belong  to  claimants;  that  he  would 
deliver  it  to  them  by  October  15  thereafter,  or  in  lieu  thereof 
pay  them  $500  00;  that  on  failure  so  to  do  he  should  be  con- 
sidered liable  for  breach  of  trust,  and  they  could  either  take 
possession  of  the  crop  or  sue  for  that  amount  with  12  per  cent, 
interest,  etc  ;  that  in  order  to  secure  the  fulfilment  of  the  con- 
tract, defendant  conveyed  and  delivered  to  claimants  certain 
personalty  which  was,  however,  to  remain  in  his  possession ; 
that  defendant  waived  homestead  and  exemption  rights,  was  a 
mortgage  and  did  not  convey  title.  Lee  vs.  Clark,  Bosser  A  Co., 
689. 


Digitized  by 


Google 


INDEX.  728 

MUNICIPAL  CORPORATIONS. 

1.  Ordinances  of,  5th  par.  of  4th  sec.  of  3d  art.  of  constitution  of 

1868,  in  reference  to  titles  and  subjects  matter  of  acts,  has  no 
reference  to.     Waring  vs.  Mayor,  etc. .  of  Savannah,  98. 

2.  Taxation,  property  may  be  exempted  from.    Ibid. 

8.  Gross  earnings  of  merchants  and  others,  and  interest  on  bonds, 
etc.,  need  not  be  taxed  at  same  rate  as  real  estate.    Ibid, 

4.  Income  is  not  property  in  sense  of  par.  27,  art.  Ist  of  constitu- 

tion of  1868.    Ibid. 

5.  Clerk  of  Brunswick  was  imprisoned  on  criminal  charge,  and 

mayor  and  council  elected  another  for  balance  of  term ;  on 
beins:  acquitted  he  sued  for  salary.  He  cannot  recover;  but 
if  wronged  by  anybody  in  criminal  charge  and  its  consequences, 
must  sue  for  tort.    Mayor,  etc.,  of  Brunswick  w.  Fahm,  109. 

6.  Grant  to  tax  *'all  other  persons  exercising  within  the  city  any 

profession,  trade  or  calling,  or  business  of  any  nature  what- 
ever/' authorizes  city  to  tax  chartered  banks  to  same  extent  as 
private  bankers.  Mayor,  etc. ,  of  Macon  vs.  Macon  Savings  Bank, 
133. 

7.  That  act  alleged  to  be  breach  of  town  ordinance,  was  committed 

after  its  passage,  necessary'  part  of  case  for  prosecution.  Con^ 
missioners  of  LawrenceviUe  vs.  Crawford,  162. 

8.  Where  corporation,  for  purpose  of  preventing  non-resident  mer- 

chant from  competing  with  resident,  and  with  the  malicious 
intent  of  injuring  him,  pass  resolutions  declaring  him,  by  name, 
to  be  within  certain  tax  ordinance,  etc.,  and  levies  are  made, 
he  has  right  of  action.     Oould  &  Co.  vs.  City  of  Atlanta,  164. 

9.  Public  policy  forbids,  and  renders  illegal,  contract  made  between 

person  who  was  mayor  and  ex  officio  president  of  council  and 
the  city,  which  it  was  his  official  business  to  see  faithfully  per- 
formed.    Mayor ,  etc.,  of  Macon  et  al.,  vs.  Huff,  221. 

10.  Ratification  might  result  from  act  of  mayor  and  council  of  which 

he  was  not  a  member,  but  not  from  anything  done  or  left  un- 
done by  council  of  which  he  was  the  official  head.    Ibid. 

11.  Act  of  1872,  prescribing  manner  of  incorporating  towns  and  vil- 

lages, did  not  enlarge  the  taxing  powers  in  charters  theretofore 
granted.    Ayeridge  vs.  Town  Commissioners,  etc.,  404. 

12.  Streets  should  be  graded  so  as  to  be  reasonably  safe  for  travel, 

and  whether  so  or  not  must  be  determined  by  each  locality. 
WUson  vs.  City  of  Atlanta,  473. 
18.  Streets,  if  authorities  have  power  to  erect  embankments  In,  they 
have  also  power  to  make  them  safe  by  side-railings,  etc.,  but 
whether  such  railings  were  reasonably  necessary,  may  well  be 
elucidated  by  the  inquiry  whether  plaintiff  would  not  have 
been  hurt  even  had  they  been  constructed.    Ibid. 
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14.  Accident  and  runaing  away  of  horses,  eyen  in  case  of,  recoveiy 

may  be  had,  if,  nevertheless,  the  negligence  of  the  defendant 
was  the  real  cause  of  the  injury  in  that  the  street  was  not  safe 
for  travel.    Questions  to  be  considered.    Ibid, 

15.  Uniformity  provision  as  to  taxation,  of  constitution  of  1877,  not 

prevent  municipal  corporations  from  imposing  tax  on  one 
class  of  business  and  not  on  another.  OufUffet  oL  v.  Mayor, 
etc.,  cf  Albany,  597. 

NEGLIGENCE.    See  Oha/rge  cf  Oaurt,  5,  6. 

NEGOTIABLE  INSTRUMENTa 

1.  Production  of  note  by  plaintiff  is  prima  fade  evidence  that  he 

acquired  it  for  value  before  maturity,  and  without  notice  of 
any  fact  to  defeat  collection.    Piarii  etoL  u,  Moe,  adm*r,  90. 

2.  Maker  inquired  of  by  person  to  whom  payee  was  offering  to  sell 

note  after  dishonor,  answering  that  it  was  all  right  and  he 
would  pay  it,  estopped  from  setting  up  failure  of  considera- 
tion, etc.  Beedj/  v».  Brunner  <fc  C4?.,  107. 
8.  Complaint  against  two  defendants  as  joint  makers  of  promissory 
note  payable  at  any  bank  in  Savannah,  one  of  whom  signed 
on  face  and  the  other  on  back ;  unnecessary,  in  order  to  charge 
latter,  to  allege  protest  and  notice.    Hardy  m.  White,  454. 

4.  Execution,  to  pass  legal  title  there  must  be  an  indorsement  or 

assignment  thereof  in  writing.  And^rwn,  eafr,  vs.  Baker,  599. 

5.  Trover  for  execution,  upon  ground  that  plaintiff  let  defendant 

have /./a.  as  collateral  security  for  debt,  burden  on  plaintiff 
to  show  payment  of  debt  as  condition  precedent  to  recovery. 
Ibid, 

6.  Title  to  note  payable  to  bearer,  defendant  cannot  question  unless 

necessary  to  his  defense.     Greer  «.  WoolfoUc,  628. 

7.  Collateral  security,  note  transferred  as  before  due,  plaintiff  pro* 

tected  from  defense  of  failure  of  consideration.  Exchaihge 
Bank  vs,  Butner  <t  Edgetoorth,  654. 

NEW  TRIAL. 

1.  Application  during  term,  for  time  after  term,  to  perfect  brief  of 

evidence  and  motion  for  new  trial  then  in  course  of  prepara- 
tion, based  on  illness  of  movant's  counsel  and  an  impending 
adjournment,  granted,  dismissal  at  succeeding  term  on  ground 
that  motion  was  made  in  vacation  error.  Johnson  et  al,  vs. 
Jackson,  adm'r,  etal.^  57. 

2.  Grant  of  application  is  adjudication  that  circumstances  make 

extraordinary  case  within  meaning  of  §8719  of  Code.    Ibid. 
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8.  Is  not  application  for  time  under  such  circumstances,  "  applica- 
tion for  new  trial "  within  meaning  of  §8719  of  Code  ?    Ibid, 

4»  Newly  discovered  evidence,  motion  based  on,  must  be  supported 
by  affidavits  that  evidence  is  true.  Thompson  vs.  Feoffin^  82; 
Maddoz  vs.  Stephenson,  125. 

5.  Verdict  supported  by  evidence  and  sustained  by  law  ;  evidence 

conflicting,  etc.  Th&mpstmvs,  Feagin,  82;  WUUams  et  al.  vs. 
State,  88;  Elder  vs.  State,  142;  Leitner  vs.  Goodwin  d  BeaU.  148; 
HcUiday  vs.  Strickland,  admW,  150;  Brown  vs.  State,  210;  Watson 
vs.  BrightweU,  2'i2i  Wetter  vs  CampbeU,  266;  Western  and  AUan- 
He  Railroad  vs.  Clements  et  dl.,  819;  Watts  et  al..  e^rs,  vs.  Haines, 
827;  Davis  vs.  Central  RaUroad,  829;  Central  Railroad  vs.  Glass, 
adm*x,  489;  Broitghton  vs.  Winn,  486:  Austin  dh  EtUs,  agents,  vs. 
Coxetal.,  520;  PoweUvs.  Westmoreland,  trustee,  572;  Wat/dnsvs, 
State,  601;  Newman  vs.  State,  609;  Saulsbury,  Respess  dt  Co.,  vs. 
Blandys,  646. 

6.  Verdict  being  contrary  to  the  law  as  previously  determined  by 

this  court  in  this  case,  a  new  trial  was  properly  granted.  IM- 
son  vs  Bonner,  gtumUan,  102;  McDade  vs.  Georgia  Railroad,  119. 

7.  First  grant  of  new  trial  on  ground  that  verdict  was  contrary  to 

evidence,  not  controlled.    Thompson  vs.  Central  Railroad,  120. 

8.  Motion,  by  order,  to  be  argued  at  adjourned  term,  and  judge 

providentially  prevented  from  then  hearing  it,  he  had  no  au- 
thority to  dispose  thereof  in  the  succeeding  vacation.  Tison 
etoLvs.  Myrick  et  al.,  128. 

9.  Hypothesis  that  plaintiffs  evidence  was  trustworthy  and  defend- 

ant's not,  sustaining  verdict,  and  presiding  judge  having  refused 
a  new  trial,  this  court  will  not  interfere.  Maddox  vs.  Stephen- 
son, 125. 

10.  Immaterial  error  no  ground  of.    Mosss  vs.  State,  188;  Simms  vs. 

State,  Loyd  vs.  State,  145;  Dillon  vs.  Dillon,  204;  Brottn  vs. 
State,  210;  Lovett  vs.  State,  257;  Jones  vs.  Wa^rren  db  Hobbs,  859; 
Central  Railroad  vs.  Glass,  adm'x,  441 ;  Starr  vs.  Mayer  &  Co.,  546; 
Saunders  vs.  Miller,  554;  JPoideU,  vs.   Westmoreland,  trustee,  572. 

11.  Grant  of  new  trial  reluctantly  interfered  with.    Stanford  etal.  vs. 

Murphy,  adm'r,  154;  WUson  vs.  City  of  Atlanta,  478. 

12.  Fraudulent  contrivance  and   conveyance  by  debtor  in  failing 

circumstances  peculiarly  question  for  jury,  and  if  fairly  sub- 
mitted, verdict  will  not  be  interfered  with.  PlaiUenf  and  Mi- 
ners* Bank  vs.  WiUeo  Cotton  MiOe,  168. 

18.  If  damages  were  found  because  claim  was  interposed  for  delay 
and  court  grants  new  trial,  this  court  will  not  control  discre- 
tion unless  such  damage  be  written  off.    Ibid. 

14  Verdict  right  under  the  evidence,  but  new  trial  nevertheless 
awarded  in  obedience  to  §.3248  of  Code.  Bohler  vs.  Owens, 
185. 
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15.  Verdict  unsupported  by  testimony,  new  trial  properly  granted. 

Wetter,  guardian,  et  ai.  vs.  Habersham  et  al.,exWs^  193. 

16.  Newly  discovered  evidence  consisting  wholly  of  declarations 

made  by  the  state's  witnesses  after  the  trial,  and  tending  only 
to  discredit  their  testimony,  not  ground  for  new  trial.  Brown 
vs.  8tate,  210. 

17.  Disclaimer  of  title  being,  from  circumstances  of  case,  probably 

not  intended,  and  evidence  of  such  disclaimer  having  been  ad- 
duced, when  the  person  to  whom  it  was  imputed,  an  aged  fe- 
male, was  absent  from  the  court  and  residing  in  a  dirlerent 
county,  and  her  affidavit  being  presented  as  a  part  of  the  mo- 
tion, from  which  it  clearly  appears  that  she  was,  in  fact,  mis- 
understood, new  trial  ought  to  be  granted.  Oement  vs.  An- 
gUn,  242. 

18.  Jury  had  copy  of  Code  in  room  for  short  time,  which,  without 

reading  a  line,  they  sent  «ut,  of  no  consequence.  LoveU  vs. 
State,  257. 

19.  Circumstantial,  notwithstanding  the  evidence  was,  it  warranted 

the  verdict.  The  criminal  transaction  was  obscure,  and  while 
the  defendant  may  be  innocent,  the  jury  believed  him  guilty, 
the  presiding  judge  acquiesced,  and  this  court  will  not  inter- 
fere.   Ibid. 

20.  Verdict  must  be  demonstrated  to  be  wrong  before  set  aside  as 

contrary  to  evidence.    Doster,  admW,  vs.  Arnold,  316. 

21.  Brief  of  evidence  to  come  to  the  supreme  court  as  part  of  record, 

must  be  approved  by  the  court  in  express  terms,  and  such  ap- 
proval must  be  evidenced  by  an  entry  signed  by  the  judge,  or 
by  a  direct  affirmation  in  the  bill  of  exceptions.  Stephens,  ex*r, 
vs.  WooUmght,  822. 

22.  Motion  made  at  spring  term,  1876,  and  time  given  until  second 

day  of  next  term  to  submit  brief  of  evidence,  and  though  case 
was  called  several  times,  no  steps  were  taken  to  complete  the 
record  up  to  March,  1877,  when  motion  was  dismisseil  for  want 
of  prosecution,  refusal  to  reinstate  not  controlled.  FUzgeraJld 
vs.  Douglass,  335. 

23.  Notice  being  the  only  disputed  question,  and  the  evidence  on 

that  being  conflicting,  judgment  of  the  magistrate  in  favor  of 
the  creditor  should  not  be  disturbed.    Edenfiddvs  Canady,^6. 

24.  Tort,  where  result  may  be  important  to  vindication  of  right,  new 

trial  granted  to  enable  plaintiff  to  recover  nominal  damages. 
Rule  not  necessarily  same  where  cause  of  action  is  in  nature  of 
breach  of  contract.    Eiswald  vs.  Southern  Ex.  Co.^  496. 

25.  Motion  made  at  term  of  trial,  evidence  agreed  upon  and  filed, 

and  rule  nisi  granted,  errqr  to  dismiss  because  brief  of  evidence 
was  not  approved  by  court.    Spencer  et  al.  vs.  Smith,  gov.,  587. 

26.  Granting  of  rule  nisi  was  presumptive  approval,  and  was  enough 
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to  enable  court  to  entertain  motion  and  have  the  agreed  brief 
amended  if  it  was  found  defective  or  incorrect.    Ibid. 

27.  Juror,  incompetency  of  unknown  until  after  trial,  ground  of  new 

trial.     Georgia  Eailroad  i».  Harty  550. 

28.  Discretion  refusing  new  trial  not  controlled  where  issue  was  mat- 

ter of  fact  in  respect  to  the  payment  for  lot  of  land  in  full,  and 
where  the  evidence,  though  it  may  be  confused,  is  sufficient  to 
sustain  the  verdict,  which  is  consistent  with  justice  and  equity. 
Oabbett,  trustee,  V9,  Sparks,  582. 

29.  Discretion  not  controlled  in  granting  or  refusing  new  trial  unless 

abused.  Especially  applicable  to  grant  of  first  new  trial. 
Brown  vs.  State;  Mayor,  etc. ,  of  Brunsunek  vs.  Morris  et  al.;  Sheler 
vs.  PuUiametal.;  MonimoHin,  adfn*x,  vs.  Solomon*s  Lodge;  Trim- 
ble vs.  Warren;  Mayes  vs.  Meaders,  594. 

80.  Newly  discovered  evidence  not  ground  for  new  trial  when,  by 

use  of  proper  diligence,  it  could  have  been  had  before.  Wat- 
kins  vs.  State,  601. 

81.  Verdict  sustainable  by  any  calculation  authorized  by  law  and 

evidence,  whether  it  be  that  adopted  by  jury  or  not,  discre- 
tion of  court  refusing  new  trial  not  controlled.  Donaldson  vs, 
Cothran,  adm'r,  et  al.,  608. 

82.  Newly  discovered  evidence  is  ground  for  new  trial  where  defend- 

ant was  badly  cut  and  confined  in  jail  up  to  the  time  of  trial, 
which  occurred  shortly  after  the  homicide  for  which  he  was 
indicted,  and  neither  he  nor  his  counsel  had  earlier  opportu- 
nity to  know  of  the  evidence.  Thompson  vs.  State,  619. 
88.  Two  tracts  found  subject  on  trial  of  claim;  new  trial  as  to  one 
does  not  necessitate  like  result  as  to  the  other.  Haslam  vs. 
CampbeU  d  Jones,  650. 

84.  Law,  verdict  unsupported  by,  new  trial  ordered.  Eaoehange  Bank 
V8.  Butner  <k  Edgeworih,  654;  Southwestern  Bailroad  vs.  John^ 
son,  667. 

NON  EST  FACTUM.    See  Pleadings,  1. 

NOTICE  OF  PROTEST.    See  Surety  and  Indorser,  7-9,  13. 

NUISANCE. 

s 

1.  Jurisdiction  of  justices  to  abate  extends  to  all  such  as  are  detri- 
mental to  the  citizens  in  general,  other  than  those  specially  ex- 
cepted.    Wetter  vs.  Campbell,  206. 

OFFICERS.    See  Contracts,  2,  8. 

ONUS  PROBANDL    See  Pra(^4ee  in  Superior  CouH,  7. 
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ORDINARY.    See  AdmirmtraUyrB  and  Executan,  S,  17.  18;  OranU,  4. 
PARENT  AND  CHILD.    See  IbrU,  5. 

PARTIES. 

1 .  Ejectment,  declaration  in  served  upon  one  to  whom  no  process 

was  directed,  did  not  make  him  a  party.  Proper  motion  was, 
not  to  dismiss  the  suit,  but  to  vacate  the  entry  of  service. 
KiUen  v%.  Compton  et  cU„  116. 

2.  Action  in  favor  of  Neal  Carter  maintainable,  though  full  name 

be  John  N.  C,  and  person  be  usually  called  John.  That  the 
father  was  named  Neal  Carter,  and  was  dead  at  the  commence- 
ment of  suit,  not  cause  abatement,  if  son  was  real  party  from 
beginning.    J&migan,  eaix,  vs.  Carter,  181. 

8.  Equitable  defense  cannot  be  set  up  to  action  at  law  where  intro- 
duction of  new  party  is  required.  HolUdap  v».  Strickland, 
adm'r,  160. 

4.  Caveat  to  will,  all  persons  may  be  parties  who  are  heirs-at-law,  or 
who,  bona  fide,  claim  to  be  such.  Wetter,  gueurdian^  et  oL  ts, 
Habersham  etal,,  e^re,  193. 

PARTNERSHIP. 

1.  Accounts  between  partners  are  to  be  adjusted  on  principles  of 

equity.    Maddaiw,  Stephenson,  125. 

2.  Limitations,  statute  of;  in  1865,  after  June  1st,  partner  retired, 

selling  out  his  half  interest  at  invoice  prices;  the  retiring  part- 
ner died,  and  in  October,  1866,  administration  was  granted, 
and  in  August,  1878,  suit  was  commenced  against  the  admin- 
istrator by  former  partner  upon  a  certain  award,  to  which  de- 
fendant pleaded,  in  January,  1874,. that  at  dissolution  stock 
was  worth  over  $1,500.00,  and  that  he  was  entitled  to  one-half 
thereof,  with  interest.  He  neither  offered  to  set-off  claim  nor 
prayed  judgment  therefor.  Action  and  plea  remained  pending 
until  February,  1877,  when  the  plaintiff  voluntarily  dismissed. 
Bill  filed  in  July  thereafter  by  administrator,  to  recover  inter- 
est in  stock,  was  barred.     Crane  vs,  Bitrry,  362. 

8.  Note  in  renewal  of  another  made  by  same  partner  who  signed  the 
last,  which,  itself,  was  in  renewal  of  a  note  by  a  different  firm, 
of  which  the  signer  had  been  a  member,  upon  a  plea  of  nan  eH 
factum  by  the  copartner,  onus  of  showing  authority  to  sign  is 
on  the  plaintiff.    Bryan  vs.  Tooke  et  al,  437. 

4.  Situation  that  would  authorize  individual  creditors  to  proceed  by 
attachment,  all  the  partners  being  in,  creditor  of  firm  may 
procure  such  process  and  have  it  levied  on  firm  property. 
iStorr  M.  Mayer  dt  Co.,  546. 
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5.  Illegality,  one  partner  making  the  affidavit  as  of  the  firm,  nam- 
ing it,  it  may  nevertheless  not  be  the  action  of  the  firm.  If 
his  individual  property  be  levied  on,  he  alone  may  contest,  and 
even  if  he  had  not  proceeded  for  the  firm,  the  case  ought  not 
to  be  dismissed.    Smith  vs,  Bryan,  628. 

PAYMENT. 

1.  Production  of  note  by  plaintiff;  proof  of  payment  to  original 

payee,  without  showing  tuat  he  then  had  possession  of  note, 
not  prevent  judgment.    Paris  et  ai.  v».  Mae,  adm'r,  90. 

2.  Agent  not  in  possession,  payment  to,  generally  no  discharge. 

Ibid. 
8.  Joint  and  several  note,  action  against  six  makers;  where  some 
had  paid  off  their  shares  of  piincipal  and  interest  due  at  the 
time  paid,  by  agreement  with  the  payee,  said  payments  ought 
to  be  applied  to  the  pro  rata  of  principal  as  well  as  interest 
due  by  the  makers  so  paying  their  shares.  Donaldson  v».  Coth- 
ran,  adm'r,  etal.,  603. 
4.  Plea  of  payment  tried  by  magistrate  and  found  for  defendants, 
cannot  be  changed  on  appeal  so  as  to  defeat  such  defense,  by 
adding  usees  for  whom  plaintiffs  sue.  Cobb  et  cU,  vs.  Lowry  A 
Ci>,«37. 

PLEADINGS. 

1.  Non  est  factum  can  only  be  pleaded  at  term  after  first  as  amend- 

ment to  some  plea  theretofore  filed.     Cahn  t».  Newhouse,  50. 

2.  Trial  on  three  distinct  pleas,  and  verdict  in  favor  of  plaintiff  for 

the  amount  of  the  note  declared  on,  is  finding  against  defend- 
ant on  all  the  pleas.  Jemigan,  ex'x,  vs.  Carter,  131. 
8.  Action  in  favor  of  Neal  Carter  maintainable  though  full  name 
be  John  N.  C,  and  the  person  be  usually  called  John.  That 
the  father  was  named  Neal  Carter,  and  was  dead  at  com- 
mencement of  suit,  not  cause  abatement,  if  the  son  was  thei 
real  party  from  the  beginning.     Ibid. 

4.  Note  declared  upon  lost  pending  action,  the  copy  annexed  to  the 

declaration  being  still  in  existence,  trial  may  proceed  without 
establishing  copy  though  Tum  est  factum  be  pleaded.  The  gen- 
uineness of  the  original  and  the  correctness  of  the  preserved 
copy  may  be  established  by  parol.    Ibid. 

5.  Evidence  admitted  without  objection  that  pleadings  did  not  au- 

thorize, cures  what  might  otherwise  have  been  defect  in  plead- 
ings. Leitner  vs.  Ooodwin  db  BeaU,  148;  Wa/tson  vs.  Brightweli, 
212. 

6.  Variance,  what  is  material  and  what  not.    Ibid. 

7.  Equitable  defense  cannot  be  set  up  to  action  at  law  where  Intro- 
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duction  of  new  party  is  required.  EoHUday  tw.  StriMand, 
admW,  150. 

8.  Tort,  declaration  for  setting  forth  sufficient  cause  of  action,  gen- 

eral demurrer  thereto  should  be  overruled.  That  some  of  the 
damages  alleged  are  speculative,  too  remote,  etc.,  is  matter 
for  special  demurrer.    QotUd  dk  Co.  vs.  City  of  Atlanta,  164. 

9.  Amendment  to  plea  necessary,   agent  or   attorney  may  make 

affidavit  if  defendant  then  resides  out  of  county.  FmUktin, 
adm'x,  va.  Pigg,  263. 

10.  Action  for  $200.00  for  two  months'  service  as  agent  of  insurance 

company,  amendment  that  plaintiff  had  left  a  business  worth 
$100.00  per  month  to  enter  defendant's  service;  that  the  rates 
of  insurance  were  to  remain  the  same;  that  defendant  had, 
notwithstanding,  increased  the  rates  so  that  it  was  impossible 
for  plaintiff  to  secure  any  policies,  and  that  plaintiff  was  con- 
sequently damaged  $200.00,  did  not  add  a  count  ex  deUdo.  Life 
AssoekUion  of  America  vs.  FerriU,  414 

11.  None%t  factum  pleaded  by  one  partner,  the  other  being  dead; 

competency  of  survivor  as  witness,  orms  probandi,  etc.  Bryan 
V8.  Tooke  et  al.,  487. 

12.  Plea  to  jurisdiction,  though  sworn  to,  is  not  evidence  of  facts 

therein  stated.    Jordan  vs.  Carter,  443. 
18.  After  such  plea,  in  case  founded  on  contract,  has  been  found 
against  defendant,  court  may  render  judgment  by  default, 
there  being  no  other  defense  filed.    Ibid. 

14.  Issuable  plea  which  will  prevent  rendition  of  judgment  by  the 

court,  is  one  which  goes  to  merits.    Ibid, 

15.  Complaint  against  two  defendants  as  joint  makers  of  promissory 

note,  payable  at  any  bank  in  Savannah,  one  signing  on  face 
and  other  on  back,  unnecessary;  in  order  to  charge  latter,  to 
allege  protest  and  notice.    Hardy  vs.  White,  454. 

16.  Short  form  of  pleading  discussed.    Ibid. 

17.  Written  acknowledgement  of  receipt  of  money  by  agent  for 

principal,  latter  may  recover  on  under  statutory  form.  Har- 
per dt  Simmons  vs.  Dillon,  adm*r,  498. 

POWERS.    See  Principal  and  Agent,  4. 

PRACTICE  IN  SUPERIOR  COURT. 

1.  Disclaimer  of  title  and  right  of  possession  filed  in  ejectment, 

coupled  with  denial  of  possession,  not  entitle  defendant  to 
have  action  dismissed.  Plaintiff  may  prove  actual  possession 
and  then  take  verdict  on  disclaimer.  Killen  vs.  Compton  et  al,, 
116. 

2.  Service  of  declaration  in  ejectment  upon  one  to  whom  no  process 
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was  directed,  did  not  make  him  a  party.  Proper  motion  as  to 
him  was,  not  to  dismiss  the  suit,  but  to  vacate  the  entry  of 
service.  Ibid, 
8.  Write  off  from  verdict,  complainants  may,  where  recovery  is  for 
shares  of  six  legatees,  while  only  four  sue.  Stafford  et  al  w. 
Murphy,  admW,  154. 

4.  Tort,  declaration  for  setting  forth  sufficient  cause  of  action,  gen- 

eral demurrer  should  be  overruled.  That  some  of  the  damages 
alleged  are  speculative,  too  remote,  etc  ,  is  matter  for  special 
demurrer.    QcvXi  d  Co,  tw.  Ci^of  AUanta,  164. 

5.  Argument  of  facts  not  before  the  jury,  counsel  should  be  stopped 

in.    Bravon  t».  8taU,  210. 

6.  Issuable  defense  on  oath  not  having  been  filed  to  action  on  bond 

of  sheriiT,  court  should  render  judgment  without  a  jury.  Bur- 
nett vs.  Smith,  ffoe'r,  814 

7.  Onus  probaTuU,  where  it  rests.    Davis  vs.  Central  Bailroad,  829; 

Bryan  vs,  Tooke  etal,,  487. 

8.  Judgment  vacated  for  fraud,  accident  or  mistake,  unmixed  with 

the  fault  of  the  complaining  party,  by  decree  in  chancery,  or 
in  court  of  law  with  appropriate  pleadings,  but  cannot  be  set 
aside  on  either  of  those  grounds  on  motion.  Dugan  vs  Me- 
Ola/un,  8d8. 

9.  Dismissal,  in  absence  of  plaintiff  and  counsel,  for  want  of  prose- 

cution; plaintiff  not  entitled  to  unconditional  order  reinstating 
same  without  rendering  sufficient  reason  for  absence.  Platen 
vs.  Ordinary  of  Chatham  County,  422. 

10.  Court  observing  rule  of  public  policy  being  violated,  may  apply 

proper  corrective.    Qoodrum  vs.  State,  509. 

11.  Dismissal  at  May  term,  1875,  and  motion  to  reinstate  at  Novem- 

ber term,  1876,  on  ground  that  plaintiff  was  absent  from  the 
state  and  left  his  case  in  the  hands  of  his  attorney  who  died  of 
yellow  fever  in  1876,  but  was  a  regular  practitioner  and  in 
health  at  May  term,  1875.  Refusal  to  reinstate  affirmed. 
Platen  vs.  Wilson,  596. 

PRACTICE  IN  SUPREME  COURT. 

1.  Case  submitted  without  jury,  and  bill  of  exceptions  to  judgment, 

which  is  certified  to  be  true,  contains  evidence,  latter  thereby 
approved.    SeiUgman  et  al,,  trustees,  vs,  Saussy,  etal,,20, 

2.  Agreed  statement  of  facts  set  forth  in  record,  and  order  of  judge 

recites  that  case  was  submitted  on  agreed  statement,  but  noth- 
ing to  identify  that  in  record  as  the  one  alluded  to,  writ  of 
error  dismissed.    Lindsey  vs,  Ha/rdeman,  gua/rdian,  60. 
8.  General  exception  to  entire  charge  not  considered.    Sauldmry, 
46 
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Be^pess  dt  Co.  vs.  Wimberly,  78;  Thcmpton  «§.  Feagin,  82:  Beedy 
vs.  Brunner  dh  Co.,  107. 

4.  Charge,  long  paragraphs    involving  distinct  issnesof  law  ex- 

cepted to,  particular  errors  must  be  pointed  out^  unless  en- 
tire paragraph  be  erroneous.    Thompson  vs,  EBogin^  82. 

5.  Aliunde  evidence  explaining  or  contradicting  clerk's  entry  on  bill 

of  exceptions,  not  heard.    Dowr  w.  Earrell.  ex*r.  111. 

6.  Though  errors  may  have  been  committed,  if  final  judgment  was 

non-suit,  to  which  no  objection  was  taken,  new  hearing  not 
ordered  on  rulings  made  in  progress  of  trial.  Killen  vs.  Comp- 
ionstal.,  116. 

7.  Error  must  be  made  plainly  to  appear.    Sanders  et  al.  vs.  State, 

126. 

8  Caveators  to  will  all  joining  in  bill  of  exceptions,  each  should 
embody  in  it  all  the  assignments  of  error  he  expects  to  insist 
on  here;  when  one  or  more  of  such  caveators  afterwards  sue 
out  another  bill  of  exceptions,  the  writ  of  error  will  be  dis- 
missed.   Jones  et  al.  vs.  Habersham  et  al. ,  es^rs,  208. 

9.  Final  judgment  as  will  authorize  writ  of  error,  order  continuing 
with  leave  to  unend^  is  not.  Bay  good  vs.  Georgia  Banking  d 
Trust  Company,  29L 

10.  Injunction,  exception,  to  grant  or  refusal  of,  must  be  certified 

within  twenty  days  thereafter.  No  exception  made  where 
judge  fails  to  sign  without  fault  of  party.  Chray,  adm'r,  vs. 
Field,  815. 

11.  Brief  of  evidence  to  come  up  as  part  of  record,  must  be  approved 

by  the  court  in  express  terms,  and  such  approval  must  be  evi- 
denced by  an  entry  signed  by  the  judge,  or  by  a  direct  affirm- 
ation in  the  bill  of  exceptions.   Stephens,  ea^r,  vs.  WooSbright,  823. 

12.  Rule  absolute  against  sheriff,  execution  and  attachment  both  is- 

sued on  through  inadvertence,  this  court  will  not  interfere  be- 
cause superior  court  will  correct  error  and  see  that  sheriff  is 
not  harmed  by  inadvertent  order.  Clement  vs.  Bunn,  834. 
18.  Final  judgment  as  will  authorize  writ  of  error,  order  dismissing 
certain  parts  of  bill  in  equity  is  not.  Remedy  is  by  exception 
pendente  Uie.  Mayor,  etc.,  of  Brunswick  vs.  Lamb,  sheriff,  et  al., 
842. 

14.  Assignment  of  error  that  the  court  refused  to  allow  counsel  to 

argue  ''certain  legal  propositions"  to  the  jury,  too  general. 
Jones  vs.  Warren  dh  Hobbs,  859. 

15.  Mandamus  absolute  to  compel  judge  to  certify  bill  of  exceptions, 

not  granted  in  first  instance;  application  should  be  for  man- 
damus nisi.  Exception  in  45  Oa. ,  618  not  extended.  Pitts,  re- 
lator, vs.  Ball,  judge,  888. 

16.  Bill  of  exceptions  showing  tliat  there  is  no  error  to  be  corrected. 
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BB  grant  of  mandamus  is  always  in  discretion  of  court,  even  if 
application  had  been  regular  it  would  have  been  denied.   Ibid, 

17.  Decree  attacked  because  contrary  to  law  and  evidence,  no  motion 

for  new  trial  being  made,  exception  must  specify  wherein  it  is 
contrary  to  law.  Groover,  Stvhhs  dt  Co,  m.  Inman,  adm'x,  etcU,, 
406. 

18.  Exception  to  amendment  comes  too  late  at  term  subsequent  to 

that  at  which  it  was  allowed.     L\fe  Association  of  America  m. 
FerriU,  414. 
10.  Reinstate  dismissed  case,  exception  to  refusal  to,  ground  upon 
which  order  is  asked  must  appear  in  record  or  bill  of  excep- 
tions.   Platen  m.  Ordinary  of  Chatham  County,  422. 

20.  Final  judgment  on  question  of  removal  to  United  States  court, 

subject  to  review  by  this  court.  Jackson,  Jr. ,  adm'r,  m.  Muttial 
Life  Ins.  Co.,  428. 

21.  Bill  of  exceptions  not  state  facts  correctly,  judge  may  certify  with 

addition  of  explanatory  note;  or  he  may  return,  with  his  ex- 
ceptions thereto  in  writing,  and  refuse  to  sign  until  the  objec- 
tions have  been  removed.  Wing,  relator,  vs.  Tompkins,  judge, 
447. 

22.  Claim  in  name  of  H.  6.  and  H.,  B  making  the  affidavit;  motion 

for  new  trial  and  bill  of  exceptions  state  the  case  as  that  of  H. 
B.  &  Co.  As  neither  the  motion  for  new  trial  nor  bill  of  ex- 
ceptions sets  out  a  partnership,  the  words  H.  B.  &  Co.  will  be 
construed  to  mean  the  claimaints,  H.  B  and  H.,  and  the  writ 
of  error  will  not  be  dismissed  for  the  apparent  variance. 
Healey,  Berry  d  Co.  vs,  Seofield,  450. 

28.  Bill  of  exceptions  amendable  so  as  to  conform  to  the  record.    Ibid. 
24.  Motion  made  for  new  trial  at  term  of  trial,  brief  of  evidence 

agreed  upon  and  filed,  and  rule  nisi  granted,  error  to  dismiss 
at  hearing  because  evidence  was  not  approved  by  court.  Spen- 
\cer  et  al.,  vs.  Smith,  gov. ,  887. 

26.  Granting  of  rule  nisi  at  proper  term  was  presumptive  approval. 

Ilnd. 

29.  Writ  of  error  not  maintainable  to  reverse  judgment  in  party's 

favor.     Van  Leonard,  trustee,  vs.  Eagle  Man.  Co.,  544. 

27.  Exceptions  pendente  lite,  can  be  no  adjudication  thereon  while 

case  is  pending  below.  JSteiner,  Smith  Bros.  &  Knecht  vs.  Cen- 
tral RaOroad,  552. 

28  Traverse  of  answer  of  garnishee  pending,  writ  of  error  at  in- 
stance of  plaintiff  in  garnibhment  premature.     Ibid. 

29.  Reversal,  to  obtain,  error  must  be  made  affirmatively  to  appear. 
Cochrane,  admW,  elaX.,  vs.  Hdbbs,  receiver,  581. 

80.  Service  not  perfected  within  ten  days  afler  certificate  to  bill 
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of  exceptions  by  judge,  writ  of  error  dismissed.  Beckham  ei 
al.  vs.  Hidsey  et  al.,  594;   Worshaw  va  Newton,  595.  / 

81.  Record  containing  no  pleadings  setting  forth  case  in  which  new 

trial  was  refused,  writ  of  error  dismissed.  Slater  et  al.  w. 
Manes,  694. 

82.  Bill  of  exceptions  filed  in  time  for  August  term,  1877,  but  not 

sent  up  until  present  term,  no  steps  having  been  taken  to  se- 
cure a  hearing  at  the  last  term,  writ  of  error  dismissed.  Afc- 
Mickle  vs.  Watson,  695. 

88.  Affidavits  used  on  application  for  injunction,  roust  be  set  forth 
in  the  bill  of  exceptions,  or  otherwise  Identified  by  the  chancel- 
lor. That  they  are  set  forth  in  the  record,  followed  by  the 
usual  clerk's  certificate,  not  prevent  dismissal.  WooQmghi  w. 
WaU,  595. 

84.  Approval  of  brief  of  evidence  by  court,  none  shown;  writ  of 

error  dismissed.     Wimberly  vs.  Adams,  595. 

85.  Claim,  upon  trial  of,  two  tracts  found  subject;  new  trial  as  to 

one  does  not  necessitate  like  result  as  to  other.  Haslam  «s. 
Campbell  dt  Jones,  050. 

PRESUMPTIONS.    See  Judgments,  26. 

PRINCIPAL  AND  AGENT. 

1.  Notice  to  agent  is  notice  to  principal.    SauUimry,  Bespess  d  (jo, 

vs.  Wimberly,  78. 

2.  Payment  to  agent  not  in  possession  of  note,  generally  no  dis- 

charge.    Bonis  ei  aL  vs.  Moe,  admW,  90. 

8.  Employment  of  agent  to  sell  land  need  not  be  in  writing,  but 
agent  may  recover  for  services  rendered  under  verbal  contract. 
Watson  vs.  BrigJUwell,  212. 

4.  Sum  of  money,  for  no  consideration,  entrusted  to  agent  to  settle 
lawsuit  between  two  others,  principal  has  power  of  revocation 
until  settlement  is  complete,  especially  if  contract  be  in  writing, 
and  it  is  therein  agreed  that  the  terms  of  settlement  are  to  be 
satisfactory  to  the  principal,  or  the  money  is  to  be  restored. 
BhiUips  et  al.  vs.  EoweU,  411. 

PRINCIPAL  AND  SECURITY.    See  Surety  andlndorser. 
PROCESS.    See  Service,  1,  8. 

PROMISSORY  NOTES.    See  Negotiable  Instruments, 
PROTEST.    See  Surety  and  Indorser,  7,  9,  18. 
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RAILROADS. 

1.  Employee  who  receives  injury  partly  by  his  own  fault,  cannot  re- 

cover.   McDadeva  Oearg^ia  Bailrocui,  119. 

2.  Proper  diligence  being  shown  by  the  agreed  statement  of  facts  on 

the  part  of  the  railroad  company,  the  plaintiff  was  not  entitled 
to  recover.     Bartiey  vs.  Georgia  Railroad,  183. 
8.  Consolidation  of  two  railroads  creates  new  corporate  being,  when. 
State  M.  Atlantic  and  Oulf  BaUroad,  268. 

4.  Consolidation  in  June,  1863,  created  new  corporation,  subject  to 

the  general  taxing  power  of  the  legislature,  irrespective  of  any 
concession  or  limit  of  the  power  which  the  charters  of  the 
former  companies  contained.    Ibid, 

5.  Declaration  alleged   that  plaintiff  was  passenger  in  the  usaal 

coach;  that  while  thus  situated  and  entitled  to  the  care  and 
protection  of  defendant,  at  an  intermediate  station,  he  was 
called  out  by  the  conductor,  who  was  defendant's  agent,  and 
was  beaten,  etc.  General  demurrer  on  the  ground  that  it  was 
not  alleged  that  the  agent  acted  "  in  the  prosecution  and  within 
the  scope  of  his  business,"  was  properly  overruled.  AUter, 
had  the  injury  been  inflicted  after  the  delivery  of  the  plaintiff 
at  his  destination  Peeples,  guardian,  vs.  Brunswick  and  Albari^ 
Railroad,  281. 

6.  Garnishment,   is  baggage  of   railway   passengers   subject  to? 

Western  Railroad  m.  7'hornton  cfe  Aces,  300. 

7.  Garnishment  to  foreign  railroad,  served  on  its  local  agent  at  Co- 

lumbus, not  bind  the  company  as  to  trunk  of  passenger  which 
WHS  en  route,  in  Alabama,  from  Columbus  to  West  Point 
That  the  trunk  was  subsequently  brought  into  this  state  by  the 
company,  at  West  Point,  in  the  performance  of  its  contract 
with  the  passenger,  not  render  the  garnishment  effective. 
Ibid. 

8.  Atrachment,  that  agent  obstructed  officer  in  levying  upon  goods 

loaded  on  train,  and  removed  same  out  of  the  state  by  running 
out  the  train,  not  furnish  cause  of  action  against  the  company. 
Western  Railroad  vs,  Thomas  dh  Prescott,  313. 

9.  Unusual  loading  of  cars,  by  which  timbers  projected  seven  feet 

beyond  track,  striking  plaintiff  standing  at  that  distance  from 
it  at  night,  several  other  trains  having  passed  without  injury 
to  him,  facts  constitute  such  cause  of  action  as  should  have 
been  submitted  to  jury.  Boston  vs.  Georgia  Railroad,  339. 
10.  Presumption  against  company  not  rebutted  by  proof  that  engi- 
neer who  caused  the  injury  was  prompted  by  personal  malice 
towards  the  plaintiff,  but  latter  may  recover  same  amcmnt  as 
though  case  were  not  complicated  by  such  personal  grievance. 
Georgia  Railroad  vs,  Newsome^  492. 
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11.  Necessity  of  dwelling  houses  for  employees  at  given  location, 

question  of  fact,  not  of  law.     Georgia  Railroad  tw.  Hart,  550. 

12.  Widow,  action  by  for  homicide  of  husband;  request  to  charge 

that  no  recovery  could  be  had  unless  employees  who  caused 
death  had  first  been  prosecuted,  properly  refused.    Southwett- 
em  Railroad  vs.  Johnson^  667. 
18.  Widow  cannot  recover  if  husband  could  have  avoided  injury, 
even  though  defendant  was  negligent.    Ibid, 

RAPE.    See  Criminal  Law,  36. 

JIATIFICATION.     Bee  Contracts,  9, 

RECEIVER     See  Injunction  and  Receiver, 

RECOMMENDATION  TO  MERCY.    See  Criminal  Law,  16. 

REMOVAL  OF  CASES. 

1.  Case  otherwise  within  act  of  congress  of  March,  1875,  removal 

not  prevented  by  fact  that  defendants  may  be  litigating  be- 
tween themselves  by  cross-bill,  etc.  Tarver  et  al.  vs,  FiekUn 
etal.,  873. 

2.  Citizenship  and  residence  at  time  of  application  alleged,  sufQ- 

cient  under  act  of  March,  1875,  without  allegation  of  residence, 
etc.,  at  date  of  commencement  of  action.  Jackmn,  Jr.,  admW^ 
ts.  Mutual  Life  Insurance  Co.,  423. 

3.  Final  judgment  on  application  subject  to  review  by  this  court. 

Ibid, 
4*  Better  practice  to  pass  judgment  removing  or  declining  to  re- 
move,  yet  approval  of  bond  will  be  held  judgment  of  removal. 
Ibid, 

RIOT.    See  Criminal  Law,  5. 

BALES. 

1.  Note  for  fertilizers  contained  stipulation  that  unless  written  no- 

tice was  given  on  July  1st,  failure  of  consideration  nhould  not 
be  pleaded;  plea  setting  up  such  failure,  without  alleging 
written  notice  stipulated  for,  properly  stricken,.  Priichardvs. 
Johnson  <&  Calhoun,  288. 

2.  Stipulation  that  fertilizer  is  sold  under  the  inspection  and  analy- 

sis of  Dr.  Means,  inspector  at  Savannah,  and  the  department 
of  apiculture  at  Atlanta,  not  preclude  maker  from  setting  up 
warranty  of  quality,  and  urging  failure  of  consideration,  etc 
Austin  &  ElUs,  agents^  vs.  Cox  et  oL,  520. 
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d.  Plaoter,  whether  before  or  after  his  crop  is  planted,  obtains  from 
banker  advance  of  money  with  which  to  make  it,  contracting 
by  parol  to  deliver  at  warehouse  part  of  cotton  crop  of  equal 
value,  no  price  or  definite  quantity  being  specified,  and  dies 
before  any  cotton  is  delivered,  sale  is  incomplete  and  his  title 
to  whole  crop  remains  undivested.  LewU  vs,  Lofiey  et  al,, 
adm'rs,  559. 

4.  Contract  that  in  consideration  of  supplies  furnished,  defendant 
agreed  that  crop  should  belong  to  claimants;  that  he  would 
deliver  it  to  them  by  October  15  thereafter,  or,  in  lieu  thereof, 
pay  them  $500.00;  that,  on  failure  so  to  do,  he  should  be  con- 
sidered liable  for  breach  of  trust,  and  they  could  either  take 
possession  of  the  crop  or  sue  for  that  amount,  with  12  per  ct. 
interest,  etc. ;  that,  in  order  to  secure  the  fulfilment  of  the 
contract,  defendant  conveyed  and  delivered  to  claimants  cer- 
tain personalty,  which  was,  however,  to  remain  in  his  posses- 
sion; that  defendant  waived  homestead  and  exemption  rights, 
was  a  mortgage,  and  did  not  convey  title.  Lee  m.  Clark,  Bob- 
eerdt  Co ,  689. 

SAW-MILL.  LIEN  ON.    8eeXw»,  1. 
SCHOOL  FUND.    See  Counts  MatUn,  a 
SENTENCE.    See  Criminal  Law,  28-30,  89,  40. 

SERVICE. 

1.  Ejectment,  declaration  served  upon  one  to  whom  no  process  was 

directed,  not  make  him  a  party.  Proper  motion  as  to  him  was, 
not  to  dismiss  the  suit,  but  to  vacate  the  entry  of  service. 
KiOen  w,  Gompton  et  oL,  116. 

2.  Judgment  void  where  service  was  perfected  but  fourteen  days 

before  appearance  term,  upon  ground  that  there  has  been  no 
service,  is  not?  Dugan  v$.  MeOlaun,  858. 
8.  Presence  of  plaintifTs  attorney  when  ordinary  approved  applica- 
tion for  exemption,  no  waiver  of  notice  or  of  legal  publication, 
the  attorney  not  having  appeared  as  such,  nor  taken  any  part 
in  the  proceedings.    &nith  ve.  Lord  dh  Dixon,  462. 

4.  Personalty  of  J.  R.  S.  being  under  levy  when  set  apart  as  ex- 

empt, judgment  of  ordinary  is  of  no  force  if  notice  served  on 
plaintiff  designated  no  time  for  the  hearing,  and  if  the  pub- 
lished notice  described  the  applicant  as  R.  J.  S.,  there  being 
at  the  time  a  person  in  the  county  of  that  name.    Ibid, 

5.  Garnishment,  service  on  domestic  corporation  whose  president 

resides  in  this  state,  must  be  upon  the  president,  and  not  upon 
a  subordinate  officer,  though  former  be  temporarily  absent. 
Steiner,  Smith  Bro,  and  Kiieeht  vs.  Central  Bai^vad,  552. 
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6.  Return  showing  that  president  was  not  served,  and  not  showing 

that  he  was  a  non-resident,  plaintiff  not  entitled  to  judgment 
against  corporation  for  failing  to  answer.    Ibid. 

7.  Store  of  defendants,  service  by  leaving  summons  at,  insufficient. 

Smith  V8  Bryan,  628. 

8.  Summons  from  magistrate's  court  in  case  where  amount  sued  for 

is  under  $50.00,  must  be  dated  at  least  fifteen  days  before  trial; 
where  it  is  over  $50.00,  twenty  days  before.    Ibid. 

SHERIFF. 

1.  Answer  not  stating  amount  of  money  paid  by  sheriff,  and  refer- 

ring to  judgments  as  in  the  record,  which  is  not  verified  by  the 
record  referred  to,  attachment  for  contempt  not  interfered 
with.    McLendon,  sheriff,  vs,  McOlaun  et  al.,  244 

2.  Rule  founded  on  mortgage  fi.  fa,  against  land,  was  properly 

made  absolute  for  amount  of  debt,  and  not  for  value  of  land, 
answer  of  sheriff  not  alleging  that  land  was  worth  less  than 
debt.     Clement  vs.  Bunn,  334. 

8.  Rule  absolute,  execution  and  attachment  both  issued  on  by  in- 
advertence, this  court  will  not  interfere,  because  superior  court 
will  correct  the  error  itself  and  see  that  sheriff  is  not  harmed 
by  the  inadvertent  order .     Ibid. 

4.  Rule  proceeds,  in  part,  at  least,  on  theory  of  contempt.    Court 

has,  therefore,  some  discretion,  which  was  not  abused  in  this 
case.     Tucker,  adm*x,  vs.  Keen,  410. 

5.  Enforcement  of  levy  arrested  by  illegality,, sheriff  taking  bond 

and  returning  papers  to  clerk's  office,  and  pending  the  ille- 
gality his  term  of  office  expired,  he  was  in  no  default  for  not 
selling.    Ibid. 

6.  Refusal  to  levy  justified  on  ground  that  defendant  had  taken 

homestead,  arnts  on  sheriff  to  show  that  it  had  been  legally  set 
apart,  etc.    Smith,  gov. ,  for  use,  vs.  Banks  et  ak,  642 . 

7.  Refusal  to  levy  on  homestead,  execution  based  on  judgment  ren- 

dered before  constitution  of  1868,  sheriff  not  protected  in,  not- 
withstanding validity  of  such  homestead  was  sustained  by  the 
courts  of  this  state  until  reversed  by  the  supreme  court  of  the 
United  States.    Ibid. 

8.  Order  to  levy,  if  it  was  withdrawn,  sheriff  and  sureties  relieved ; 

this  presents  question  of  fact  for  jury.    Ibid. 

SPECIFIC  PERFORMANCE     See  Equity,  20 ;  Irijunetian  and  Beoeiver, 
8,  9,  14 

SUBPOENA  DUCES  TECUM.    Qee  JShidenee,  22. 
STAKE  HOLDER.    See  Principal  and  Agent,  4 
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STATEMENT  OF  PRISONER.    See  OrimifuU  Law,  12. 
STATUTE  OF  FRAUDS.    See  OtnUraeU,  7, 8,  10. 
STATUTE  OF  LIMITATIONS.    See  Limitation,  Statute  of, 
STOCKHOLDER    See  CorporaHans,  2,  8,  7. 
STREETS.    See  Municipal  Oorporatiom,  12, 14. 

SURETY  AND  INDORSER. 

1.  Proof  of  debt  in  bankrupt  court  by  judgment  creditor  discharges 

lien,  and  indorser  is  discharged  to  extent  of  injury  thereby 
received.     Jones  v$,  Hatokina,  62. 

2.  Evidence  of  older  liens  sufficient  to  exhaust  all  of  principal's 

property,  admissible  to  show  that  no  injury  was  thereby  done 
to  indorser,  and  if  such  be  the  fact  he  is  not  discharged.  Ibid. 
8.  Surety  assenting  to  application  of  proceeds  of  property  of  prin- 
cipal to  junior  liens,  receiving  part  himself,  not  discharged. 
Ibid. 

4.  Nor  is  indorser  discharged,  who  was  also  counsel  for  principal  in 

obstructing  collection  of  debt,  by  acts  which  grew  out  of  liti- 
gation conducted  by  such  counsel.    Ibid. 

5.  Judgment  on  replevy  bond  in  attachment,  motion  to  set  aside  by 

principal  because  of  fatal  defect  on  face  of  affidavit  overruled, 
not  bar  similar  motion  by  surety.    Neal  vs.  Chrdon,  112. 

6.  Contribution,  security  on  official  bond  who  aids  principal  in 

breach,  not  entitled  to  from  co-security.  Seofield  vs.  OaskUl 
et  al.,  277  ;  Healey,  Berry  d  Co.  vs.  8eofiM,  450. 

7.  Notice  of  dishonor  to  indorsers,  certificate  of  notary,  in  connec- 

tion with  his  testimony  that  it  is  genuine,  and  that,  though  he 
has  no  recollection  of  the  facts  stated  therein,  he  is  satisfied  of 
their  truth,  because  he  would  not  have  certified  them  had  he 
not  been  convinced  of  their  truth  at  the  time,  admissible  to  es- 
tablish.   Aden  dh  Co.  vs.  Georgia  National  Bank,  847. 

8.  Notice,  mail  used  as  means  of  conveying,  and  it  is  in  evidence 

that  notice  did  not  in  fact  reach  indorsers,  plaintiff  must  show 
that  notices  were  properly  directed,  stamped,  etc.    Ibid. 

9.  Evidence  that  notary  "served"  indorsers  with  notice  "by  de- 

positing said  notices  in  the  post-office,  in  the  city  of  Atlanta," 
with  no  statement  as  to  direction,  payment  of  postage,  etc., 
insufficient,  where  indorsers  testify  that  they  did  not  receive 
notice.  Ibtd. 
10.  Remedies,  limitation  laws  act  upon  and  do  not  extinguish  rights. 
Hence,  surety  is  not  absolutely  discharged  because  suit  against 
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him  would  be  barred  in  courts  of  this  state  by  §2917  of  Code. 
Langstan,  adm\  v$.  AderhfM,  876. 

11.  Foreign  jurisdiction,  if  sued  there,  limitation  laws  of  this  state 

would  not  avail  him.    Ibid, 

12.  New  promise  by  surety,  after  bar  as  to  him,  but  before  bar  as  to 

principal,  though  made  in  ignorance  of  true  limitation  law, 
believing  the  remedy  not  barred  as  to  himself,  binding  in  ab- 
sence of  fraud  and  abuse  of  confidence  on  part  of  creditor. 
Ibid. 

18.  Complaint  against  two  defendants  as  joint  makers  of  promissory 
note,  payable  at  any  bank  in  Savannah,  one  of  whom  signed 
on  face  and  the  other  on  back,  unnecessary,  in  order  to  charge 
latter,  to  allege  protest  and  notice.    Hardy  m.  White,  454. 

TAX. 

1.  Exports,  what  constitutes  within  meaning  of   constitution  of 

United  States  so  as  to  be  exempt  from  state  taxation.  Blount, 
Sharif,  et  al,  vs.  Munroe,  61. 

2.  Homestead  subject  to  default  of  tax  collector.    Dwm  et  al,  ot. 

State,  76. 

8.  Municipal  corporations  may  exempt  certain  property  from  taxa- 
tion.    Waning  tw.  Mayor,  etc.,  of  Satannah,  98. 

4  Gross  earnings  of  merchants  and  others,  interest  on  bonds,  etc., 
need  not  be  taxed  at  same  rate  as  real  estate.    Ibid. 

5.  Income  is  not  property  in  sense  of  par.  27,  art  1st.  of  constitu- 

tion of  186a    Ibid. 

6.  Charter  contains  grant  to  tax  ''all  other  persons  within  the  city 

any  profession,  trade  or  calling,  or  business  of  any  nature 
whatever,"  city  may  tax  chartered  banks  to  extent  that  private 
bankers  are  taxed.  Mayor,  ete.,  itf  Maoon,  ts,  Maeon  8aving$ 
Bank,  188. 

7.  Bond  of  collector  of  internal  revenue  of  the  United  States  is  for 

the  indemnity  of  the  government  alone.  Clark  et  oL  w. 
United  States,  156. 

8.  Marshal  should  exhaust  smaller  parcds  before  levying  upon  house 

and  lot,  indivisible  and  of  great  value;  but  if  ^e  be  postponed 
at  instance  of  defendant,  she  is  estopped  from  attacking  levy 
as  excessive.    Jones  vs,  Johnson,  260. 

9.  Purchaser,  if  offer  to  redeem  is  made,  not  acquire  such  title  as 

will  give  him  the  rents,  etc.,  but  the  law  of  the  city  fixes  his 
indemnity  at  principal  and  interest,  with  10  per  eent,  premium. 
Ibid, 
10.  Illegality  to  tax^.  fa,  against  administratrix  of  collector  and  his 
sureties,  that  the  administratrix  does  not  owe  the  amount 
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claimed,  or  any  part  thereof,  properlj  retained.  WcUden, 
adin%  m,  ChurUy  of  Lee,  206. 

11.  Notice,  as  condition  precedent  to  such  execution,  not  required. 

Ibid, 

12.  Ordinary  a  surety  on  collector's  bond,  he  may  nevertheless  order 

execution  issued  against  his  principal,  himself,  and  the  other 
sureties.    Ibid, 
18.  Collector  cannot  attacl^  validity  of  orders  under  which  he  has 
collected  county  tax  as  a  reason  for  not  paying  the  money 
over,  even  if  they  were  illegal.    Ibid, 

14.  County  tax  of  199  per  cent ,  100  per  cent,  of  which  was  recom- 

mended by  grand  jury,  and  remainder  authorized  by  local  act 
to  provide  for  paying  bonds,  coupled  with  items  which  needed 
no  recommendation,  illegality  attacking  tax  properly  dismissed. 
Amett  vs,  Or\fftn,  tax  eol,,  849. 

15.  Sheriff  has  no  authority  to  levy  tax  fl.  fa  when  principal  amount 

does  not  exceed  150.00.    Morrie  w.  Tinker,  466. 

16.  Bonds  qt  the  state,  act  authorizing  tax  upon  "  taxable  property 

of  the  state,"  not  include.  MiUer  ve ,  WUeon,  tax  ree,,  etal , 
505. 

17.  Practice  and  custom  of  executive  department  considered  in  con- 

struction of  tax  act    Ibid, 

18.  Uniformity  clause  in  constitution  of  1877,  not  prevent  munici- 

pal corporation  from  imposing  tax  upon  one  class  of  business 
and  not  on  another.  CutUff  et  al,  ve,  Ma/yct,  eto,,  of  Albany, 
597. 

TENANTS  IN  COMMON.    See  £S^ctment,  4,  5. 

TIME*    See  CeriioraH,  6;  CarUraets,  9. 

TORTS. 

1.  Clerk  of  Brunswick  was  imprisoned  on  criminal  charge,  and 

mayor  and  council  elected  another  for  balance  of  term ;  on  be- 
ing acquitted  he  sued  for  salary.  He  cannot  recover,  but  if 
wronged  by  anybody  in  criminid  charge  and  its  consequences, 
he  must  sue  for  tort.    Mayor,  etc,,  tw.  £bhm,  109. 

2.  Death  of  plaintiff  after  grant  of  new  trial  for  personal  injuries, 

though  he  recovered  verdict  on  first  trial,  action  abates. 
Thompson  tw.  Central  Jiatlroad,  120. 
3.  Where  corporation,  for  purpose  of  preventing  non-resident  mer- 
chant from  competing  with  resident,  and  with  malicious  intent 
of  injuring  him,  passes  resolution  declaring  him,  by  name,  to  be 
within  certain  tax  ordinance,  etc.,  and  levies  are  made,  he  has 
right  of  action.     OotUd  dh  Co,,  vs.  City  of  Atlanta,  164. 
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4.  Attachment,  that  agent  of  railroad  obstructed  officer  in  levying 

upon  goods  loaded  on  train,  and  removed  goods  out  of 
state  bj  running  out  train,  not  furnish  cause  of  action 
against  company.  Western  BaUroad  w.  Thomas  &  PreseoU, 
818. 

5.  Father  cannot  recover  for  homicide  of  minor  daughter,  but  may 

recover  for  loss  of  services  to  time  of  her  majority.  McDotoeU 
w.  Georgia  BaUroad,  320. 

6.  Conversion  by  defendant  of  plaintiff's  cotton,  knowing  it  to  have 

been  stolen,  and  commencement  of  criminal  prosecution  be- 
fore bringing  civil  suit,  alleged  in  declaration,  demurrer  thereto 
properly  overruled.    Broughton  w.  Winn,  486. 

7.  Inquiry  as  to  cotton  evaded  by  defendant,  not  error  to  charge. 

§2635  of  Code,  as  to  concealment  amounting  to  fraud.    Ibid, 

8.  Indictment  against  thieves  and  receiver  of  stolen  goods,  admissi- 

ble to  show  prosecution.    Ibid. 

9.  Confession  of  one  of  the  thieves  admissible  to  show  his  own 

guilt.    Bnd, 

10.  Result  important  to  vindication  of  right,  new  trial  granted  to 

enable  plaintiff  to  recover  nominal  damages  only.  Eistoald  ««. 
SoiUhem  Ex.  Go.,  496. 

11.  Sheriff  levying  upon  goods  in    hands  of  carrier  belonging  to 

person  other  than  defendant,  and  failing  to  surrender  on  de- 
mand, is  liable  to  action.    Bodega,  eiux^^vs  Perkeraon,  516. 

12.  Combination  by  bankrupt  with  creditor  to  give  him  fraudulent 

preference,  assignee  may  recover.  Harris,  assignee,  vs,  Morris, 
605. 


TROVER.    Bee  Negotiable  Instruments,  5. 


TRUSTS. 


1.  Purchaser  without  notice  that  sale  by  trustee  to  his  vendor  was 

made  to  pay  debt  of  husband  of  cestui  que  trust  protected,  es- 
pecially after  the  acquiescence  of  wife.  Dotterer,  trustee^  vs. 
Pikeetal.,^. 

2.  First  purchaser  who  bought  with  notice,  held  in  equity  to  be 

trustee  of  wife.    Ibid, 

8.  Lumber  furnished  by  owner  of  steam  s^w-mill  to  erect  building 
on  premises  believed  to  be  the  individual  property  of  pur- 
chaser, but  which  was  in  fact  trust  property,  equity  will  apply 
the  enhanced  rents  from  use  of  building  to  satisfaction  of 
creditor.    McUone,  trustee,  et  al.  vs,  Buice,  152. 

4.  Judge,  at  chambers,  had  no  power  by  virtue  of  act  of  20th  Feb- 
ruary, 1854, to  order  sale  of  property  of  minors,  unless  it  was 
held  for  them  in  trust,  or  was  within  equity  jurisdiction  by 
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reason  of  some  pending  litigation.  Knapp  ts,  Harris  et  al., 
898.     See  WeUs  m.  Chaffin  eial.,  677. 

5.  Deed  to  secure  debt  made  to  trustee,  **  to  seize,  sell  and  dispose 

of  "  certain  real  estate,  with  stipulations  as  to  the  manner  of 
sale,  and  providing  how  the  proceeds  shall  be  disposed  of, 
passes  such  title  as  will  enable  trustee  to  recover  in  ejectment. 
Cameron,  trustee,  vs,  PhUUps^  484. 

6.  Married  woman  entitled  to  receive  annually  interest  of  trust 

fund,  the  corpiLs  of  which  is  secured  to  her  children,  may  look 
to  the  actual  produce  of  the  fund  for  her  annuity.  If  trustee, 
in  carrying  on  trust  farm  with  her  approbation,  has  contracted 
debts,  equity  may  place  the  farm  in  the  hands  of  a  receiver, 
and  decree  that  a  part  of  the  future  net  income,  year  after 
year,  be  applied  to  past  accumulated  balances  due  for  supplies. 
Bobert,  trustee,  et  al.  m.  Ttfts,  566. 

USURY.    See  Interest  and  Usury. 

VACATION.    Bee  Equity,  18;  New  Trial,  8. 

VARIANCE.    See  Pfca<&n^*,  6. 

VERDICT. 

1.  Trial  on  three  distinct  pleas,  and  verdict  in  favor  of  plaintiff  for 

amount  of  note  declared  on,  is  finding  against  defendant  on  all 
the  pleas.    Jernigan^  en^x^  «.  Ca/rter,  181. 

2.  Surplusage  in  verdict  not  invalidate.     Knapp  va,  Harris  et  oZ., 

808. 

8.  Divers  lots  described  by  numbers  levied  on  and  claimed,  is  is- 
sue fully  disposed  of  by  verdict  which  finds  certain  numbers 
subject,  but  fails  to  find  other  numbers  either  subject  or  not 
subject  7     Van  Leonard,  trustee,  vs.  Eagle  Man.  Co.^  544. 

4.  Judgment  entered  against  claimant  for  costs  on  such  verdict,  and 
that  execution  proceed  against  lots  found  subject,  no  dismissal 
of  levy  as  to  other  lots  being  had,  plaintiff  deemed  to  have  ac- 
cepted and  adopted  verdict.    Ibid. 

WAIVER.    See  Attorney  and'^  CUerU^  7;  Dinoer,  2. 

WARRANTY.    Bee  Sales,  2. 

WILLS. 

1.  Testatrix  leaving  no  child  or  lineal  descendants  of  children,  prin- 
ciple contained  in  last  clause  of  §2899  of  Code,  should  not  be 
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giren  in  charge.  Wetter,  guardian,  etoL  w.  Ba^&nham  et  al, 
«cV«,  193. 

3.  Intestate  having  no  descendants  or  next  of  kind  within  degrees 

expressly  named  and  their  order  of  preference,  either  person- 
ally or  by  representation,  set  down  in  ttie  Code,  the  heirs-at- 
law  are  those  nearest  in  blood  to  such  intestate,  to  be  ascer- 
tained according  to  the  rules,  not  of  the  civil  but  of  the  canon 
law.  Ibid. 
8.  Mode  of  computation  under  such  rules.    Ibid, 

4.  Demmvit  Del  non,  all  persons  may  be  parties  who  are  heirs-at-law, 

or  who,  bona  fide,  claim  to  be  such.    Ibid, 

5.  Unnatural  state  of  feeling  on  part  of  testatrix  towards  portion  of 

her  kindred  sought  to  be  shown  by  filing  of  bill  to  close  old 
family  burial  place,  it  must  affirmatively  appear  that  testatrix 
filed  the  bill  or  was  in  some  way  responsible  for  its  aver- 
ments.   Ibid, 

6.  Evidence  that  the  mother,  then  in  life,  of  certain  of  the  alleged 

heirs,  informed  her  husband  that  she  had  written  a  friendly 
letter  to  testatrix,  sending  to  him  what  purported  to  be  a  copy 
thereof,  is  irrelevant.    Jbid, 

7.  Onus  on  propounders  to  show  factum  of  will  and  general  sanity 

or  testamentary  capacity  only.  Charge  which  submits  the 
question  whether  testratrix  was  entirely  free  from  insanity  of 
any  kind,  states  the  rule  too  strongly.    Ibid, 

8.  M(momania,  how  far  heir  atlaw  may  complain  thereof.    Ibid, 

9.  Nothing  illegal  in  terms  of  will,  and  fact  of  execution  and  testa- 

mentary capacity  proven,  jury  should  find  for  will  and 
court  should  order  it  to  record,  leaving  questions  of  construc- 
tion and  fate  of  charitable  bequests,  etc.,  for  action  of  the 
parties  or  future  direction,  as  the  case  may  require     Ibid, 

10.  Dmsavit  wl  nan  is  the  only  issue.    A  special  verdict  is  unauthor- 

ized. As  between  the  caveators  themselves  the  verdict  can 
settle  nothing.    Ibid, 

11.  Caveators  all  joining  in  bill  of  exceptions,  each  ^ould  embody 

in  it  all  assignments  of  error  which  he  expects  to  insist  on; 
where  one  or  more  afterwards  sues  out  a  second  bill  of  excep- 
tions, the  writ  of  error  will  be  dismissed.  Jones  et<U,  vs,  Haber^ 
sham  et  al,,  ex'rs,  203. 

WITNESS. 

1.  Two  witnesses  in  behalf  of  defendant  differing  materially,  jury 

may  decline  to  credit  them.    Paris  et  al.  vs.  Moe,  adm'r,  90. 

2.  Interest  of  witness  does  not  necessarily  affect  his  credit.    It  may 

do  so,  and  of  this  the  jury  must  determine.  Davis  vs.  Central 
BaHroad,  329. 
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8.  Partner  who  signed  firm  name  dead,  co-partner,  pleading  non  est 
factum,  is  competent  as  against  plaintiff,  to  prove  signature 
unauthorized,  etc.,  though  he  -would  be  incompetent  as  against 
the  representatives  of  the  deceased.  Bryan  vs.  Tooke  et  aX., 
437. 

4.  Dead,  one  party  being,  other  is  incompetent.  If  survivor  is 
competent  for  special  purpose,  or  for  reasons  not  apparent, 
attention  of  court  must  be  called  thereto  by  specific  question 
or  by  the  pleadings.  Harper  d  Simmons  w  Dillon,  adm*r,  498; 
Qabbett,  trustee,  vs.  Sparks^  582. 

6.  Wife  a  -witness  to  prove  assault  and  battery  on  her;  husband  in- 
competent to  discredit  her  testimony  by  proving  that  she  de- 
layed complaining  when  opportunity  existed.  Qoodrv/m  m. 
State,  509. 

6.  Discharge  in  bankruptcy  not   render  witness   competent  who 

would  otherwise  be  incompetent  on  account  of  opposite  party 
to  contract  being  dead.     Oatis  vs.  Ectrrison  et  aX  ,  ex'rs,  535. 

7.  Party  to  contract  or  cause  of  action  in  issue  or  on  trial,  may  be 

incompetent,  though  not  a  party  to  the  action  nor  in:erested 
in  the  result.    Ibid, 

8.  Cestui  que  trust,  for  whose  use  suit  is  brought  by  trustee,  is  such 

a  party  to  the  record  as  to  exclude  her  testimony  in  respect  to 
facts  which  transpired  with  the  party  to  the  action  who  is 
dead      Oabbett,  trustee,  vs.  Sparks,  582. 

9.  Party  called  as  witness  by  other,  his  credibility  is  vouched  to  the 

extent  of  putting  him  upon  the  footing  of  an  ordinary  wit- 
ness, and  he  can  only  be  impeached  in  like  manner.    Ibid. 

10.  Attorney  competent,  but  not  compellable,  to  testify  for  or  against 

his  client,  his  credibility  being  for  the  jury.  WHUs  m  West, 
613. 

11.  Deceased  witness,  evidence  of  admissible  only  where  parties  and 

issue  on  former  trial  were  subsfantially  the  same.  Haslckrn  vs. 
Campbell  d  Jones,  650. 

p   \(.  a. a. 
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